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BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  judgment  of  the  United 
States  District  Court  lor  the  Western  District  of  Wash- 
ington, Northern  Division,  convicting  appellant  on  the 
first  four  counts  of  a  six-count  indictment  (A.l),^  which 
charged  violation  of  18  United  States  Code,  Section 
1001.  Jurisdiction  below  is  based  on  Section  3231  of 
Title  18  of  the  United  States  Code.  ApjDellant  was 
acquitted  on  the  fourth  and  fifth  counts  of  the  indict- 
ment. Jurisdiction  of  this  Court  is  conferred  by  28 
United  States  Code,  Sections  1291  and  1294. 


"A"  references  are  to  the  Appendix  of  appellant's 
brief,  and  are  followed  by  a  number  designating  which 
item  of  the  Appendix  is  referred  to.  "Tr."  references 
are  to  the  Clerk 's  orignial  transcript.  "  R  "  references 
are  to  the  Reporter's  transcript  of  proceedings  and 
"X"  references  are  to  the  Government  Exhibits. 

[1] 


STATEMENT  OF  THE  CASE 

Section  9(li)  of  the  Labor  Management  Relations 
Act,  1947,  61  Stat.  143, 146,  29  U.S.C.  159(h),  commonly 
known  as  the  Taft-Hartley  Act,  provides  that  a  labor 
organization  shall  not  have  access  to  the  processes  of 
the  National  Labor  Relations  Board  unless  there  "is 
filed  annually  an  affidavit  by  each  of  its  officers  "that 
•he. is. not  a  member  of  the  Communist  Party  or  affili- 
ated, with  such  party,  and  that  he  does  not  believe  in, 
and  is  not  a  member  of  or  supports  any  organization 
that  believes  in  or  teaches,  the  overthrow  of  the  United 
States  Government  by  force  or  by  any  illegal  or  un- 
constitutional methods. ' ' 

Appellant  had  been  an  executive  board  member  of 
District  23,  Local  93,  International  Woodworkers  of 
America,  formerly  District  2,  Local  93.  On  June  29, 
1951^  July  11,  1952,  and  June  5,  1953,  appellant  exe- 
cuted affidavits  under  the  terms  of  the  said  Section 
9(h)  of  the  said  Act  (X.  1,  R.  38;  X's.  2,  3,  R.  44,  45). 

The  indictment  charged  violation  of  the  False  State- 
ments Act,  18  U.S.C.  ]001,  in  six  counts,  alleging  that 
two  crimes  had  been  committed  in  the  signing  of  each 
of  the  three  non-Communist  affidavits.  Specifically, 
this  was  done  by  alleging  that  each  affidavit  was  false 
in  two  respects,  in  that  at  the  time  appellant  executed 
each  affidavit  he  was,  in  fact,  a  member  of  the  Commu- 
nist Party  (Counts  1,  3  and  5),  and  simultaneously  was 
"affiliated"  with  the  Communist  Party  (Counts  2,  4 
and6)  (A.l). 

The  jury  acquitted  appellant  of  the  fifth  and  sixth 


counts  (Tr.  27),  and  he  was  sentenced  to  five  year§' 
imprisonment  on  each  of  the  remaining  four  counts,  the 
sentences  to  run  concurrently  (Tr.  34). 

The  indictment  did  not  charge  any  falsity  in  the  be- 
lief portion  of  the  affidavits,  or  membership  in  an  or- 
ganization believing  in  or  teaching  the  overthrow  of 
the  government  by  force  or  illegal  methods. 

The  trial  court  denied  all  pre-trial  motions  made  by 
appellant,  including  m.otions  to  dismiss  the  indictment 
(Tr.  3,  16),  motion  to  require  election  of  counts  (Tr. 
4);  motion  for  discovery  and  inspection  (Tr.  5),  mo- 
tion for  bill  of  particulars  (Tr.  6,  15).  During  the  trial 
the  District  Court  denied  appellant's  motions  for  pro- 
duction and  admission  of  records  showing  the  amount 
of  money  paid  to  the  major  government  witness  Har- 
ley  Mores,  by  the  Federal  Bureau  of  Investigation  (R. 
333,  335,  336,  369,  370)  and  renewed  motion  for  same 
(R.  749).  The  District  Court  denied  appellant's  motion 
to  strike  prejudicial  and  irrelevant  testimony  given  by 
the  witness  Clark  Harper  (R.  410-412)  and  the  District 
Court  refused  to  permit  appellant  to  show  that  govern- 
ment witness  Clark  Harper  had  testified  falsely  under 
oath  in  making  identification  of  alleged  Communists 
(R.  463-522).  The  District  Court  denied  appellant's 
motion  for  judgment  of  acquittal  made  at  the  conclu- 
sion of  the  government's  case  (R.  647).  The  District 
Court  refused  to  grant  appellant  to  call  United  States 
Attorney  Harris  as  a  witness  for  the  defense  in  order 
to  prove  prior  inconsistent  statements  by  the  govern- 
ment witness  Clark  Harper  and  to  prove  that  said  wit- 


nes5  did  not  have  any  direct  knowledge  of  appellant's 
membership  in  the  Communist  Party  (B.  692-699). 

At  the  conclusion  of  the  trial,  the  District  Court  de- 
nied appellant's  motion  for  arrest  of  judgment  (Tr. 
29,  33)  and  motion  for  judgment  of  acquittal  or,  in  the 
alternative,  for  a  new  trial  (Tr.  28),  based  on  the 
grounds  previously  alleged  and  upon  the  prejudicial 
error  committed  by  the  government  in  closing  argu- 
ment to  the  jury. 

The  instructions  to  the  jury  by  the  trial  court  will  be 
discussed  more  fully  in  the  body  of  the  brief. 

The  Evidence  In  The  Case 

As  we  have  already  indicated  by  the  reference  to  the 
denial  of  all  motions  for  an  amended  bill  of  particulars 
and  amended  motion  to  dismiss  and  to  compel  election 
of  counts  (Tr.  15,  16,  4),  the  government  never  at  any 
time  throughout  the  trial  made  any  clear-cut  distinction 
between  the  terms  "membership"  and  "affiliation."  No 
mtness  attempted  to  define  these  terms  nor  did  the 
government  propose  such  distinctions  by  way  of  argu- 
ment, and,  as  our  argument  on  this  point  will  show,  no 
clear-cut  distinction  was  made  in  the  instructions  given 
to  the  jury. 

Apparently,  it  was  the  government's  theory  of  the 
case  to  attempt  to  prove  by  "inference"  (Tr.  13)  that 
appellant  was  a  member  of  and  affiliated  with,  the  Com- 
munist Party  at  the  time  he  signed  the  three  non- 
Communist  affidavits  (X's.  1,  2,  3),  and  that  if  the  jury 
did  not  believe  that  the  evidence  was  sufficient  to  con- 


stitute  membership,  that  it  might  nevertheless  convict 
appellant  under  the  counts  alleging  "affiliation." 

The  government  presented  nine  witnesses,  of  whom 
four  were  technical  witnesses : 

(a)  Castle  (R.  14),  the  business  agent  of  appel- 
lant's local  union,  testified  that  appellant  had  signed 
the  affidavits  and  that  the  local  union  has  had  matters 
before  the  National  Labor  Relations  Board  since  the 
filing  of  the  first  affidavit  signed  by  appellant.  While 
he  was  on  the  witness  stand,  he  was  also  made  a  wit- 
ness for  the  appellant,  and  testified  as  to  appellant's 
good  character  and  reputation  in  the  community  (R. 
33,  34). 

(b)  Scheldt  (R.  36),  a  notary  public,  testified  to 
witnessing  the  signing  by  appellant  of  Exhibit  1,  in 
1951.  He  also  testified  to  the  good  character  of  the  ap- 
pellant (R.  40,  41). 

(c)  BowDEN  (R.  42),  a  notary  public,  testified  to 
having  witnessed  the  signing  by  appellant  of  Exhibits 
2  and  3,  in  1952  and  1953,  respectively. 

(d)  Graham  (R.  46),  Regional  Director,  Nineteenth 
Region,  N.L.R.B.,  residing  in  Seattle,  Washington,  tes- 
tified that  the  local  had  availed  itself  of  the  services  of 
the  N.L.R.B. 

The  first  two  non-technical  witnesses  for  the  govern- 
ment, Odle  (R.  73)  and  Durham  (R.  77),  police  offi- 
cers, testified  to  an  incident  allegedly  taking  place  on 
June  6,  1930,  one  year  prior  to  the  signing  of  the  fijst 
affidavit  (R.  74-76)  in  which  they  saw  appellant  in  pos- 
session of  some  "white  pamphlets."  Odle  testified  that 
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.at  the  time  appellant  denied  to  him  that  he  was  a  Com- 
munist (R,  76).  The  witness  Durham  (R.  77),  in  con- 
nection with  this  incident,  confirmed  the  presence  of 
"an  imusual  amount  of  white  pamphlets,"  To  show 
that  this  is  a  fair  statement  of  the  testimony,  the  full 
testimony  relating  to  the  incident  is  set  forth  in  Appen- 
dix Item  2,  p.  73). 

.  .  Only  three  witnesses  testified  as  to  anything  which 
could  conceivably  connect  appellant  to  the  Communist 
Party  at  any  time.  These  were  the  witnesses  Harley 
Mores,  his  wife  Mazie  Mores,  and  Clark  Harper.  The 
testimony  of  Harper  as  will  later  be  argued,  was  im- 
material and  prejudicial,  in  that  it  had  no  relation  to 
.any  of  .the  items  or  events  set  forth  in  the  indictment, 
.and. in  other  respects. 

The  testimony  of  Harley  Mores  (R.  89)  constituted 
the  sole  testimony  against  the  appellant,  and  consisted 
of  testimony  concerning  meetings  which  the  witness 
^characterized  as  being  meetings  of  members  of  the 
Communist  Party,  on  two  of  which  occasions  appellant 
is.alleged  to  have  given  the  witness  certain  documents 
(X.'s  7,  8,  9)  in  a  capacity  of  a  member  of  the  Commu- 
nist Party.  The  testimony  of  this  witness  will  be. ana- 
lyzed in  argument  infra,  relating  to  the  sufficiency  of 
the  evidence. 

The  witness  Mazie  Mores,  wife  of  Harley  Mores, 
agreed  (R.  611),  with  the  testimony  of  her  husband 
only  .with  reference  to  one  conversation,  two  meetings 
dated  December  26,  1952,  and  another  meeting  in  May 
of  1953  (A.eiletseq.). 


Appellant,  in  his  argument  hereinafter,  discusses  the 
testimony  of  Harper,  and  Harley  and  Mazie  Mores  in 
considerable  detail,  in  order  to  show  that  the  verdict 
was  not  supported  by  the  evidence  and  that,  a  fortiorari, 
under  the  perjury  rule,  a  judgment  of  acquittal  was 
mandatory. 

Appellant's  argument  will  also  discuss  errors  com- 
mitted by  the  trial  court  preventing  appellant  from 
having  a  fair  trial,  in  admitting  irrelevant  and  incom- 
petent evidence  and  in  excluding  the  evidence  offered 
by  appellant,  and  in  certain  misconduct  in  the  govern- 
ment's argument  to  the  jury. 

Appellant  presented  four  witnesses  in  addition  to 
the  character  testimony  of  the  two  government  wit- 
nesses (Castle,  R.  14),  (Scheldt,  R.  40,  41).  These  wit- 
nesses were  his  employer,  Merle  C.  Hitchcock  (R.  703), 
Frank  Padavich,  a  fellow  townsman  in  North  Bend, 
Washington  (R.  702),  Frank  Swanson,  a  fellow  mem- 
ber of  the  Executive  Board  of  appellant's  union  (R. 
709),  and  his  next-door  neighbor,  John  G.  Huber  R. 
729). 

STATUTE  INVOLVED 

18  United  States  Code  1001  reads  as  follows : 

"Whoever,  in  any  matter  within  the  jurisdic- 
tion of  any  department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies,  conceals 
or  covers  up  by  any  trick,  scheme,  or  device  a  ma- 
terial fact,  or  makes  any  false,  fictitious  or  fraudu- 
lent statements  or  representations,  or  makes  or 
uses  any  false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or  fradulent 
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.statement  or  entry,  shall.be  lined  not  naore,  than 

$10,000  or  imprisoned  not  more  than  five  years,  or 
both.  (June  25,  1948,  c.645,  §1,  62  Stat.  749).'' 

••■••■•■■■••••   ■  STATEMENT  OF  POINTS  •'  •' 

Appellant  relies  upon  each  and  every  one  of  the  con- 
cise statements  of  points  heretofore  filed  in  this  court 
and  said  statement  of  points  is  incorporated  herein  as 
follows : 

1.  The  District  Court  erred  in  denying  appellant's 
motion  to  dismiss  the  indictment  (Tr.  3)  and  amended 
motion  to  dismiss  the  indictment  (Tr.  16)  upon  the 
grounds  that: 

a.  The  indictment  is  based  upon  Section  9(h)  of  the 
Labor  Management  Relations  Act  of  1947,  and  said  Act 
and  indictment  are  unconstitutional,  abridging  rights 
guaranteed  by  the  First  Amendment,  and  said  Section 
9(h)  is  so  vague  and  indefinite  as  to  render  it  uncon- 
stitutional under  the  First  and  Fifth  Amendments ; 

b.  The  indictment  does  not  set  forth  with  sufficient 
clearness,  precision  and  certainty  the  time,  place  and 
manner  in  which  the  offense  is  alleged  to  have  been 
committed,  and  is  vague  and  indefinite  to  the  extent 
that  appellant  was  unable  to  prepare  his  defense,  and 
there  is  a  fatal  inconsistency  and  contradiction  be- 
tween the  charge  alleged  in  Count  I  and  the  charge  al- 
leged in  Count  II,  and  the  same  is  true  with  respect  to 
Counts  III  and  IV,  and  V  and  VI  respectively ; 

c.  The  indictment  does  not  state  facts  sufficient  to 
constitute  an  offense  against  the  United  States,  and 
the  indictment  is  vague  and  indefinite  and  fails  to  in- 


form  the  defendant  adequately  of  the  offense  charged 
so  as  to  enable  him  to  make  his  defense ; 

d.  The  indictment  alleges  three  offenses  in  six  counts, 
to  the  prejudice  of  the  appellant ; 

e.  The  indictment  omits  an  essential  element  of  the 
alleged  offense,  in  that  it  fails  to  state  that  the  alleged 
false  statements  and  representations  were  material,  or 
to  state  facts  to  show  their  materiality ; 

f .  The  second  and  fourth  and  sixth  counts  of  the  in- 
dictment are  vague  and  indefinite  in  that  they  charge 
the  appellant  with  alleged  false  statements,  in  that  he 
denied  that  he  was  "affiliated"  with  the  Communist 
Party,  said  word  "affiliated"  having  no  precise  mean- 
ing and  being  vague,  uncertain  and  indefinite  in  char- 
acter, thereby  providing  no  intelligible  standard  of 
conduct,  and  therefore  failing  to  give  appellant  any 
fair  or  adequate  notice  of  the  offense  charged ; 

g.  The  indictment  fails  to  state  overt  acts  to  show 
when,  where  and  in  what  manner,  or  by  virtue  of  what 
facts,  appellant  was  "affiliated"  with  the  Communist 
Party  at  the  time  of  the  alleged  offense  ; 

h.  Section  1001  or  Title  18,  and  Section  159(h)  of 
Title  29,  of  the  United  States  Code,  under  which  the 
indictment  is  brought,  and  pursuant  to  which  the  al- 
leged affidavits  were  allegedly  executed  and  filed,  are 
unconstitutional  on  their  face,  and  as  applied  to  the 
appellant,  and,  in  particular,  violate  Article  I,  Section 
9,  Clause  3,  and  the  First,  Fifth,  Ninth  and  Tenth 
Amendments  to  the  United  States  Constitution,  Sec. 
tion  1001  of  Title  18,  and  Section  159(h)  of  Title  29 
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..of  the  United  States  Code,  pursuant  to  which  the  al- 
leged false  affidavits  were  allegedly  executed  and  filed, 
and  as  applied  to  the  appellant  by  the  indictment,  violate 
the  foregoing  and  above  stated  provisions  of  the  United 
States  Constitution,  in  that  the  indictment  does  not 

-state:  • 

1.  That  appellant  did  or  does  believe  in,  teach  or  ad- 
vocate political  strikes ; 

2.  That  any  organization  of  which  appellant  may  be 
an  officer  acted  or  acts  in  such  a  manner  as  to  be  a 
burden  on  or  obstruction  to  interstate  commerce ; . 

3.  That  there  was  or  is  a  probability  or  danger  that 
either  appellant  or  any  labor  organization  of  which 
he  may  have  been  an  officer  has  engaged  or  will  en- 

.  gage  in  political  strikes  or  any  conduct  or  activity 
which  has  been  or  will  be  an  obstruction  to  or  burden 
on  interstate  commerce. 

2.  The  District  Court  erred  in  denying  appellant's 
motion  to  require  election  of  counts,  in  which  appellant 
requested  an  order  requiring  the  appellee  to  elect  be- 
tween Counts  I  or  II,  III  or  IV,  V  or  VI,  respectively, 
of  the  indictment,  on  the  ground  that  appellant  would 
be  prejudiced  by  the  improper  multiplicity  of  counts 
(Tr.  4). 

3.  The  District  Court  erred  in  denying  appellant's 
motion  for  discovery  and  inspection  on  the  ground  that 
such  discovery  and  inspection  was  necessary  to  enable 
the  appellant  to  prepare  his  defense  (Tr.  5). 

4.  The  District  Court  erred  in  denying  appellant's 
motion  for  bill  of  particula;rs  filed  July  7,  1954  (Tr.  6), 
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and  amended  motion  for  bill  of  particulars  filed  Sep- 
tember 30, 1954  (Tr.  15),  on  the  ground  and  for  the  rea- 
son that  a  bill  of  particulars  as  requested  by  the  appel- 
lant was  necessary  in  order  to  enable  him  to  prepare  his 
defense,  and  which  was  further  necessary  to  define  the 
offense  charged  with  sufficient  certainty  to  enable  ap- 
pellant to  prepare  his  defense,  within  the  meaning  of 
the  Sixth  Amendment  of  the  Constitution,  and  in  viola- 
tion of  appellant's  right  to  due  process  of  law  within 
the  meaning  of  the  Fifth  Amendment  of  the  United 
States  Constitution. 

5.  The  District  Court  erred  in  denying  appellant's 
motion  for  production  and  admission  of  records  show- 
ing the  amount  of  money  paid  the  witness  Harley  Mores 
by  the  Federal  Bureau  of  Investigation  from  1942  un- 
til 1953,  including  a  monthly  statement  of  the  monthly 
sums  paid  during  that  time,  in  the  following  particu- 
lars: 

a.  The  District  Court  erred  in  denying  appellant's 
demand  for  said  records,  on  the  ground  that  said  rec- 
ords, namely  receipts  which  the  witness  testified  to 
having  signed  for  all  moneys  paid  him,  would  impeach 
the  witness'  testimony,  to  the  effect  he  had  testified  that 
he  has  received  said  money  only  as  "expense"  money 
and  that  there  was  no  element  of  profit,  and  appellant 
offered  to  prove  by  the  said  receipts  that  said  testimony 
was  untrue  (R.  333,  335,  336,  369-370) ; 

b.  The  District  Court  erred  in  denying  said  motion, 
on  the  further  ground  that  said  documents  constituted 
essential  and  material  evidence  going  to  the  veracity 
and  credibility  of  the  witness  (R.  334),  and  to  show 
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that  the  amoujat  of  money  received  by  the  witness  was 
considerably  greater  than  the  amount  testified  to  (R. 
335); 

■  c.  The  District  Court  erred  in  denying  said  motion, 
of  appellant,  on  the  further  ground  that  the  alternative 
decision  of  the  court,  namely,  to  allow  presentation  by 
appellee  of  a  statement  purporting  to  represent  the 
total  amount  received  by  the  witness  (R.  367),  in  lieu 
of  the  precise  statements  demanded  by  appellant  as  set 
forth  above,  as  related  to  a  conflict  as  to  whether  or  not 
the  money  received  by  the  witness  was  expense  money 
:or  compensation,  and  that  the  evidence  demanded  was 
relevant  and  material  as  going  to  show  the  witness' 
"interest"  and  motive  (R.  369-370)  ; 

d.  The  District  Court  erred  in  denying  appellant's 
renewed  motion  for  production  of  said  receipts  show- 
ing all  payments  made  to  the  witness  Mores,  on  all  of 
the  above  stated  grounds,  at  the  conclusion  of  appel- 
lant's case  (R.  749). 

6.  The  District  Court  erred  in  allowing  the  witness 
Clark  Harper  to  "explain"  an  answer  which  did  not 
call  for  explanation,  and  in  failing  to  strike  the  highly 
prejudicial  "explanation"  that  was  given  (R.  410-412) 
as  moved  for  by  appellant  on  the  ground  that  said  "ex- 
planation" was  highly  prejudicial,  speculative  and  did 
not  constitute  permissible  direct  testimony  because  of 
its  opinion  nature,  since  it  permitted  the  government 
witness  to  give  an  opinion  and  speculate  as  to  the  guilt 
or  innocence  of  the  appellant. 

7.  The  District  Court  erred  in  refusing  to  allow  ap- 
pellant's question,  asked  of  the  government  witness 
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Clark  Harper,  and  directed  to  show  that  on  October  20, 
1954,  before  the  Justice  Department  Security  Board, 
the  witness  had  falsely  testified  under  oath  on  two  occa- 
sions, by  falsely  identifying  two  persons  as  having  at- 
tended Communist  Party  meetings  with  the  witness; 
that  the  question  so  directed  was  relevant,  competent 
and  material  to  show  that  the  witness  Harper  had  testi- 
fied falsely  under  oath,  or,  in  the  alternative,  at  the  very 
least,  that  the  witness  Harper  is  completely  unreliable 
as  a  witness  with  respect  to  identification  and  testi- 
mony concerning  persons  with  whom  he  has  attended 
Communist  Party  meetings  (R.  463-515). 

8.  The  District  Court  erred  in  denying  appellant's 
motion  for  judgment  of  acquittal  made  at  the  conclu- 
sion of  the  government's  case  (R.  647)  on  the  following 
grounds : 

a.  That  the  evidence  was  insufficient  to  sustain  a 
conviction ; 

b.  That  a  fortiorari,  the  evidence  was  insufficient 
within  the  meaning  of  the  perjury  rule,  applicable  to 
this  case,  requiring  that  the  government  prove  the 
falsity  of  the  alleged  affidavits  by  the  direct  evidence 
of  two  witnesses,  or  the  direct  evidence  of  one  witness 
supported  by  strong  corroborative  evidence ; 

c.  That  the  indictment  was  and  is  insufficient  and 
legally  improper  because  of  the  multiplicity  of  counts, 
because,  under  the  indictment,  appellant  was  unable 
to  prepare  a  defense,  and  because  the  indictment  was 
insufficient  to  allege  materiality  (R.  647-691). 

9.  The  District  Court  erred  in  denying  appellant's 
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motion  for  judgment  of  acquittal  filed  December  1, 
1954  (R.  24)  on  the  grounds  as  set  forth  in  Point  8 
above. 

9(A).  The  District  Court  erred  in  refusing  to  permit 
appellant  to  call  United  States  Attorney  Harris  as  a 
witness  for  the  defense,  and  in  refusing  appellant's 
offer  of  proof  showing  that  government  witness  Clark 
Harper  did  not  have  any  direct  knowledge  of  any  al- 
leged membership  of  appellant  in  the  Communist 
Party,  or  of  any  activities  of  appellant  carried  on  in 
support  of  or  in  relationship  to  the  Communist  Party 
(R.  692-699). 

.10.  The  District  Court  erred  in  denying  appellant's 
motion  for  judgment  of  acquittal  renewed  at  the  con- 
clusion of  the  trial,  when  the  defense  had  rested,  on 
the  grounds  set  forth  in  Point  8  hereinabove  (R.  863). 

11.  The  District  Court  erred  in  instructing,  and  fail- 
ing to  instruct  the  jury,  as  follows : 

a.  In  instructing  the  jury  that  circumstantial  evi- 
dence is  legal  and  competent  as  a  means  of  proving  the 
guilt  of  appellant,  for  the  reason  that  the  necessary 
quantum  of  proof  in  a  case  in  which  a  necessary  or  ma- 
terial element  is  perjury,  such  must  be  proved  by  the 
direct  evidence  of  one  witness  plus  strong  corrobora- 
tive evidence,  or  evidence  of  two  witnesses  (843-844) ; 
and 

in  failing  to  give  appellant's  requested  instruction  No. 
9,  to  the  effect  that  that  quantum  of  proof  is  necessary 
in  such  a  case  (Tr.  23) ; 

b.  In  instructing  the  jury  that  in  weighing  the  testi- 
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iQony  of  witnesses  paid  by  the  government  to  join  the 
Ooimftunist  Pkrty  and  report  their  activities  to  the 
Federal  Bureau  of  Investigation,  the  jury  should  scru- 
tinize such  testimony  with  care  and  caution,  and  after 
-consideration  of  such  testimony,  if  the  jury  found  said 
witnesses  had  testified  truthfully,  such  testimony  was 
as  good  as  the  truth  testified  to  from  any  other  source 
(R.  845^846)  for  the  reason  that  such  was  an  erroneous 
statement  of  the  law  with  respe(?t  to  such  witnesses  and 
in  that  said  instruction  was  incomplete,  in  that  the  jury 
\shpuld  have  been  instructed- as  follows : 
.......  Mif  yQ^  gjj^j  ^}j^^  such  witnesses  have  testified  un- 
truthfully, such  testimony  may  be  disregarded  by  you 
insofar  as  you  decide  it  is  untruthful,  and  when  it  is  not 
corroborated  from  any  other  source;" 

c.  In  instructing  the  jury  as  to  the  meaning  of  the 
words  "member"  and  "affiliated"  (R.  853-854)  as  used 
in  the  indictment  in  connection  with  the  Communist 
Party V  and  in  failing  to  give  a  true  and  proper  defini- 
tion of  said  terms,  and  in  failing  to  give  appellant's  re- 
quested instruction  No.  14  (Tr.  23),  defining  said  terms, 
for  the  reason  that  the  court's  definition  of  said  terms 
is  not  definition  which  applies  by  virtue  of  the  Taft- 
Hartley  Act  and  the  legislative  history  of  said  Act,  and 
the  court's  definition  being  so  vague  and  indefinite  as 
to  furnish  the  jury  with  no  ascertainable  standard  of 
guilt ; 

•  d.  In  failing  to  instruct  the  jury  as  follows: 

' '  (1)  In  failing  to  give  appellant's  requested  instnic- 
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tion  No.  10  (Tr.  23),  containing  a  proper,  adequate  and 
legal  definition  of  the  term,  "member  of  the  Commu- 
nist Party'^  (R.  869-870) ; 

(2)  In  failing  to  give  appellant's  requested  instruc- 
tion No.  11  (Tr.  23)  (R.  871),  which  could  have  in- 
structed the  jury  that  any  evidence,  or  inference  there- 
from, relating  to  appellant's  beliefs,  was  immaterial  to 
any  issue  of  the  case  and  was  to  be  disregarded; 

(3)  In  failing  to  give  appellant's  requested  instruc- 
tion No.  15  (Tr.  23)  containing  cautionary  instruction 
v^th  respect  to  the  testimony  of  witnesses  who  the  jury 
might  believe  were  testifying  through  hope  of  personal 
gain  or  benefit;  and  in  failing  to  instruct  the  jury  to 
scrutinize  and  scrupulously  examine  the  testimony  of 
the  witness  and  determine  whether  there  was  any  mo- 
tive, interest,  financial  or  otherwise,  or  any  element  of 
corruptive  influence  in  their  testimony  against  appel- 
lant. 

12.  The  District  Court  erred  in  denying  appellant's 
motion  for  arrest  of  judgment  (Tr.  29)  (Tr.  33),  and 
motion  for  judgment  of  acquittal  or,  in  the  alternative, 
for  a  new  trial  (Tr.  28)  on  the  grounds  set  forth  in 
Points  1  through  9,  hereinabove,  and  on  the  further 
ground  that  the  United  States  Attorney  committed 
prejudicial  error  in  his  closing  argument  to  the  jury 
(R.  826-836),  calculated  to  arouse  the  bias  of  the  jury, 
in  his  reference  to  Alger  Hiss,  his  reference  to  appel- 
lant's counsel  (quoting  from  the  ''Christian"  Bible) 
and  in  his  appealing  to  the  passions  of  the  jury  by 
characterizing  the  Communist  Party  (with  reference 
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to  matters  not  in  issue),  and  by  an  unwarranted  attack 
upon  one  of  appellant 's  counsel. 

--  Without  waiving  any  of  the  points  stated  above,  ap- 
pellant intends  to  argue  herein  that  the  appellant  was 
deprived  of  a  fair  trial  in  that : 

1.  (a)  The  indictment  did  not  set  out  the  necessary 
essentials  of  the  offense  charged,  nor  did  it  set  forth 
with  sufficient  clearness,  precision  and  certainty,  the 
time,  place  and  manner  in  which  the  offenses  are  al- 
leged to  have  been  committed,  and  is  vague  and  indefi- 
nite to  the  extent  that  appellant  was  unable  to  prepare 
a  proper  defense. 

(b)  The  indictment,  and  count  thereof,  is  further 
vague  and  indefinite  because  it  does  not  advise  nor  in- 
form a  defendant  of  that  with  which  he  is  charged,  and 
it  contains  vital  inconsistencies  and  contraction  be- 
tween the  charges  alleged  in  counts  one  and  three,  and 
the  charges  alleged  in  counts  two  and  four. 

(c)  The  indictment  is  invalid  because  it  alleges  and 
splits  three  alleged  offenses  into  six  inconsistent  and 
multiplicitous  counts. 

2.  The  trial  court  admitted  irrelevant  and  incompe- 
tent evidence  and  prejudicial  evidence. 

3.  The  trial  court  excluded  relevant  evidence  offered 
by  appellant. 

4.  The  jury  was  erroneously  instructed. 

5.  The  trial  court  erred  in  denying  appellant's  mo- 
tion for  judgment  of  acquittal  or  in  the  alternative  for 
a  new  trial. 


18 

,      ARGUMENT  

Point  I. 

APPELLANT  WAS  DEPRIVED  OF  A  FAIR  TRIAL 
THROUGH  THE  INFIRMITIES  OF  THE  INDICT- 
MENT. 

A.  The  Indictment  Did  Not  Set  Out  the  Necessary 
Essentials  of  the  Offense  Charged  Nor  Did  It  Set  Forth 
with  Sufficient  Clearness,  Precision  and  Certainty,  the 
Time,  Place  and  Manner  in  Which  the  Offenses  Are 
Alleged  to  Have  Been  Committed  and  Is  Vague  and 
Indefinite  to  the  Extent  that  Appellant  Was  Unable  to 
Prepare  a  Proper  Defense. 

The  indictment  charges  a  violation  of  the  False  State- 
ments Act  (18  U.S.C.  1001)  in  that  the  defendant  filed 
with  the  National  Labor  Relations  Board  an  affidavit 
which  falsely  denied  membership  in  (first,  third  and 
fifth  counts)  or  affiliation  with  (second,  fourth  and 
sixth  counts)  the  Communist  Party. 

The  Act  is  applicable  to,  and  the  National  Labor  Re- 
lations Board  has  jurisdiction  only  over,  certain  as- 
pects of  labor  relations  involving  employees  engaged 
in  interstate  commerce  or  in  the  production  of  goods 
for  interstate  commerce.  It  provides  that  no  labor  or- 
ganization of  such  employees  may  use  the  facilities  of 
the  Board  unless  each  of  its  officers  annually  files  with 
the  Board  an  affidavit  that 

"he  is  not  a  member  of  the  Communist  Party  or 
affiliated  with  such  party,  and  that  he  does  not  be- 
lieve in,  and  is  not  a  member  of  or  supports  any 
organization  that  believes  in  or  teaches,  the  over- 
throw of  the  United  States  Government  by  force 
or  by  any  illegal  or  unconstitutional  methods." 
(29  U.S.C.  159(h)) 
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The  constitutionality  of  this  affidavit  ''as  herein  Qon- 
strued^'  was  upheld  by  an  equally  divided  3-3  court  in 
American  C ommimications  Association  v.  Douds,  339 
U.S.  at  415,  94  L.ed.  925,  at  953.  In  Osman  v.  Douds, 
339  U.S.  at  846,  94  L.ed.  1328,  the  vote  became  4-4.  The 
court,.  Mr.  Justice  Black  dissenting,  upheld  that  part 
of  the  statute,  as  construed  by  the  prevailing  opinion, 
which  was  concerned  with  membership  in  or  affiliation 
with  the  Communist  Party,  Mr.  Justice  Frankfurter 
dissenting  as  to  ''affiliation."  With  respect  to  the  bal- 
ance of  the  affidavit  the  court  was  equally  divided,  the 
Chief  Justice,  Justices  Reed,  Burton  and  Minton  voting 
to  uphold  the  statute  as  construed  by  the  prevailing 
opinion,  and  Justices  Black,  Douglas,  Frankfurter  and 
Jackson  dissenting.  Osman  v.  Bonds,  supra,  at  847-S^. 

-  Defendant  contends  that  the  indictment  is  fatally  de- 
fective because  it  fails  to  set  out  the  necessary  essentials 
of  the  offense  as  defined  in  18  U.S.C.  1001  and  also  be- 
cause it  fails  to  comply  with  the  construction  of  the  affi- 
davit read  into  it  by  Douds  in  order  to  save  it  from  un- 
constitutionality. 

The  ingredients  of  the  offense  under  18  U.S.C.  1001 
are: 


It  is  well  settled  that  affirmance  by  an  equally  divided 
court  concludes  the  parties  but  is  not  a  precedent 
either  in  the  Supreme  Court  or  the  lower  courts.  Hertz 
V.  Woodman,  218  U.S.  205;  Hanifen  v.  Aryviitage,  117 
Fed.  845.  Mr.  Justice  Clark,  whose  vote  would  have 
been  decisive,  did  not  participate.  It  is  noteworthy, 
however,  that  he  was  Attorney  General  at  the  time  tliat 
the  President  vetoed  that  Act,  among  other  reasons, 
because  of  the  presence  of  the  affidavit  requirement. 
(93  Cong.  Rec.  7500,  June  20, 1947,  at  7503) 
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...1.  A  false  statement  concerning 

2.  A  material  f  aet^ 

3.  Knowingly  and  wilfully  made 

4.  With  knowledge  of  its  falsity 

5.  In  a  matter  within  the  jurisdiction  of  an  agency. 

(a)  The  indictmeRt  is  insufficient  because  it  fails 
to  allege  that  the  alleged  false  statements  were 
material. 

The  indictment  does  not  state  that  any  of  the  alleged 
false  statements  were  material,  nor  does  it  allege  any 
facts  to  show  their  materiality.  Since  materiality  is  an 
essential  ingredient  of  the  offense  by  the  express  terms 
of  the  statute,  the  indictment  is  fatally  defective  on 
this  ground  alone.  RoUarid  v.  United  States,  200  F.(2d) 
678  (CA  5,  1953) ;  Cf.,  United  States  v.  Moore,  185  F. 
(2d)  92  (CA  5,  1952) ;  United  States  v.  Harris,  104  F. 
(2d)  41;  United  States  v.  Danaher,  39  F.(2d)  325; 
United  Staies  v.  U.S.  Cartridge  Co.,  95  F.Supp.  384, 
affd.  198F.(2d)  456. 

In  the  recent  case  of  United  States  v.  Rolland,  supra, 


Section  1001  has  three  clauses.  "Material"  appears 
only  in  the  first.  However,  it  is  settled  that  this  word 
modifies  all  three  clauses  and  that  an  immaterial  state- 
ment although  false,  is  not  within  the  purview  of  any 
clause  of  the  statute.  United  States  v.  U.S.  Cartridge 
Co.,  95  F.  Supp.  384  (E.D.  Mo.  1950),  affirmed,  198 
F.(2d)  456  (CA  8);  United  States  v.  Moore,  185 
F.(2d)  92  (CA  5  1950);  Lea  v.  United  States,  167 
F.(2d)  13  (CA  6  1948)  ;  Harris  v.  United  States,  104 
F.(2d)  41  (CCA  8,  1939) ;  Danaher  v.  United  States, 
39  F.(2d)  325  (CCA  8,  1930);  Rolland  v.  United 
States,  200  F.(2d)  678  (CA  5,  1953). 


21 

.defe^dant  were  indicted  under  18  U.S. C.  1001  for  false 
statements  concerning  the  earnings  of  their  employees 
"in  a  matter  within  the  jurisdiction"  of  the  wage  and 
hour  and  public  contracts  division  of  the  Labor  Depart- 
.ment.  In  dismissing  the  indictment  for  insufficiency 
after  defendants  had  been  convicted  thereon,,  the  court 
said,  (at  679-80)  : 

"The  challenged  counts  here  do  not  allege  that 
the  statements  complained  of  were  '  material, '  they 
do  not  state  facts  which  show  them  to  be. 

"Count  one  does  charge  that  the  defendants 
'made  and  furnished  ...  a  statement  setting  forth' 
. . .  that  the  defendants  had  paid  one  Ward  the  sum 
of  $94.47  when  they  well  knew  that  such  payment 
had  not  been  made.  It  does  not,  however,  allege  that 
the  statement  was  'material,'  nor  does  it  allege, 
that  that  amount  was  actually  due  to  the  employee 
named  .  .  .  Count  One  of  the  indictment  failed  to 
charge  an  offense  in  that  neither  in  haec  verba,  nor 
in  substance,  did  it  charge  the  essential  fact  that 
the  complained  of  statement  was  material." 

To  the  same  effect  is  Harris  v.  United  States,  104 
F.(2d)  41  (CCA  8, 1939). 

This  indictment  does  not  allege  that  the  statements 
were  material.  Nor  does  it  state  facts  to  show  their  ma- 
teriality. In  order  for  the  statements  to  be  material  they 
would  have  had  to  have  been  filed  for  the  purpose  of 
securing  "compliance"  with  the  Act  with  the  intent 
that  the  facilities  of  the  Board  be  made  available  to  the 
union,  and  that  they  were  made  in  a  matter  affecting 
interstate  commerce  and  by  an  officer  of  a  labor  organi- 
zation as  defined  by  the  Act.  The  indictment  contains 
none  of  these  allegations  which  might  substitute  for  the 
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failure  to  allege  materiality.  Tlie  allegation  that  the 
statement  was  made  in  a  matter  ''within  the  jurisdic- 
tion" of  the  Board  is  insufficient  because  18  U.S.C.  1001 
requires  both  that  the  statement  be  within  the  jurisdic- 
tion of  the  agency  and  that  they  be  material,  as  Rollcmd 
■points  out.  In  that  case  there  was  an  allegation  that 
the  false  statements  were  "within  the  jurisdiction"  of 
the  agency  but  the  indictment  was  nevertheless  held  in- 
valid because  it  omitted  to  state  that  they  were  mate- 
rial or  how  they  were  material. 

Since  none  of  the  counts  alleges  "materiality"  the 
indictment  is  insufficient  as  to  each  count. 

An  indictment  must  set  out  every  element  of  the 
crime  expressly  embodied  in  the  statute  {Moore  v. 
United  States,  160  U.S.  268 ;  Anderson  v.  United  States, 
294  Fed.  593  (CA  2) ;  United  States  v.  McGuire,  64 
F.(2d)  485  (CA2)',  Sutton  V.  United  States,  151  ¥. (2d) 
661  (CA  5) ;  United  States  v.  Valenti,  74  F.Supp.  718 
(W.D.  Pa.)  and,  in  addition,  every  element  of  the  of- 
fense which,  although  not  expressly  set  forth  in  the 
statute,  has  been  held,  by  interpretation  or  otherwise, 
to  be  an  essential  ingredient  thereof.  United  States  v. 
Carll,  105  U.S.  611,  at  612-3.  See  also  Pettihone  v. 
United  States,  148  U.S.  197 ;  Keck  v.  United  States,  172 
U.S.  434. 

In  particular,  where  a  statute  is  couched  in  broad 
terms  and  on  its  face  embraces  wider  restrictions  than 
the  court  is  willing  to  sanction,  the  indictment  must  al- 
lege the  concrete  facts  which  bring  the  offense  within 
the  permitted  area  of  the  statute.  United  States  v.  Hess, 
124  U.S.  483;  Potter  v.  United  States,  155  U.S.  438; 
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Anderson. V.  United  States,  294  Fed.  593  (CA  2).  See 
also  United  States  v.  Cruikshank,  92  U.S.  542,  at  557-8. 

In  Screws  v.  United  States,  325  U.S.  91,  the  Supreme 
Court  held  a  provision  of  the  Civil  Rights  Act  to  be  con- 
stitutional only  if  construed  to  require  a  specific  intent. 
An  indictment  which  failed  to  charge  the  intent  re- 
quired under  this  judicial  construction  was  held  insuf- 
ficient. Pullen  V.  United  States,  164  F.(2d)  756  (CA  5). 
See  also  United  States  v.  Britton,  107  U.S.  665;  United 
States  V.  Korner,  56  F.Supp.  242;  United  States  v. 
Specht,51  F.Supp.  79. 

The  requirement  that  the  essential  elements  of  the  of- 
fense be  stated  with  particularity  is  especially  impor- 
tant where  the  statute  is  couched  in  broad  terms,  is  po- 
tentially applicable  in  a  wide  variety  of  circumstances 
and  to  numerous  individuals,  and  imposes  restrictions 
upon  basic  democratic  rights.  In  the  leading  case  of 
Fontana  v.  United  States,  262  Fed.  283  (CCA  8)  Judge 
Sanborn,  speaking  for  a  unanimous  court  on  this  point, 
said  (at  p.  288)  : 

"It  is  an  elementary  rule  of  criminal  law  that 
when  language  does  not  constitute  a  crime  if  ut- 
tered under  some  circumstances,  and  does  consti- 
tute a  crime  if  uttered  under  other  circumstances, 
it  is  not  enough  to  charge  that  it  was  used  with  in- 
tent to  violate  the  law.  That  would  be  a  mere  con- 
clusion. The  facts  must  be  set  forth,  so  that  the 
court  can  determine,  and  not  the  pleader,  whether 
or  not  they  constitute  the  crime. ' ' 

See  also   United  States  v.   Schutte,  252   Fed.   212 
(D.C.N.D.) ;  Foster  v.  United  States,  253  Fed.  481  (CA 
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9)  ;  Collins  v.  United  States,  253  Fed.  809  (CA  9) ;  and 
Umted  States  v.  Ault,  263  Fed.  800  (D.C.W.D.  Wash.). 

The  prevailing  opinion  in  Douds,  expressly  to  save 
the  statute  from  unconstitutionality,  construed  it  as 
follows : 

1.  The  statute  is  valid  as  a  regulation  of  interstate  com- 
merce in  the  face  of  a  danger  of  political  strikes 
from  Communist  leaders  and  those  who  hold  a  be- 
lief in  violent  overthrow  "other  than  loyalty  to  the 
Communist  Party."  339  U.S.  at  388,  392-3. 

2.  The  "belief"  referred  to  is  belief  in  forcible  over- 
throw, but  only  if  such  belief  is  held  as  an  objective 
and  not  as  a  prophecy  (at  407). 

3.  The  affidavit  is  not  intended  to  ' '  force  disclosure  of 
attitudes  on  all  manner  of  social,  economic,  moral 
and  political  issues."  (at  410). 

4.  The  prescribed  belief,  as  the  prescribed  member- 
ship, must  be  "outwardly"  manifested  by  overt 
acts,  (id,  at  411). 

5.  The  standard  to  be  applied  to  the  terms  ' '  affiliated, ' ' 
' '  support ' '  and ' '  illegal  and  unconstitutional  means ' ' 
is  not  to  be  abstract,  but  is  to  be  determined  by  "the 
practical  criterion  of  fair  notice  to  those^to  whom 
the  statute  is  directed.  The  particular  context  is  all 
important."  (at  412). 

6.  The  statute  applies  only  to  acts  done  "with  knowl- 
edge" that  they  contravene  the  statute,  (at  413). 

7.  The  act  is  not  concerned  with  "past  actions"  (at 
413),  (emphasis  in  original).  "Past  conduct,  actual 
or  threatened  by  their  previous  adherence  to  affilia- 
tions and  beliefs  mentioned  in  9(h)  is  not  a  bar  .  .  . 
to  resumption  of  the  position"  (at  414). 

Thus,  under  a  constitutional  construction  of  159(h), 
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the  following  minimum  requirements  must  be  met  by 
an  indictment  charging  a  false  affidavit : 

1.  Allegations  concerning  "affiliation"  and  "support" 
are  not  to  be  abstract  or  bare ;  they  must  be  factually 
stated,  alleging  the  overt  acts,  so  as  to  meet  "the 
practical  criterion  of  fair  notice. ' ' 

2.  The  indictment  must  be  narrowly  drawn  so  as  to 
reach  only  the  "noxious  ideology"  of  forcible  over- 
throw (Kendroff  v.  St,  Nicholas  Cathedral,  344 
U.S.  118) ;  it  may  not  reach  "all  manner  of  social, 
economic,  moral  and  political  issues"  (339  U.S.  at 
410). 

3.  It  must  state  the  facts  showing  the  probability  of 
political  strikes  arising  from  the  conduct  of  the  de- 
fendant. 

(b)    The  crux  of  the  Second,  Fourth  and  Sixth  Counts 
is  the  bare  charge  of  "affiliation."^ 

To  the  extent  that  "affiliation"  contemplates  some- 
thing other  than  membership,  which  is  the  basis  of  the 
First,  Third  and  Fifth  Counts  (which  it  must,  since 
otherwise  the  First  and  Second  Counts,  Third  and 
Fourth  Counts,  and  Fifth  and  Sixth  Counts,  would  be 
redundant)  it  is  so  vague,  uncertain  and  indefinite  as 
to  set  no  intelligible  standard  of  prescribed  conduct  and 
to  give  no  fair  or  adequate  notice  of  the  offense  charged. 


^  It  may  be  noted  in  passing  that  whatever  "affiliation" 
may  mean,  it  necessarily  embraces  a  relationship  which 
has  incidents  and  concepts  which  are  different  from 
"membership."  Cf.  Bridges  v.  Wixon,  326  U.S.  135, 
89  L.ed.  2103.  Consequently  the  First  and  Second 
Counts  are  repugnant  and  cannot  stand  together  as 
we  show  below. 
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The  term  "affiliated"  is  of  "dubious  scope."  Frank- 
furter, J.,  in  Douds,  supra,  at  420.  No  definition  of  the 
term  is  contained  in  the  statute,  nor  does  any  clear  defi- 
nition appear  from  the  committee  reports  or  the  legis- 
lative debate.  The  limited  judicial  discussion  of  the 
term  affords  no  guide.  The  leading  case  of  Bridges  v. 
Wixon,  326  U.S.  135,  89  L.ed.  2103,  turned  on  a  statu^ 
tory  definition  under  the  immigration  statutes.  And 
even  with  the  guidance  of  that  statute — which  defined 
affiliation  as  including  those  who  contributed  money  or 
anything  of  value  to  an  organization  which  advocated 
forcible  overthrow  —  the  court  could  not  define  the 
term  except  as  importing  something  "less  than  mem- 
bership but  more  than  sympathy"  (326  U.S.  at  143)*. 
Judge  Major,  in  his  dissent  in  Inland  Steel  Co.  v.  Na- 
tional Labor  Relations  Board,  170  F.(2d)  247,  said  of 
the  discussion  of  the  term  "affiliation"  in  Bridges  "that 
its  meaning  would  be  quite  beyond  the  reach  of  the  ordi- 
nary citizen."  In  United  States  ex  rel  Kettunen  v.  Rei- 
mer,  79  F.(2d)  315  (CCA  2),  Judge  Chase  refused  to 
give  a  comprehensive  definition  of  "affiliation"  as  used 


''  In  the  proceedings  under  review  in  Bridges,  Dean 
Landis  had  reached  one  definition  of  "affiliated," 
Judge  Sears  another,  only  to  be  reversed  by  the  Board 
of  Immigration  Appeals,  which  was  in  turn  reversed 
by  the  Supreme  Court,  which  held  that  the  Attorney 
General  had  given  the  term  "a  looser  and  more  expan- 
sive meaning  than  the  statute  permits."  In  view  of  the 
sharp  disagreement  concerning  the  meaning  of  the 
term  among  men  who  are  specialists  in  language,  even 
with  the  assistance  of  a  statutory  definition,  the  un- 
certain and  indefinite  nature  of  the  term  "affords  little 
more  than  a  fertile  field  for  speculation  and  guess." 
Major,  J.,  at  170  F.(2d)  247,  262. 
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in  the  deportation  statute,  saying :  ' '  Very  likely  that  is 
as  impossible  as  it  is  now  unnecessary." 

Under  these  circumstances  observance  of  the  injunc- 
tion in  the  prevailing  opinion  in  Bonds  that  the  term 
is  to  be  judged  by  the  "particular  context"  in  which  it 
is  employed  and  by  the  "practical  criterion  of  fair  no- 
tice" to  those  to  whom  it  is  directed  is  imperative. 
Standing  alone,  it  has  no  meaning  by  reason  of  the  di- 
verse meanings  which  may  be  attributed  to  it. 

Under  this  indictment  the  charge  of  affiliation  is 
made  in  no  context.  The  indictment  affords  not  the 
slightest  hint  as  to  the  meaning  or  application  attrib- 
uted to  it  by  the  grand  jury  or  as  to  what  the  defendant 
is  called  upon  to  meet.  But  under  Bonds  the  charge  of 
"affiliation"  must  be  defined  and  the  defendant  must 
be  informed  as  to  what  conduct  of  his,  in  the  Govern- 
ment's view,  constituted  "affiliation."  The  indictment 
must  also  charge  that  the  defendant  knew  that  such 
specified  conduct  constituted  "affiliation."  In  the  ab- 
sence of  such  allegations  the  charge  of  affiliation  is  a 
mere  "abstraction"  which  Bonds  holds  is  insufficient. 

Such  a  general  charge  does  not  inform  the  defendant 
of  that  with  which  he  is  charged  or  enable  him  to  pre- 
pare his  defense.  As  the  court  said  in  Fontana  v.  United 
States,  262  Fed.  at  286 : 

"...  when  one  is  indicted  for  a  serious  offense, 
the  presumption  is  that  he  is  innocent  thereof,  and 
consequently  that  he  is  ignorant  of  the  facts  upon 
which  the  pleader  founds  his  charge,  and  it  is  a 
fundamental  rule  that  the  sufficiency  of  an  indict- 
ment must  be  tested  on  the  presumption  that  the 
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:    .     defendant  is  innocent  of  it  and  has  no  knowledge  of 
the  facts  charged  against  him  in  the  pleading." 

It  is  impossible  to  ascertain  from  the  indictment  the 
meaning  of  the  charge  of  affiliation  or  what  acts  com- 
prised such  affiliation.  But  for  an  indictment  to  be  suf- 
JScient,  "the  facts  must  be  set  forth,  so  that  the  court 
can  determine,  and  not  the  pleader,  whether  or  not  they 
constitute  the  crime."  Fontana  v.  United  States,  supra, 
at  288.  Facts  must  appear  from  the  indictment  which 
"will,  if  proved,  support  a  conviction  for  the  offense 
alleged."  Cruikshank,  93  U.S.  542,  at  559.  Here,  how- 
ever, only  the  conclusion  of  the  pleader  is  stated. 

It  cannot  be  suggested  that  this  indictment  gives  to 
the  accused  adequate  notice  in  a  criminal  case  of  that 
which  he  is  charged.  If  the  status  of  affiliation  is  defin- 
able, or  was  intended  by  the  grand  jury  to  convey  a 
meaning,  it  should  have  been  defined  in  the  indictment 
by  a  statement  of  the  facts  claimed  to  create  the  status. 
If  it  is  undefinable  it  is  ineffective  to  allege  an  offense. 
Thus  under  either  alternative,  whether  undefinable  or 
definable  but  undefined,  this  count  is  invalid.  United 
States  V.  Cohen  Grocery  Co.,  255  U.S.  81,  65  L.ed.  516 ; 
Lanzetta  v.  New  Jersey,  306  U.S.  451,  83  L.ed.  888; 
Winter  v.  New  York,  333  U.S.  507,  92  L.ed.  840;  Cline 
V.  Frink  Dairy  Co.,  274  U.S.  445,  446;  71  L.ed.  1146; 
International  Harvester  Co.  v.  Kentucky,  234  U.S.  216, 
221 ;  58  L.ed.  1284;  Champlain  Refining  Co.  v.  Corpora- 
tion Commission,  286  U.S.  242;  76  L.ed.  1062;  United 
States  V.  Cardiff,  344  U.S.  174 ;  United  States  v.  Capital 
Traction  Co.,  34  App.  DC  592 ;  United  States  v.  Hatau, 
43.F.Supp,507 
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(c)    The  present  indictment  is  based  upon  the  FaUe 
Statements  Act. 

(".  ,  .  makes  or  uses  any  false  writing  or  documents 
,  .  ."  (18  U.S.C.  1001))  and  not  the  perjury  statute 
C^. . .  states  or  subscribes  any  material  matter  which  he 
does  not  believe  to  be  true  ..."  (18  U.S.C.  1621)  ) .  Thus, 
the  territorial  jurisdiction  of  this  court  in  this  case  is 
based  solely  and  only  upon  the  three  acts  of  filing  the 
affidavits  referred  to  in  the  indictment.  United  States 
V.  Volenti,  207  F.(2d)  242;  United  States  v.  Lomhardo, 
241  U.S.  73,  60  L.ed.  897. 

The  making  or  filing  of  a  single  false  writing  or  docu- 
ment can  constitute   but   one   offense,   regardless   of 
whether  one  or  more  false  statements  are  therein  con- 
tained. United  States  v.  Eisler,  75  F.Supp.  634  (D.C., 
D.  Col.  1947);  United  States  v.  Manton,  107  F.(2d) 
834  (CCA  2)  ;  Frowerk  v.  United  States,  249  U.S.  204, 
at  210,  63  L.ed.  561 ;  Magon  v.  United  States,  260  Fed. 
811 ;  Anderson  v.  United  States,  269  Fed.  65.  Each  false 
statement  does  not  and  cannot  constitute  a  separate  of- 
fense under  a  single  filing  sufficient  to  support  a  sepa- 
rate count,  since  the  jurisdiction  over  the  offense  arises 
from  the  filing  and  not  from  the  false  statements.  In  re 
Snow,  120  U.S.  274;  Kerr  v.  Squier,  151  F.(2d)  308 
(CCA  9);  Johnson  v.  Lagomorosino,  88   F.(2d)    86 
(CCA  9)  ;  Braden  v.  United  States,  270  Fed.  441  (CCA 
8) ;   Colston  v.  Johnston,  35   F.Supp.   317    (DCND) 
Col.)  ;  Fawick  Airflex  Co.  v.  UERMWA,  93  N.E.(2d) 
480, 154  Ohio  State  206 ;  People  ex  rel.  Amarante  v.  Mc- 
Donald, 100  N.Y.  Supp.(2d)  463;  Maxwell  v.  Rives,  11 
Nev.  213. 
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. .  The  vice  of  this  indictment's  effort  to  manufacture 
six  offenses  out  of  but  three  is  aggravated  by  the  incon- 
rsistency  among  the  counts.  As  noted,  the  first  count 
charges  a  status  and  relationship  vis  a  vis  the  Commu- 
iiist  Party  incompatible  with  the  status  and  relation- 
ship alleged  in  the  second  count. 

Under  any  circumstances  the  law  frowns  upon  and 
forbids  splitting  a  single  offense  into  multiple  offenses. 
On  the  contrary  it  insists  that  simultaneous,  unified  con- 
duct be  treated  as  one  offense,  as  in  the  classic  examples 
of  the  theft  of  a  flock  of  sheep  or  of  a  bag  containing 
.many  pieces  of  mail.  Kerr  v.Squier,  supra;  Johnston 
V.  Lagomorosino,  supra;  Braden  v.  United  States, 
supra.  Such  a  multiplication  of  offenses  is  oppressive 
under  any  circumstances ;  it  is  more  so  where  the  counts 
are  inconsistent  and  incompatible  as  they  are  here.  A 
single  offense  can  no  more  be  split  into  several  counts 
than  could  a  single  offense  be  split  into  several  indict- 
ments. Rule  8  of  the  Federal  Rules  of  Criminal  Pro- 
cedure permits  the  joinder  in  separate  counts  in  one 
indictment  of  "two  or  more  offenses."  There  is  no 
authority  for  assorting  one  offense  in  two  counts,  or 
three  offenses  in  six  counts.  Cf.  United  States  v.  Gold- 
stein, 168  F.(2d)  666  (CCA  2) ;  State  v.  BrinUey,  354 
Mo.  337;  189  S.W.(2d)  314;  Smith  v.  State,  198  Ind. 
70, 152  N.E.  277;  48  C.J.  pp.  885-886. 

The  indictment  at  issue  is  wholly  insufficient.  It  is  ut- 
terly uninf  ormative ;  it  does  not  even  meet  the  elemental 
requirements  of  pleading  under  the  False  Statements 
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Act  by  its  omission  of  allegations  of  materiality  of  sci- 
Qnter.  It  is,  multiplicitous  and  inconsistent.  It  ignores 
the  construction  imposed  by  Douds  to  save  the  Act  from 
constitutional  infirmity.  Further  it  makes  vague  and 
undefined  charges  which  are  invalid  under  the  Fifth 
•  Amendment ;  it  makes  such  charges  abstractly  without 
regard  to  the  criterion  of  fair  notice  in  a  practical  con- 
text and  as  though  Douds  had  never  been  written. 

It  suffices  to  say  that  what  has  been  said  heretofore 
provides  the  substantive  basis  for  the  motions  for  dis- 
covery and  for  bill  of  particulars. 

The  Government's  argument  is  to  the  effect  that  de- 
fendant is  not  entitled  to  know  the  Government's  case, 
but  as  Barron  points  out  in  his  Federal  Practice  and 
Procedure,  Vol.  4,  page  125 : 

"This,  of  course,  works  no  harm  to  the  habitual 
or  confirmed  criminal.  He  already  knows  the  Gov- 
ernment's case.  The  innocent  defendant  is  the  only 
one  harmed  by  such  an  attitude. ' ' 

The  defendant  can,  of  course,  in  no  way  surmise  what 
the  Government  means  by  "affiliation"  and  certainly  a 
request  addressed  to  the  court  in  its  discretion  for  par- 
ticulars as  to  that  term  is  not  only  reasonable,  but  ab- 
solutely necessary  to  a  defense.  It  might  be  well  to  note 
that  in  the  case  of  United  States  v.  Ben  Gold,  in  the 
District  Court  of  the  United  States  for  the  District  of 
Columbia,  Judge  Holtzoff,  an  expert  on  rules,  ordered 
the  Government  to  supply  a  bill  of  particulars  and  also 
allowed  an  inspection  and  examination  of  certain  docu- 
ments. 
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Point  II. 

APPELLANT  WAS  DENIED  A  FAIR  TRIAL  IN  THAT 

THE  TRIAL  COURT  ADMITTED  IRRELEVANT  AND 
INCOMPETENT  EVIDENCE  PREJUDICIAL  TO  AP- 

PELLANT'S  CASE. 

The  witness  Harper  testified  directly  that  he  had  not 
seen  the  appellant  at  any  Communist  Party  meetings 
that  were  restricted  in  their  attendance  to  members  of 
the  Communist  Party  at  any  time  after  June  29,  1951, 
the  date  when  the  first  affidavit  was  signed  by  appel- 
lant (R.  413).  On  cross  examination  Harper  recollected 
only  that  he  had  seen  Fisher  in  1949  and  not  thereafter. 

For  that  reason  all  of  the  testimony  of  the  witness 
Harper  was  irrelevant.  A  statement  that  "it  was  very 
possible"  appellant  had  been  a  member  of  the  Commu- 
nist Party  before  signing  the  first  affidavit  had  no  ten- 
dency to  prove  that  he  was  a  member  when  or  after  he 
signed  it  (Pt.  411-13).  Wolf  v.  United  States,  259  Fed. 
388,  C.A.  8  Cir. ;  Kannann  v.  United  States,  259  Fed. 
192,  C.A.  7  Cir. ;  Dalton  v.  United  States,  154  Fed.  461 
(7th  Cir.)  ;  Colt  v.  United  States,  158  F.(2d)  641  (C.A. 
5th  Cir.)  ;  State  v.  Wenzel,  72  N.H.  396,  56  Atl.  918; 
Pooley  V.  Button,  165  la.  745, 174  N.W.  154. 

The  government  did  not  intend  to  call  this  witness 
for  the  purposes  of  proving  any  part  of  the  indictment 
(R.  385-6),  but  as  an  expert  witness  on  the  Communist 
Party,  whose  testimony  would  show  that  the  Commu- 
nist Party  took  extreme  security  measures  to  prevent 
the  identification  of  its  members  from  being  known  and 
such  alleged  matters  as  prohibitions  by  the  party  airiaed 
at  preventing  more  than  two  or  three  members  from 
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meeting  together.  Originally-,  the  court  sustained  ap- 
pellant's objections  to  Harper's  testifying  as  such  an 
expert,  but  did  permit  questions  as  to  the  size  of  the 
Communist  Party  meetings  held  during  different  years 
(R.  387).  The  court,  however,  refused  to  allow  the  gov- 
ernment to  prove  any  Communist  Party  '* policy"  with 
respect  to  the  signing  of  non-Conmiunist  affidavits  (R. 
388-398,  399-407).  The  witness  then  placed  the  appel- 
lant at  a  meeting  on  January  1, 1949,  at  the  Frye  Hotel, 
in  Seattle,  allegedly  "an  enlarged  District  Conunittee 
meeting  of  the  Communist  Party"  (R.  409).  (Presum- 
ably, this  was  the  same  meeting  referred  to  by  Harley 
Mores  as  having  taken  place  in  December,  1949  (R. 
107).  After  the  testimony  concerning  this  alleged  meet- 
ing, the  witness  was  asked  by  the  government  whether 
or  not  he  had  seen  the  defendant  at  any  Conununist 
Party  meetings  after  that  date,  i.e.  Jan.  1,  1949,  and 
answered : 

"A  Well,  actually  I  do  not  remember.  I  don't 
recall  whether  I  seen  him  since  then  or  not  at  meet- 
ings because — may  I  explain  ? 

Q    Yes." 

Counsel  for  appellant  objected,  and  the  record  reads 
as  follows : 

"Mr.  Etter:  Well,  now,  I  think  the  question  is 
answered  without  any  explanation,  whether  he  seen 
him.  He  said  he  didn't  think  he  saw  him  since. 

The  Court  :  I  think  he  may  explain  the  answer. 
You  might  proceed.  If  there  is  some  objectionable 
feature  to  the  answer,  counsel  may  interject  an  ob- 
jection. 

A    It  is  very  possible  that  I  have  seen  Mr.  Fisher 
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at  other  meetings,  but  during  that  time,  there  was 
such  high  security  measures  taken  in  the  Party  and 
only  three  people  were  supposed  to  meet  at  a  time, 
and  it  made  it  very  difficult  for  quite  a  number  of 
people  to  get  together  anywhere  in  one  place,  so, 
without  being  definite  on  it,  I  don't  recall  at  the  mo- 
ment, to  be  definite,  of  seeing  Mr.  Fisher  after  that 
particular  meeting.  - 

Me.  Etter  :  I  move  that  all  that  be  stricken.  The 
statement  like  '  It  is  highly  possible  something  may 
have  occurred, '  in  a  trial  of  this  kind — 

Mr.  Harris  (Interposing) :  Could  I  ask  one  more 
question  before  your  Honor  rules  ? 

Mr.  Etter  :  No,  it  is  highly  prejudicial  that  if  is 
highly  possible  that  something  may  have  occurred. 
It  is  speculating  and  guessing. 

Mr.  Harris  :  I  have  asked  just  for — 

The  Court  (Interposing) :  Well,  he  stated  he  did 
not  actually  recall  seeing  him  since  and  he  wished 
to  qualify  it  by  some  explanation.  I  don't  think  it 
should  necessarily  be  stricken. 

Mr.  Etter  :  He  said  it  was  highly  possible.  I  sub- 
mit that  there  is  highly  prejudicial,  a  statement  of 
that  kind  in  this  case.  It  doesn't  constitute  direct 
testimony,  that  it  is  highly  i3ossible  a  man  did  some- 
thing. 

The  Witness  :  Your  Honor — 

The  Court  (Interposing)  :  The  conclusion  of 
'highly  possible'  I  think  might  be — the  word  'high- 
ly' I  think  might  be  stricken.  I  think  the  word  'pos- 
sible '  might  remain.  The  Court  will  strike  that,  be- 
cause it  is  the  conclusion  or  type  of  description  of 
'possible'  that  I  think  is  improper,  but  I  would  only 
strike  that  portion  of  his  answer,  that  word 
'highly.' 
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By  Mr.  Harris  : 

Q   Do  you  want  to  explain  something  further  in 
that  answer  ? 
A   Yes,  may  I? 

Q  I  am  going  to  ask,  if  there  is  further  explana- 
tion, will  you  give  it,  please  ? 

A  Yes.  Why  I  said — answered  it  like  I  did  is 
because  there  is  another  meeting  since  then. 

The  reason  I  said  'possible'  is  that  there  was  a 
District  Committee  meeting  since  then  which  was  a 
Convention,  and  I  am  not  too  sure  whether  I  saw 
Mr.  Fisher  or  not.  It  is  possible  that  I  did  see  him 
there.  I  am  not  sure. 

Mr.  Etter:  I  object.  That  isn't  responsive  to 
any  question.  That  is  not  a  further  explanation, 
and  I  think  it  should  be  stricken. 

The  Court:  The  question  is  whether  you  have 
seen  him  subsequently,  and  the  witness  is  giving  his 
best  recollection,  and  it  is  a  question  for  the  jury  to 
determine  what  the  weight  of  that  answer  is,  and 
the  Court  will  deny  any  motion  to  strike." 

Thus,  the  mtness  Harper  was  allowed  to  speculate 
before  the  jury  and  to  have  such  speculation  considered 
by  the  jury  with  reference  to  the  main  facts  in  issue, 
namely,  whether  or  not  appellant  attended  meetings 
which  were  limited  in  attendance  to  members  of  the 
Communist  Party  after  he  had  signed  the  Taft-Hartley 
non-Connnunist  affidavit  the  first  time. 

The  general  rule  with  respect  to  such  type  of  testi- 
mony is  that  knowledge  need  not  be  positive  or  abso- 
lute and  a  belief  or  impression  based  upon  observation 
that  signifies  the  degree  of  positiveness  or  a  witness  is 
admissible.  On  the  other  hand,  as  stated  by  Wigmore, 
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"What  the  courts  repudiate  then  is  a  mere  guess,- -the 
-.exercise  of  the  imagination,  a  system,  a  conjecture,  of- 
fered in  place  of  the  results  of  actual  personal  observa- 
tion; it  is  from  this  point  of  view  only  that  a  "belief " 
or  "opinion"  or  "impression"  is  not  to  be  received. 

In  connection  with  this  statement  of  the  rule  observe 
the  testimony  quoted  above  in  which  the  witness  states, 
"Actually,  I  don't  remember."  The  witness  asks  as  a 
further  answer  to  the  statement  that  he  did  not  remem- 
ber, "May  I  explain?"  Counsel  for  defendant  then  ob- 
jected on  the  ground  that  the  question  had  been  an- 
swered without  any  explanation,  the  court  overruled  the 
objection,  and  the  witness  then  made  the  highly  objec- 
tionable statement  referred  to  that  it  is  "very  possible 
that  I  have  seen  Mr.  Fisher  at  other  meetings,"  under 
the  guise  of  an  explanation  that  he  did  not  remember. 

Point  III 

THE  TRIAL  COURT  EXCLUDED  RELEVANT 
EVIDENCE  OFFERED  BY  APPELLANT 

A.  Exclusion  of  Proof  of  Receipts  for  Money  Received 
from  F.B.I,  by  Witnesses  Harley  Mores  and  Mazie 
Mores. 

On  direct  examination  the  Government  asked  the 
witness  Harley  Mores  "From  1942  to  1953,  what  in 
your  best  estimate,  would  be  the  total  amount  of  money 
that  you  received?"  The  Witness:  "Well,  I  estimated 
that  once  before  at  ten  thousand  dollars.  I  don't  know 
whether  that  was  close  or  not"  (R.  144). 

In  the  face  of  the  witness's  statement  that  he  did  not 
know  the  amount  of  money,  the  witness  was  asked  on 
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cro§s  examination  if  he  had  had  occasion  to  check  the 
amount  of  money  received  from  1942  to  1953  from  the 
Federal  Bureau  of  Investigation,  the  witness  stated 
that  he  did  not  have  any  way  that  he  could  check  that, 
whereupon  appellant's  attorneys  demanded  that  the 
information  be  produced  in  court  and  submitted  (R. 
326). 

The  witness  had  previously  testified  that  he  was  com- 
pensated only  for  expenses ;  that  is,  the  money  that  he 
was  "actually  out"  (R.  244  and  R.  246).  He  also  testi- 
fied that  each  time  he  received  money  the  Agent  had  a 
receipt  that  the  witness,  Mores,  signed,  showing  the 
amount  of  money  received.  He  stated  that  "When  the 
Agent  came  with  the  money  he  came  out  with  a  receipt 
and  the  amount  of  money  was  already  written  there" 
(R.  248). 

In  this  connection  he  denied  that  any  phone  calls 
were  made  to  the  Federal  Bureau  of  Investigation 
Agent  (R.  249).  Although  the  witness  admitted  that 
he  had  figured  up  the  amount  of  money  prior  to  the 
Smith  Act  trial  in  May  (R.  252)  he  also  admitted  that 
when  counsel  asked  him  at  the  Smith  Act  trial  what 
the  amount  of  money  was  that  he  couldn't  give  an  an- 
swer on  the  amount  (R.  253).  Further,  on  cross  exami- 
nation, although  the  witness  had  previously  testified 
on  direct,  as  quoted  above,  that  he  didn't  know  whether 
ten  thousand  dollars  "was  close  or  not,"  he  admitted 
on  cross  examination  that  ten  thousand  dollars  was 
close  (R.  257)  and  later  on  he  had  qualifiedly  admitted 
that  "that  was  about  the  amount  I  was  paid." 

It  was  in  the  face  of  such  contradictory  testimony 
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.that  counsel  for  appellant  demanded  the  actual  re- 
ceipts. The  matter  was  argued  before  the  court  (R. 
329-341).  The  court's  ruling  was  based  on  the  conten- 
tion that  the,  receipts  which  had  been  signed  by  the 
.witness  were  confidential  documents  (R.  333). and  coun- 
sel for  appellant  demanded  at  least  an  inspection  of  the 
documents  to  determine  "the  method,  mode  and  extent 
of  payment"  (R.  333-334). 

;  The  final  ruling  of  the  court  was  that  the  Govern- 
ment might  supply  a  certification  as  to  the  total  amount 
paid  to  the  witness,  Harley  Mores,  and  that  it  was  "not 
sufficient  reason"'  to  justify  the  court  to  require  the 
Grovernment  to  disclose  these  records  of  the  F.B.I.,  they 
being  under  the  order  of  the  Attorney  General  declar- 
ing them,  and  the  statute  declaring  them,  would  be 
confidential  documents. 

Counsel  for  a^Dpellant  made  additional  objections 
and  excepted  to  the  rule  (R.  369-371).  The  Government 
did  produce  a  court  certification  showing  sums  of 
money  received  by  the  witness,  Harley  Mores,  and  to- 
taling more  than  ten  thousand  dollars  (X.  105  and  R. 
748).  The  exhibit  was  offered  into  evidence  by  the  de- 
fendant without  waiving  defendant's  objections  pre- 
viously made  to  the  failure  to  produce  the  actual  re- 
ceipts (748-749). 

The  certification  thus  offered  into  evidence  was 
merely  a  summary  of  the  amounts  received  and  did  not 
show  any  breakdown  into  actual  payments  made  so 
that  it  was  impossible  to  verify  the  authenticity  or  cor- 
rectness of  the  calculations,  and  although  defendant 
does  not  contend  that  the  figures  were  not  accurate  as 
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far  as  they  went  it  is  almost  <3ertain  that  the  actual  re- 
ceipts would  have  proven  conclusively  that  the  witness, 
Harley  Mores,  was  not  paid  on  the  basis  of  expenses  but 
was  paid  actual  sums  of  money  for  his  testimony  and 
that  the  amount  of  his  compensation  actually  depended 
upon  the  type  of  disclosures  and  the  testimony  that  he 
was  willing  to  give. 

It  is  submitted  that  there  was  no  possible  justifica- 
tion for  refusing  admission  of  receipts  under  the  guise 
that  such  receipts  were  confidential,  since  it  is  sub- 
mitted the  receipts  would  have  impaired  the  credulity 
of  the  witness's  testimony  and  would  have  been  of  the 
highest  relevance  with  respect  to  the  bias  and  interest  of 
the  witness  since  that  witness  undoubtedly  was  within 
the  rule  requiring  cautionary  instructions  to  the  jury 
when  the  amount  paid  to  such  witness,  or  the  extent  of 
his  pay,  depends  on  the  extent  of  his  emplo}Tnent,  and 
the  extent  of  his  employment  depends  on  the  discover- 
ies he  is  able  to  make. 

As  we  have  shown  in  the  cases  cited,  under  Point  4 
(infra)  with  respect  to  such  a  cautionary  instruction 
the  matter  of  compensation  was  of  the  greatest  impor- 
tance and  the  refusal  to  submit  the  receipts  was  preju- 
dicial error. 

The  admissibility  of  all  the  facts  and  circumstances 
connected  with  the  compensation  of  a  witness  has  been 
universally  recognized.  With  respect  to  showing  the 
bias  of  a  witness  it  is  stated  in  Wigmore  than  such  facts 
"may  be  offered  either  by  extrinsic  testimony  or  by 
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cross-examination,  without  discrimination  against  the 
former"  (III  Wigmore  on  Evidence,  Sec.  948,  p.  498). 

In  Section  949  of  Wigmore  {supra)  in  discussing 
*'the  range  of  external  circumstances"  from  which  bias 
may  be  inferred  it  is  stated  that  "the  relation  of  em- 
ployment present  or  past  is  usually  relevant, ' '  and  this 
is  reiterated  in  Section  969  wherein  it  is  stated  that: 
"The  circumstances  which  give  to  a  witness  an  interest 
in  the  event  of  the  cause  and  may  therefore  be  sugges- 
tive of  testimonial  doubt  or  detraction  have  usually  a 
significance  so  apparent  that  it  is  either  idle  to  dispute 
or  useless  to  maintain  their  admissibility." 

B.  The  Exclusion  of  the  Testimony  of  Richard  Harris 
to  show  prior  Inconsistent  Statements  of  the  Witness 
Harper. 

As  was  pointed  out  in  Point  II,  the  Government  did 
not  intend  to  call  the  witness  Harper  for  the  purpose 
of  proving  any  material  part  of  the  indictment  but  as 
an  expert  witness  of  the  Communist  Party  (R.  385- 
386).  Although  the  court  ruled  out  the  testimony  of 
Harper  as  an  expert  witness  he  nevertheless  permitted 
the  witness  Harper  to  testify  to  many  irrelevant,  imma- 
terial and  prejudicial  matters  (See  Point  II,  supra). 

At  the  commencement  of  the  defendant's  case  the 
court  was  informed  of  the  intention  to  call  the  Assist- 
ant United  States  Attorney  Richard  Harris  as  a  wit- 
ness to  testify  that  based  upon  his  conversation  with 
the  Government's  witnesses  he  knew  that  Harley  Mores 
was  the  only  witness  "showing  Mr.  Fisher's  implica- 
tion in  this  case. ' ' 
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The  testimony  of  Mr.  Harris  was  further  offered  to 
"impeach"  the  testimony  of  the  witness  Harper  with 
respect  to  his  knowledge  of  tlie  defendant  and  particu- 
larly with  respect  to  his  testimony  about  having  in- 
formed the  Government  of  all  his  knowledge  some  two 
weeks  before,  "and  then  only  again  immediately  prior 
to  the  case,  which  he  described  to  the  jury,  .  .  .  ."  (R. 
697-698). 

It  is  submitted  that  this  is  particularly  important 
to  the  defendant  in  that  the  witness  Harper,  after  his 
testimony  as  an  expert  witness  had  been  excluded,  was 
allowed  to  speculate  and  to  state  "It  is  very  possible 
that  I  have  seen  Mr.  Fisher  at  other  meetings, ' '  when, 
as  defendant  offered  to  prove  that  same  witness  had 
informed  the  Assistant  District  Attorney  immediately 
prior  to  trial  that  he  could  not  implicate  the  defendant, 
Fisher,  directly.  The  testimony  is  further  significant 
in  view  of  the  fact  that  Mazie  Mores  was  called  as  a 
witness  to  implicate  the  defendant  and  to  show  that  the 
Assistant  District  Attorney  had  been  informed  that 
she  could  not  implicate  the  defendant. 

Although  it  is  true  the  witness  Harper  and  the  wit- 
ness Mazie  Mores 's  testimony  was  very  vague  and  did 
not  directly  implicate  the  defendant,  in  fact  as  has  been 
shown  their  actual  knowledge  was  such  that  the  Gov- 
ernment did  not  intend  to  call  them  as  witnesses,  never- 
theless their  testimony  did  create  a  prejudice  which 
could  have  been  partially  corrected  by  the  relevant  tes- 
timony of  the  Assistant  District  Attorney  showing  such 
prior  inconsistent  statements. 
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G.  Tke  Trial  Court  Erred  in  Excluding  Proof  of  Har*- 
per's  Prior  False  Identifications  under  Oath  in  a  Case 
Involving  Communist  Party  Membership. 

During  a  cross  examination  of  the  witness  Harper, 
the  witness  admitted  that  he  testified  under  oath  before 
a  Justice  Department  Security  Board  on  October  20, 
1954.  The  witness  was  then  asked : 

"Q  And  you  there  identified,  or,  rather,  that 
was  a  hearing  involving  a  Federal  employee,  was  it 
not? 

A    That  is  right, 

Q   And  you  had  reported  that  you  knew  this  em- 
ployee to  be  a  member  of  the  Communist  Party, 
and  to  have  attended  meetings  ? 
A   No,  I  didn't.  | 

Mr.  Haeeis:  Just  a  moment.  I  will  object.  I  don't 
see  the  materiality,  Your  Honor,  in  this  case. 

The  Court  :  I  am  inclined  to  sustain  the  objec- 
tion unless  there  is  some  further  showing." 

By  the  fact  that  the  court  sustained  the  objection  it 
appeared  that  defendant's  counsel  was  precluded  vnth 
reference  to  that  entire  line  of  testimony  whereupon 
defendant's  counsel  made  an  offer  of  proof  proposing 
to  show  that  the  said  hearing  and  while  testifying  under 
oath  concerning  a  particular  Federal  employee  whom 
he  had  seen  twice  in  the  same  year  prior  to  the  hear-  j 
ing,  and  while  under  oath  for  the  purpose  of  identify- 
ing him  had,  on  two  successive  occasions,  identified  the 
wrong  man  as  being  the  one  he  claimed  to  be  a  Com- 
munist Party  member.  The  court  indicated  that  there 
was  no  foundation  for  such  questions.  This  was  agreed 
to  by  counsel  for  defendant,  saying  that  he  wanted  to 
lay  the  proper  foundation  but  that  this  had  been  ob- 
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jected  to  (R.  465-6-7).  The  purpose  of  the  questioning 
was  explained  to  the  court  as  showing  the  witness's 
powers  of  observation  and  identification  and,  secondly, 
for  purpose  of  impeachment. 

As  counsel  pointed  out,  there  is  a  specific  implication 
from  the  testimony  of  the  witness  that,  he  being  a  mem- 
ber of  the  Comnmnist  Party  over  a  long  period  of  time, 
and  having  attended  more  than  a  thousand  closed  Com- 
munist Party  meetings  at  which  nobody  but  Commu- 
nists were  present,  he  leaves  the  definite  impression 
with  the  jury  that  because  of  his  vast  acquaintance  and 
close  intimate  association  with  the  functionaries  and 
members  of  the  Comnuiiiist  Party  that  when  he  refers 
to  somebody  as  having  been  at  a  meeting  and  having 
been  a  Conununist  that  he  knows  whereof  he  speaks. 

In  order  to  rebutt  this  impression  and  the  testimony 
in  the  instant  case  it  was  certainly  proper  to  show  that 
in  a  similar  case  involving  the  identification  of  a  per- 
son as  a  member  of  the  Communist  Party  that  the  wit- 
ness Harper  had  "not  only  a  faulty  memory,  but  a 
false  memory"  (See  R.  477-484). 

Counsel  for  the  defendant  also  pointed  out  that  the 
prior  false  testimony  of  the  witness  would  go  to  shoW 
his  motive  in  testifying  in  the  instant  case  and  cer- 
tainly if  the  witness,  who  was  a  paid  witness,  testified 
falsely  on  three  prior  occasions  that  this  would  go  to 
show  a  false  and  bad  motive  if  not  considered  merely 
poor  recollection. 

After  argument  of  counsel  the  court  permitted  de- 
fendant to  again  submit  a  question  relating  to  the  sub- 
ject matter  to  the  witness,  sustained  an  objection  to  the 
question  (R.  514-515)  and  permitted  an  offer  of  proof 
(R.  517-522). 
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Point  IV 

THE  JURY  WAS  ERRONEOUSLY  INSTRUCTED 

A.   The  Perjury  Rule  Should  Have  Been  Recognized  and 
Applied  by  the  Court  in  Its  Instructions. 

The  court,  when  it  instructed  the  jury  with  respect 
to  the  quantum  of  proof  required  in  this  case,  stated  as 
follows : 

"Now,  there  are  two  cases  of  evidence — direct  or 
positive,  on  the  one  hand,  and  circumstantial  on 
the  other. 

' '  Direct  or  positive  testimony  is  that  which  a  per- 
son observes  or  sees,  or  which  is  susceptible  of  dem- 
onstration by  the  senses. 

"Circumstantial  evidence  is  proof  of  such  facts 
and  circumstances  concerning  the  conduct  of  the 
parties  which  conclude  or  lead  to  a  certain  inevit- 
able conclusion.  Circumstantial  evidence  is  legal 
and  competent  as  a  means  of  proving  guilt  in  a 
criminal  case,  but  the  circumstances  must  be  con- 
sistent with  each  other,  consistent  with  the  guilt  of 
the  party  charged,  inconsistent  with  his  innocence, 
and  inconsistent  with  every  other  reasonable  hy- 
pothesis except  that  of  guilt,  and  when  circumstan- 
tial evidence  is  of  such  character  circumstantial 
evidence  alone,  without  any  direct  testimony  at  all, 
is  sufficient  to  convict.  You  will  review  all  of  the 
circumstances  in  the  light  of  this  instruction."  (R.  ■ 
843-844)  I 

Appellant  excepted  to  this  instruction  (R.  863-864) 
and  requested  the  following  instructions  from  the 
court  : 

"A.  The  Government  must  establish  the  alleged 
falsity  of  the  statements  made  by  the  defendant  by 
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the  testimony  of  two  independent  witnesses  or  by 
one  witness  and  corroborating  circumstances.  Un- 
less this  has  been  done  with  respect  to  each  count, 
you  must  find  the  defendant  not  guilty  with  respect 
to  that  count." 

''B.  You  cannot  find  the  defendant  guilty  if  the 
proof  of  falsity  of  the  affidavit  is  merely  circum- 
stantial." 

"C.  If  the  falsity  of  any  statement  is  supported 
by  the  testimony  of  only  one  witness  with  evidence 
of  corroborating  circumstances,  you  must  find  the 
defendant  not  guilty  unless  the  corroboration  is  by 
proof  of  independent  and  material  facts  and  cir- 
cumstances tending  directly  to  corroborate  the  tes- 
timony of  the  witness  for  the  prosecution ;  and  such 
proof  must  be  of  a  strong  character  and  not  merely 
corroboration  in  slight  particulars.  Furthermore, 
the  testimony  of  the  prosecution's  witness  must,  or 
you  cannot  find  the  defendant  guilty,  contradict  in 
positive  terms  the  statement  of  the  defendant. 

"As  I  have  instructed  you  the  plaintiff,  govern- 
ment^ must  establish  the  falsity  of  the  statements 
alleged  to  have  been  made  by  the  defendant  under 
oath  by  the  testimony  of  two  independent  witnesses 
or  by  the  testimony  of  one  witness  and  corroborat- 
ing circumstances.  Unless  that  has  been  done,  you 
must  find  the  defendant  not  guilty. 

"Two  elements  must  enter  into  a  determination 
by  you  that  the  corroborative  evidence  is  sufficient 
or  actually  exists.  The  first  element  is  that  the  evi- 
dence, if  true,  substantiates  the  testimony  of  a 
single  witness  who  has  sworn  to  the  falsity  of  the 
alleged  false,  fictitious  or  fraudulent  statement. 
The  second  element  is  that  the  corroborative  evi- 
denced is  trustworthy." 
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The  perjury  rules  should  have  been  applied. 

Unique  rules  of  evidence  apply  in  perjury  eases.  The 
falsity  of  the  statement  must  be  proved  by  direct  evi- 
dence,  and  circumstantial  evidence  alone  cannot  sup- 
port the  conviction.  The  direct  evidence  must  be  the 
testimony  of  two  witnesses  or  of  one  witness  supported 
by  strong  corroborating  evidence.  If  the  evidence  is  not 
of  such  a  character,  the  trial  judge  must  not  permit  the 
case  to  go  to  the  jury ;  and  in  any  event  the  jury  must  be 
instructed  that  these  rules  must  be  satisfied.  United 
States  V.  Wood,  14  Pet.  (39  U.S.)  430,  441;  Hammer  v. 
United  States,  271  U.S.  620;  Weiler  v.  United  States, 
323  U.S.  606;  United  States  v.  Otto,  54  F.2d  277,  279 
(2d  Cir.) ;  Clayton  v.  United  States,  284  Fed.  537,  539 
(4th  Cir.) ;  Radomsky  v.  United  States,  180  F.2d  781, 
782  (9th  Cir.) ;  Phair  v.  United  States,  60  F.2d  953  (3d 
Cir.)  ;  United  States  v.  Palese,  133  F.2d  600,  602  (3d 
Cir.)  ;  Allen  v.  United  States,  194  Fed.  664  (4th  Cir.)  ; 
falsity  of  the  statement  must  be  proved  by  direct  evi- 
McWhorter  v.  United  States,  193  F.2d  982  (5th  Cir.) ; 
United  States  v.  Goldstein,  168  F.2d  666  (2d  Cir.)  ; 
United  States  v.  Remington,  191  F.2d  246,  249  (2d  Cir.) 
cert.  den.  343  U.S.  907;  United  States  v.  Neff,  212  F.2d 
297,306-308  (3d  Cir.). 

In  the  present  case,  the  trial  court  refused  to  give  the 
standard  perjury  instructions,  requested  by  appellant. 

Although  this  case  was  not  brought  under  the  perjury 
statute,  the  issue  which  had  to  be  proved,  and  which  the 
government  sought  to  prove,  was  that  the  appellant  had 
sworn  falsely  under  oath  when  he  executed  the  (9)  (h) 
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affidavit.  TMs  alleged  false  swearing  was  perjury.  18 
U.S.C,.  sec.  1621. 

The  question  then  is  whether  the  perjury  rules  of  evi- 
dence apply  only  in  a  prosecution  under  the  perjury 
statute  or  whether  they  also  apply  in  other  criminal 
cases  in  which  the  issue  is  whether  perjury  was  commit- 
ted. On  principle  and  under  the  authorities  the  ques- 
tion must  be  answered  in  the  affirmative. 

The  special  rules  relating  to  the  proof  of  perjury  had 
their  origin  in  the  ecclesiastical  courts.  7  Wigmore  on 
Evidence  (3d  ed.  1940)  sec.  2032 ;  United  States  v.  Rob- 
inson, 259  Fed.  685,  694  (S.D.,  N.Y.).  Unquestionably 
they  reflect  the  special  religious  or  supernatural  signifi- 
cance which  has  attached  since  primitive  times  to  the 
ceremony  of  oath-taking  and  to  the  importance  of  keep- 
ing an  oath.^  Accordingly,  the  doctrine  evolved  that 
any  man's  oath  is  as  good  as  another's,  and  perjury  can- 
not be  proved  by  oath  against  oath.  Wigmore,  loc.  cit. 

The  perjury  rule  has  survived  into  modern  times  be- 
cause experience  has  demonstrated  that  it  conforms  to 
the  needs  of  modern  society.  It  is  a  necessary  protection 
against  spiteful  and  unfounded  prosecutions,  United 
States  V.  Nessanhaum,  205  F.2d  93,  95  (3d  Cir.),  and 
"implicit  in  its  evolution  and  continued  vitality  has 
been  the  fear  that  innocent  witnesses  might  be  unduly 
harassed  or  convicted  in  perjury  prosecutions  if  a  less 
stringent  rule  were  adopted."  Weiler  v.  United  States, 
323  U.S.  606,  609. 

^  Cf.,  the  Ninth  Commandment  and  Psalms  xxiv:  "Who 
shall  ascend  unto  the  Mountain  of  the  Lord  ?  And  who 
shall  stand  in  His  holy  place?  He  that  hath  clean 
hands,  and  a  pure  heart ;  Who  hath  not  taken  My  name 
in  vain,  And  hath  not  sworn  deceitfully." 
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-  In  the  present  case  the  issue  was  whether  appellant 
had  made  a  false  sworn  statement.  The  case  therefore  is 
within  the  historic  rationale  of  the  perjury  rule,  which 
was  based  on  the  special  quality  of  an  oath.  The  case  is 
likewise  within  the  modern  rationalization  since  the 
danger  of  harassment  or  conviction  of  the  innocent  on 
unreliable  testimony  is  the  same  as  if  the  case  had  been 
brought  under  the  perjury  statute.  This  fact  is  vividly 
demonstrated  by  the  quality  of  the  government's  wit- 
nesses— -professional  informers  in  the  pay  of  the  prose- 
cution whose  lack  of  respect  for  the  truth  and  penchant 
for  making  unfounded  accusations  are  shown  in  this 
record. 

As  to  precedents,  Hammer  v.  United  States,  271  U.S. 
260,  establishes  that  the  perjury  rules  of  evidence  ap- 
ply whenever  false  swearing  is  an  issue  in  the  case  and 
not  merely  in  perjury  prosecutions.  Hammer  held  that 
the  perjury  rules  governed  proof  of  the  false  statement 
in  prosecutions  for  subornation  of  perjury.*'  The  court 
stated  (at  629)  : 

"The  rule  that  the  uncorroborated  testimony  of 
one  witness  is  not  enough  to  establish  falsity  ap- 
plies in  subornation  as  well  as  in  perjury  cases. 
*  *  *  Falsity  is  as  essential  in  one  as  in  the  other. 
It  is  the  corpus  delicti  in  both." 

So  in  the  present  case,  the  falsity  of  the  sworn  state- 


'  Where  the  charge  is  soliciting  the  commission  of  per- 
jury, the  offense  is  complete  without  the  taking  of  an 
oath.  Since  the  theory  of  oath  against  oath  is  therefor 
not  involved,  it  has  been  held  that  the  perjury  rules 
do  not  apply.  Culwell  v.  United  States,  194  F.2d  808 
(5th  Cir.). 
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ment  wa$  ''as  essential"  as  in  a  perjury  prosecution, 
and  the  falsity  was  as  much  the  corpus  delicti. 

Other  cases  bear  out  the  principle  of  Hammer,  that  it 
is  not  the  form  of  the  action  which  calls  the  perjury 
rules  into  play,  but  whether  false  swearing  is  the  matter 
to  be  proved.  Thus  the  perjury  rules  must  be  applied 
even  in  civil  cases  where  the  issue  is  whether  a  person 
swore  falsely — the  typical  case  being  an  action  for  slan- 
der in  which  the  defendant  seeks  to  justify  as  true  his 
statement  that  the  plaintiff  committed  perjury.  Wood- 
heck  V.  Keller,  6  Cow.  (N.Y.)  118;  Clark  v.  Dibble,  16 
Wend.  (N.Y.)  601;  Spruil  v.  Cooper,  16  Ala.  791; 
Laughran  v.  Kelly,  8  Cush.  (62  Mass.)  199,  202;  Coul- 
ter V.  Stuart,  2  Yerg.  (Tenn.)  225.^  So  in  Woodbeck  v. 
Keller,  the  court  stated  (at  119-120)  : 

"  *  *  *  where,  in  an  action  of  slander,  a  defendant 
justifies  a  charge  of  perjury,  one  witness  is  not  suf- 
ficient to  prove  the  truth  of  the  charge,  and  sustain 
the  justification.  *  *  *  Upon  an  indictment,  the  rule 
is  well  established  and  undisputed  *  *  *  and  no 
ground  of  distinction  is  perceived,  between  the  two 
cases.  *  *  *  And  if,  in  (a  criminal  prosecution  for 
perjury)  the  oath  of  the  defendant  is  to  be  consid- 
ered equivalent  to  the  oath  of  a  witness,  why  should 
not  a  like  effect  be  given  to  it  in  a  civil  prosecu- 
tion?" 

Todorow  V.  United  States,  173  F.2d  439  (9th  Cir.), 
cert.  den.  337  U.S.  925,  is  not  to  the  contrary.  There  the 


^  But  through  the  direct-evidence,  two- witness  rule  ap- 
plies even  in  such  civil  cases,  the  one  seeking  to  prove 
the  falsity  need  not  meet  the  criminal  standard  of 
establishing  his  case  beyond  a  reasonable  doubt.  Spruil 
V.  Cooper,  supra. 
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court  stated  in  a  prosecution  under  the  false-statement 
act,  "There  is  no  sound  reason  for  invoking  the  perjury 
rule  here."  In  Todorow,  the  charge  was  that  the  de- 
fendants had  caused  one  Taylor  to  make  false  state- 
ments to  a  government  agency.  It  does  not  appear  that 
Taylor's  statements  were  under  oath.  Moreover,  the 
falsity  of  Taylor 's  statement  was  not  disputed,  and  the 
only  question  in  issue  was  whether  the  defendants  had 
induced  the  statements.  As  the  court  stated  (at  443-4)" : 
"We  are  not  called  upon  to  sustain  a  finding  that 
statements  were  false  on  the  sole  basis  of  'an  oath 
against  an  oath. '  It  was  not  disputed  that  Taylor 
made  false  representations  in  his  application," 

In  Todorow,  therefore,  the  court  was  merely  apply- 
ing the  familiar  rule  that  the  perjury  rules  apply  only 
to  proof  of  the  falsity  of  the  statement,  and  not  to  proof 
of  other  matters,  such  as  whether  the  statement  was  in 
fact  made  or  induced. 

B.   The  Court  Did  Not  Give  a  Precautionary  Instruction 
as  to  the  Testimony  of  Professional  Informers. 

The  court  instructed  the  jury  as  follows : 

"The  evidence  shows  that  certain  of  plaintiff's 
witnesses  were  in  times  past  engaged  by  the  govern- 
ment to  join  the  Communist  Party  and  make  re- 
ports to  the  Federal  Bureau  of  Investigation  of 
such  facts  as  they  learned  during  such  association ; 
also  that  they  were  paid  considerable  sums  of 
money  while  so  engaged.  In  weighing  the  testimony 
of  such  witnesses  in  this  case  you  should  scrutinize 
their  testimony  with  care  and  caution  and  after  so 
considering  their  testimony  give  it  just  such  weight 
as  you  believe  it  to  be  entitled  to  in  view  of  all  the 
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circumstances  of  the  case  as  disclosed  by  the  evi- 
dence. If  you  find  they  have  testified  truthfully 
such  testimony  is  as  good  as  the  truth  testified  to 
from  any  other  source."  (R.  845-846) 

The  appellant  excepted  to  the  court's  instruction  and 
stated  that  the  instruction  was  incomplete  and  not  suf- 
ficiently cautionary.  The  appellant's  instruction  No.  5 
(CTr.  23)  should  have  been  given. 

' '  The  testimony  of  the  witnesses  who  were  at  the 
time  of  their  testimony  in  the  employ  of  the  De- 
partment of  Justice  or  who  were  paid  directly  for 
their  testimony  in  this  case  must  be  examined  with 
greater  scrutiny  and  care  than  the  testimony  of  an 
ordinary  witness  for  the  purpose  of  determining 
whether  such  testimony  is  colored  in  such  a  way  as 
to  place  guilt  upon  a  defendant  in  furtherance  of 
the  witness 's  own  interest. ' ' 

Harper  and  Mores,  the  two  government  witnesses, 
were  Communists  and  they  were  paid  special  fees  as  in- 
formers. 

The  trial  court  refused  to  instruct  the  jury  that  the 
testimony  of  witnesses  who  were  in  the  employ  of  the 
Department  of  Justice  or  who  were  paid  directly  for 
their  testimony  "must  be  examined  with  greater  scru- 
tiny and  care  than  the  testimony  of  an  ordinary  wit- 
ness." 

It  is  elementary  that  the  testimony  of  the  hired  spy 
or  informer  should  be  received  and  employed  with  great 
caution.  "  (W)hen  the  amount  of  his  pay  depends  upon 
the  extent  of  his  employment,  and  the  extent  of  his  em- 
ployment depends  upon  the  discoveries  he  is  able  to 
make,  then  that  man  becomes  a  dangerous  instrument." 
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Sopwith  V.  Sopwith,  4  Sw.  &  Tr.  243,  247,  164  Eng. 
Repr.  1509.  See  also  2  May,  Constitutional  History  of 
England  (1863)  275-279.  Even  where  a  case  is  tried  to 
the  court  without  a  jury,  the  testimony  of  such  wit- 
nesses, "like  that  of  all  questionable  witnesses,  should 
not  only  be  most  carefully  scrutinized,  but  received  with 
great  caution  and  reserve."  Allen  v.  Allen,  52  App.  D.C. 
228,  231,  285  Fed.  962 ;  District  of  Columbia  v.  Clawans, 
300  U.S.  617,  630;  Moller  n.  Moller,  115  N.Y.  466,  22 
N.E.  169 ;  People  v.  Loris,  131  App.  Div.  127, 115  N.Y.S. 
236.  The  character  of  the  informers  in  this  case  and 
elsewhere  amply  justifies  this  skepticism.  See  Donner, 
The  Informer  (1954)  178  Nation  298. 

When  this  case  went  to  the  jury  appellant  was  en- 
titled of  right  to  have  the  requested  cautionary  instruc- 
tion given.  Fletcher  v.  United  States,  81  App.  D.C.  306, 
158  F.2d  321 ;  McGinniss  v.  United  States,  256  Fed.  621 
(2d  Cir.).  See  also  Kelly  v.  United  States,  90  App.  D.C. 
125,  194  F.2d  150;  Gassenheimer  v.  United  States,  26 
App.  D.C.  432.  Here,  as  in  Fletcher  and  McGinniss,  the 
entire  case  against  appellant  depended  upon  the  testi- 
mony of  professional  hired  informers.^  And  the  need 
for  a  cautionary  instruction  was  even  greater  here  than 
it  was  in  Fletcher  and  McGinniss.  Informer  testimony 
is,  of  course,  more  readily  falsified  than  factual  testi- 
money  since  it  is  less  susceptible  to  cross-examination 
and  rebuttal.  Moreover,  public  opinion  currently  tends 


^  Hence  the  case  is  unlike  United  States  v.  Dennis,  2  Cir. 
183  F.2d  201,  aff'd  341  U.S.  494,  and  Richardson  v. 
United  States,  208  F.2d  41,  cert.  den.  347  U.S.  1018, 
where  there  was  documentary  corroboration. 
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to  assign  to  the  political  informer  an  undeservedly  high 
veracity  count.^ 

C.   The  Court  Erred  in  Giving  the  Instructions  Relating  to 
"Membership"  and  "Affiliation." 

That  instruction  was  as  follows : 

"Now,  certain  of  the  terms  or  vrords  of  the  in- 
dictment and  statute  here  involved  I  will  now  de- 
fine or  explain  to  assist  you  in  relating  the  evidence 
to  the  law  of  this  case. 

"As  used  in  the  indictment  and  statute  the  words 
'member'  and  'affiliated,'  when  applied  to  the  Com- 
munist Party,  have  no  unusual  or  different  mean- 
ing apart  from  their  normal  or  common  usage. 

"Webster's  New  International  Dictionary  de- 
fines 'member'  as  follows: 

"  'One  of  the  persons  composing  a  society,  com- 
munity, or  party ;  an  individual  who  belongs  to  an 
association. ' 

"  'Affiliate'  is  defined  as  follows: 

"  'To  connect  or  associate  one's  self  with;  to 


Curiously  enough,  the  political  informant,  spy  or 
agent  provocateur  is  not  now  regarded  with  the  same 
opprobrium  as  his  brother  who  participates  in  other 
types  of  crime.  Public  opinion  being  what  it  is,  his 
credibility  is  at  a  premium.  His  veracity  count  exceeds 
that  of  his  more  orthodox  and  less  eccentric  fellows. 
He  maj"  admit  to  all  kinds  of  past  knavery  and  men- 
dacity but  the  greater  his  self -debasement  the  greater 
his  claim  to  belief.  That  he  now  acts  from  patriotic  mo- 
tives is  conclusively  presumed."  Donnelly,  Judicial 
Control  of  Informants,  Spies,  Stool  Pigeons,  and 
Agents  Provocateurs  (1951)  60  Yale  L.  J.  1091,  1126. 
See  also  Chafee,  Spies  into  Heroes,  174  Nation  618 
(1952) ;  Golat,  The  Informer:  His  Role  in  the  Break- 
down of  the  Government  (1954)  77  N.  J.L.  No.  37,  p.  1. 
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adopt,  hence  usually  to  bring  or  receive  into  close 
connection;  to  ally.'  "  (R.  853-854) 

The  appellant  excepted  to  the  court's  instruction  and 
to  the  failure  to  give  his  requested  instruction  No.  10, 
on  the  ground  that  the  instruction  given  was  and  is  now 
a  proper  definition  of  the  term  included  therein,  par- 
ticularly because  such  definition  as  the  court  included 
did  not  and  do  not  conform  to  the  meaning  intended  in 
the  Taft-Hartley  act,  as  shown  by  the  legislative  history 
of  the  act ;  and  on  the  further  ground  that  the  instruc- 
tion of  the  definition  given  by  the  court  was  so  vague 
and  indefinite  as  to  furnish  the  jury  with  no  ascertain- 
able standards  of  guilt. 

The  appellant 's  requested  instruction  was  as  follows : 

"With  respect  to  Counts  I,  III,  and  V  it  is  nec- 
essary that  I  instruct  you  in  the  meaning  of  the 
phrase  'member  of  the  Communist  Party.' 

"A.  Membership  in  the  Communist  Party  is  a 
formal  relation  between  an  individual  and  the  Com- 
munist Party  which  is  defined  by  the  rules  and 
regulations  of  the  Party. 

"B.  Not  every  relationship  between  an  individ- 
ual and  an  organization  constitutes  membership. 
An  individual  may  be  sympathetic  or  agree  with 
all  or  part  of  the  program  of  an  organization  and 
co-operate  actively  with  it  and  still  not  be  a  mem- 
ber. 

"C.  In  the  present  case  you  have  had  introduced 
in  evidence  the  constitution  of  the  Communist 
Party.  In  order  for  you  to  find  that  the  defendant 
was  a  member  of  the  Communist  Party  on  June 
29,  1951,  as  alleged  in  Count  I  of  the  indictment 
you  must  find  beyond  a  reasonable  doubt  that,  as  of 
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that  date,  the  defendant  satisfied  the  requirements 
• :    of  membership  as  set  forth  in  the  Constitution  of 
the  Communist  Party. 

"D.  In^that  connection  I  instruct  you  that  the 
provisions  of  that  constitution  set  forth  as  condi- 
tions of  membership  that  a  member  is  one  who  '  ac- 
cepts the  aims,  principles,  and  xerogram  of  the 
Party,  as  determined  by  the  constitutions  and  con- 
ventions, who  holds  membership  in  and  attends 
club  meetings,  who  is  active  on  behalf  of  the  Party, 
who  reads  the  Party  press  and  literature  and  pays 
dues  regularly. ' 

"E.  In  order  to  find  that  the  defendant  is  guilty 
of  the  charge  in  Count  I,  you  must  find  that  the 
conditions  of  membership  as  set  forth  in  the  Con- 
stitution were  true  on  June  29,  1951,  and  that  on 
that  date  the  defendant  believed  that  these  condi- 
tions obtained,  and  believed  that  he  formally  was  a 
member  of  the  Conununist  Party.  If  you  do  not 
find  beyond  a  reasonable  doubt  that  the  defendant 
regularly  paid  dues,  attended  meetings,  and  accept- 
ed the  program  of  the  Communist  Party  on  June 
29,  1951,  or  if  you  do  not  find  beyond  a  reasonable 
doubt  that  the  defendant  considered  himself  to  be 
a  member  of  the  Communist  Party  at  the  time  he 
signed  the  affidavit,  then  it  is  your  duty  to  acquit  as 
to  said  Count  I. 

"F.  The  same  rules  apply  in  determining  the 
guilt  or  innocence  of  the  defendant  with  respect  to 
Counts  III  and  V  of  the  indictment  with  respect  to 
membership  in  the  Communist  Party."  (Tr.  23) 

Membership  in  an  organization  which  has  formalized 
requirements  for  membership  is  determined  by  the  pre- 
scribed requirements.  That  was  the  exclusive  test  em- 
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ployed  in  United  States  v.  Reimer,  79  F.2d  315  (2d 
Cir.),  in  determining  membership  in  the  Communist 
Party.  It  was  the  sole  test  employed  also  in  Kubilms  v. 
Eawes,  322  Mass.  638,  79  N.E.2d  5,  and  State  v.  Yrowell, 
9  N.J.L.  (4  Halst.)  390,  in  determining  church  member- 
ship, and  in  Traders'  Mutual  Life  Ins.  Co.  v.  Hum- 
phrey, 109  111.  App.  246,  in  determining  membership  in 
a  fraternal  order.  Moreover,  in  Kuilius  v.  Hawes, 
supra,  those  who  had  failed  to  comply  with  one  of  the 
formal  membership  requirements  specified  in  the 
church  by-laws  were  held  not  to  be  members  even  though 
it  was  found  that  the  requirement  had  been  ' '  commonly 
disregarded,"  in  the  absence  of  any  showing  that  it  had 
been  waived  as  to  the  persons  whose  membership  was  in 
question. 

The  fact  that  there  was  testimony  from  some  of  the  ' 
government 's  witnesses  that  it  was  not  always  necessary 
for  a  member  to  comply  with  some  of  the  provisions  of 
the  constitution  (payment  of  dues  and  attendance  at 
meetings)  does  not  affect  the  applicability  of  the  stated 
principle  to  this  case.  This  testimony  was  irrelevant  in 
the  absence  of  a  showing  that  some  such  special  ar- 
rangement had  been  made  between  appellant  and  the 
organization. 

The  test  that  membership  is  to  be  determined  by  the 
rules  of  the  organization  is  also  in  accordance  with  com- 
mon understanding.  And  since,  under  18  U.S.C.  §1001, 
"punishment  is  restricted  to  acts  done  with  knowledge 
that  they  contravene  the  statute"  and  "no  honest,  un- 
tainted interpretation  *  *  *  is  punishable,"  American 
Communications  Association  v.  Douds,  339  U.S.  382, 
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413,  appellant  was  entitled  to  have  the  jury  measure  the 
truth  or  falsity  of  his  affidavit  by  that  test.  Cf.,  United 
States  V.  Harriss,  347  U.S.  612,  620;  United  States  v. 
i?Mwe/7/,345U.S.41,47. 

In  refusing  to  incorporate  this  test  in  its  instructions, 
the  court  left  the  jury  free  to  speculate  as  to  the  mean- 
ing of  membership  and  to  test  the  truthfulness  of  ap- 
pellant's denial  of  membership  by  some  definition  not 
knov^n  to  appellant. 

Even  if  the  court  disagreed  with  the  ai3pellant  as  to 
what  the  proper  definition  of  membership  was,  it  was 
still  necessary  for  the  court  to  give  the  jury  some  defi- 
nition of  the  term.  However,  the  instruction  which  the 
court  gave  failed  to  define  the  term  at  all  and  was  vague 
and  misleading. 

As  defined  by  the  court,  the  term  is  not  definite 
enough  to  satisfy  the  requirements  of  specificity  ap- 
plied to  criminal  indictments.  Under  the  court's  in- 
structions "member"  became  as  elastic  and  uncertain  a 
concei3t  as  "sympathizer,"  United  States  v.  Lattimore, 

App.  D.C ,  No.  11849,  decided  July  8,  1954.  That 

which  will  not  suffice  to  apprise  defendant,  his  lawyers 
and  the  court  of  the  offense  charged  will  not  suffice  to 
support  a  verdict  of  guilty  on  the  charge. 

Moreover,  since  the  charge  here  is  that  appellant 
knowingly  made  a  false  statement  in  denying  member- 
ship, and  since  the  state  of  appellant's  mind  can  only 
be  shown  by  "outward  manifestations"  or  overt  acts 
{American  Communications  Association  v.  Douds,  339 
U.S.  382,  at  411),  the  jury  should  have  been  instructed 
as  to  those  overt  acts  if  any  which  they  had  to  find  in 
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order  to  infer  that  the  appellant  knew  that  he  waa  a 

member.  United  States  v.  Remington,  191  F.2d  246  (2d 
Cir.),  cert.  den.  343  U.S.  907. 

Having  caused  the  jury  at  large  to  search  for  the  in- 
tent of  the  appellant  and  of  the  Communist  Party  with 
respect  to  an  undefined  concept  of  membership,  the 
court  should  at  the  very  least  have  instructed  the  jury 
what  not  to  consider.  But  it  refused  to  charge  that  sym- 
pathy for  or  agreement  with  all  or  part  of  an  organiza- 
tion's program,  or  co-operation  with  the  organization, 
did  not  of  itself  constitute  membership. 

The  House  version  of  the  Taft-Hartley  Act  (H.R. 
3020,  80th  Cong.)  in  9f (6)  forbade  certification  of  a 
union  by  the  National  Labor  Relations  Board  if  one  or 
more  of  its  officers  was  a  member  of  the  Communist 
Party,  "or  by  reason  of  active  and  consistent  promo-j 
tion  or  support  of  the  policies,  teachings  and  doctrines' 
of  the  Communist  Party  can  reasonably  be  regarded  as 
being  a  member  of  or  affiliated  with  such  party."  The 
Senate  bill  (S.  1126,  80  Cong.)  did  not  contain  a  simi- 
lar provision,  but  during  debate  on  the  floor  SenatorJ 
McCarthy  proposed  an  amendment  to  permit  labor  un- 
ions to  seek  and  employers  to  grant  the  discharge  of 
union  member  expelled  from  the  union  because  of  hisj 
' '  actively  and  consistently  promoting  or  supporting  the| 
policies,  teachings,  and  doctrines  of  the   Communist 
Party."  93  Cong.  Rec.  4879-4880.  Senator  Tydings  ob-j 
jected  to  the  quoted  language  as  getting  into  a  "twilight! 
zone ' '  so  that  the  ' '  examination  might  turn  into  a  witchl 
hunt"  and  Senator  McCarthy  then  deleted  the  language! 
objected  to.  lUd.,  pp.  4881-4882.  The  McCarthy  amend- 
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ment  was  not  agreed  to  (ibid.,  p.  4884),  but  Senator  Mc- 
Glellan  proposed  an  amendment  to  the  Senate  bill  in- 
corporating the  language  of  the  House  bill,  and  this 
amendment,  after  deletion  of  the  word  "teachings," 
was  agreed  to.  Ibid.,  pp.  4894-4895.  The  conference  com- 
mittee, which  wrote  the  final  version  of  the  Act  as  it  now 
appears  in  §9h,  deleted  the  entire  clause  which  made 
promotion  and  support  of  Communist  Party  policies 
evidence  of  Party  membership  or  affiliation.  Ibid.,  6361, 
6364. 

Because  the  jury  was  given  no  comprehensible  defini- 
tion of  membership,  the  statute  as  applied  to  appellant 
violates  the  due  process  clause  of  the  Fifth  Amend- 
ment. Lanzetta  v.  New  Jersey,  306  U.S.  451;  Screws  v. 
United  States,  supra.  Because  the  jury  was  left  free  to 
find  an  essential  element  of  the  crime  on  evidence  of 
appellant's  beliefs,  associations  and  advocacy  which 
Congress  cannot  constitutionally  proscribe,  the  statute 
as  applied  also  violates  the  First  Amendment.  Winters 
v.NewYork,333ll.8.501. 

We  respectfully  direct  the  court's  attention  to  the 
argument  heretofore  made  under  the  first  point  in  this 
argument,  which  related  to  the  failure  of  the  indict- 
ment in  its  charge  of  "membership"  and  "affiliation." 

Point  V 
THE  COURT  ERRED  IN  DENYING  APPELLANT'S  MO- 
TION FOR  JUDGMENT  OF  ACQUITTAL,   OR,   IN 
THE  ALTERNATIVE,  FOR  A  NEW  TRIAL 
A.  The  Verdict  Was  Not  Supported  by  the  Evidence  Even 
Under  Minimum  Standards  of  Proof 

In  reviewing  a  denial  of  a  judgment  of  acquittal  the 
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general  rule  applicable  is  that  a  conviction  based  upon 
circumstantial  evidence  must  be  reversed  unless  the  evi- 
dence excludes  every  other  hypothesis  but  that  of  guilt, 
or  if  the  evidence  is  as  consistent  with  innocence  as  with 
guilt  (Cyclopedia  of  Federal  Procedure,  3d  Ed.,  Vol.  i 
11,  Sec.  47.152).  | 

The  issue  posed  by  the  indictment  ^vas  whether  the 
appellant  knowingly  filed  a  false  affidavit.  The  two  af- 1 
fidavits  in  question,  since  the  appellant  was  acquitted 
on  the  two  counts  which  concerned  the  affidavit  dated 
June  5, 1953,  were  executed  on  June  29,  1951,  and  July 
11,  1952.  The  question  under  review,  therefore,  is 
whether  the  evidence  supports  the  jury  finding  that  on 
June  29,  1951,  and  July  11,  1952,  the  appellant  was  a 
member  of,  or  affiliated  with,  the  Communist  Party. 

The  affidavit  was  in  the  present  tense. 

It  is  also  important  to  stress  that  there  was  no  effort 
made  to  prove  the  objective  falsity  of  the  affidavit  with 
respect  either  to  membership  in  the  Communist  Party 
or  affiliation  with  the  Communist  Party.  Although  such 
objective  falsity  has  been  held  to  be  the  crucial  fact  to 
be  proven  in  establishing  in  such  a  case  as  this  that  the 
accused  "swore  falsely." 

Sec.  9(h)  (29  U.S.C.A.  Sec.  159(h) ; 

American  Communication  Ass'n.  v.  Douds,  339 
U.S.  382,  94  L.ed.  925. 

See  also,  cases  construing  the  statute : 

United  States  v.  Jennison,  26  Fed.  Cas.  608 
(No.  15,  475)  ; 

United  States  v.  Moore,  26  Fed.  Cas.  1304  (No. 
15,  803)  ; 
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United  States  v.  BJwdes,  30  Fed.  431   (C.C. 
Mo.). 

Cases  holding  that  the  prosecution  has  the  burden  of 
proving  objective  falsity  from  which  to  infer  the  ac- 
cused's knowledge  and  intent : 

United  States  v.  Barra,  149  F.2d  489  (CA  2) ; 

Hills  v.  United  States,  97  F.2d  710  (CA  9)  • 

Swisher  v.  United  States,  109  F.2d  1000  (CA 
10). 

Cases  showing  the  practice  of  alleging  objective  fal- 
sity in  the  indictment  : 

United  States  v.  GUlUand,  312  U.S.  86,  85  L.ed. 
598; 

Swisher  v.  United  States,  109  F.2d  1000  (CA 

10); 
United  States  v.  White,  69  F.Supp.  562 ; 
United  States  v.  Hautau,  43  F.Supp.  507. 

Congress  has  persistently  distinguished  between  the 
crime  of  perjury  (wherein  the  offense  consists  of  the 
contradiction  between  the  accused's  oath  and  his  belief, 
see  United  States  v.  Remington,  191  F.2d  246  (CA  2)) 
and  the  crime  of  filing  or  presenting  false  claims  or 
writings  such  as  here.  The  preservation  of  this  distinc- 
tion, apparent  on  the  face  of  the  statute  in  the  1948  re- 
codification, against  the  background  of  the  case  law, 
manifests  a  plain  Congressional  intent  to  define  in  the 
false  statement  section  a  crime  based  on  objective  fal- 
sity of  the  writing  or  document. 

18  U.S.C.A.  Sec.  1621— perjury :  "...  any  ma- 
terial matter  which  he  does  not  believe  to  be 
true  ..." 
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18  U.S.C.A.  Sec.  1001— false  statement:  "... 
any  false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or  fraud- 
ulent statement  or  entry  . . .  '^ 

Given  the  "harshness  and  rigor"  of  this  statute,  the 
court  is  bound  to  construe  it  so  that  it  "will  be  strictly 
confined  within,  the  fair  meaning  of  its  terms." 

United   States   v.   Moore,    185    F.2d   92,    95 

(CA  5)  ; 

Hills  V.  United  States,  97  F.2d  710  (CA  9)  ; 
United  States  v.  White,  69  F.Supp.  562 ; 
United  States  v.  Rhodes,  30  Fed.  431. 

With  respect  to  the  fact  in  issue  in  this  case  the  court] 
is  respectfully  directed  to  the  argument  of  counsel  on 
motion  for  a  direct  verdict  of  not  guilty  (R.  662-681). 

In  this  argument  appellant  pointed  out  that  member- 
ship in  an  organization  was  a  matter  of  meeting  formal 
requirements  of  membership,  citing  United  States  v. 
Reimer,  79  F.2d  315. 

Kuhilius  V.  Hawes  Unitarian  Congregational 
Church,  322  Mass.  638,  79  N.E.2d  5. 

In  the  case  at  issue  there  is  no  description  whatsoever 
of  what  is  meant  by  the  Communist  Party  although 
from  the  context  of  the  affidavit  and  the  necessary  pur- 
pose of  the  affidavit  the  reference  to  the  Communist! 
Party  referred  to  a  particular  organization  which  had] 
been  held  to  be  inclined  to  foment  strikes  or  to  advocate! 
the  overthrow  of  the  government  by  force  and  violence. 

The  testimony  of  Harley  Mores:  Although  the  crux 
of  the  Government 's  case  was  the  proof  of  membership! 
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in  the  particular  organization  proscribed  by  the  stat- 
ute on  given  dates,  namely,  June  9,  1951,  and  July  11, 
1952,  the  testimony  of  the  only  witness  bearing  on  that 
issue  at  all,  Harley  Mores,  was  so  completely  vague 
and  indefinite  on  the  material  points  in  issue  as  to  con- 
stitute no  evidence  at  all,  or  at  the  very  least  certainly 
was  so  vague  as  to  prevent  a  proper  defense.  Excerpts 
from  this  witness's  testimony  are  set  forth  in  the  Ap- 
pendix to  prove  this  fact  (Appendix,  pp.  93-102). 

In  a  case  wherein  the  time  the  events  occurred  was  of 
the  essence,  and  in  which  the  stating  of  the  time  the 
events  occurred  was  essential  to  a  defense,  the  witness 
Mores  was  completely  unable  to  state  such  dates  and 
consequently  varied  his  testimony  as  to  when  events  oc- 
curred from  a  year  to  seven  years  (R.  101,  Appendix 
93). 

Upon  the  point  in  issue  the  witness,  Harley  Mores, 
was  asked  whether  or  not  the  defendant  was  a  member 
of  the  Communist  Party  and  how  he  arrived  at  that 
conclusion.  His  answer  to  this  was  as  follows : 

"Well,  at  first  I  saw  him  at  Communist  Party 
meetings,  and  other  members  introduced  me  to  him, 
and  I  became  acquainted  with  him,  but  at  the  first 
few  meetings,  I  don't  get  their  names  too  quickly. 
If  they  introduce  me  to  four  or  five  or  six  of  them, 
I  wouldn't  know  the  names  the  next  day.  I  have  to 
meet  them  several  times  to  learn  their  names,  and 
so  I  didn't  learn  his  name  right  away,  but  I  soon 
got  acquainted  with  him."  (R.  102-103) 

The  gist  of  the  witness's  testimony  was  solely  based 
upon  a  conclusion  that  appellant  was  at  Communist 
Party  meetings  and  the  contention  that  appellant  was  a 
member  of  the  Communist  Party  was  an  inference 
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based  upon  the  further  inference  that  the  alleged  Com- 
munist Party  meeting  was  one  at  which  only  members 
of  the  Communist  Party  attended,  and  thereby  clearly 
assuming  the  jDoint  at  issue.  The  only  reference  to  any 
other  evidence  indicating  membership  in  the  Conamu- 
nist  Party  concerned  the  payment  of  dues  and  the  .wit- 
ness's testimony  in  that  regard  referred  to  the  year 
1950  (R.  110).  There  was  no  further  identification  of 
the  time,  place,  or  circumstance  of  such  alleged  inci- 
dent. 

The  only  meetings,  testified  to  by  the  witness  Harley 
Mores,  which  were  in  the  period  of  the  indictment  were 
the  meeting  on  December  26,  1952,  at  which  time  the 
witness  contended  that  he  was  receiving  government  ex- 
hibits 7  and  8  from  the  defendant  and  a  meeting  on 
January  17, 1953,  at  which  time  the  witness  alleged  that 
he  received  government  exhibit  9  from  the  defendant. 

Government  exhibits  7,  8,  9,  were  pieces  of  literature 
which  upon  direct  examination  in  response  to  leading 
questions  the  witness  claimed  that  he  received  from  the 
defendant.  The  following,  however,  is  a  quotation  from 
his  identifying  exhibits  7  and  8. 
By  Mr.  Harris : 

' '  Q    Have  you  ever  received  any  literature  from 
the  defendant? 
A    Right  now  I  don't  recall."  (R.  116-117) 

After  having  denied  that  he  ever  had  received  any 
literature  from  the  defendant  he  then  testified  that  he 
received  exhibits  7  and  8  from  the  defendant  on  Decem- 
ber 26, 1952.  With  reference  to  this  meeting  on  Decem- 
ber 26,  1952,  the  witness  was  unable  to  recall  the  num- 
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ber  that  attended  the  meeting,  merely  stating  that  it 
was  a  small  meeting  (R.  116).  He  stated  with  respect 
to  exhibits  7  and  8  that  the  defendant  requested  him  to 
"read  them  to  some  party  members."  He  then  went 
on  to  state  that  he  was  to  deliver  the  literature  to  "the 
same  house  we  had  the  committee  at  and  to  instruct  him 
that  we  would  have  a  meeting  at  his  house  in  a  week  or 
two,"  The  transcript  reads  as  follows: 

"Q    We  were  to  have  a  meeting,  what  do  you 
mean? 

A    The  Communist  Party  and  Fisher  and  I  were 
to  be  there."  (R.  137) 

The  witness  then  was  asked  to  give  a  date  of  the  next 
meeting  to  which  he  replied,  "No,  I  don't  believe  I 
can. ' '  However,  immediately  upon  being  shown  govern- 
ment exhibit  9  he  gave  the  date  of  the  meeting  as  Janu- 
ary 17, 1953  (R.  139). 

It  should  be  noticed  also  that  immediately  after  the 
witness  Mores  identified  exhibits  7  and  8  he  was  asked 
by  counsel  for  the  defendant,  "Now,  do  I  understand 
your  testimony  to  be  correct,  that  Mr.  Fisher  gave  you 
these  two  exhibits  for  identification  on  December  26, 
1952?"  and  the  witness  merely  answered,  "I  believe 
so"  (R.  119). 

He  then  stated  that  he  could  remember  only  one  other 
meeting  after  that  at  which  tlie  defendant  had  attended 
and  stated  that  this  meeting  was  held  one  w^eek  before 
the  trial  at  which  the  witness  had  testified  in  May  of 
1953  (R.  140-141).  Counsel  for  the  Government  then 
asked  the  witness  directly  with  respect  to  that  meeting, 
' '  Of  those  7  were  there  any  present  who  were  not  Com- 
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.munist  Party  members?"  and  the  witness  replied,  "I 

couldn't  say  it  that  way.  There  was  one  present  that 

they  told  me  hadn't  belonged  but  her  dues  had  been 

.paid.  I  collected  her  dues  for  at  least  a  year  so  I  couldn't 

.say  she  didn't  belong.  Nobody  had  a  card." 

With  respect  to  that  meeting  the  witness  was  asked 
as  to  what  was  discussed  with  the  defendant  at  that 
meeting  and  he  replied,  "Well,  there  was  lots  of  discus- 
sion went  on  but  I  don't  recall  just  exactly." 

In  each  of  the  above  instances,  such  constituting  the 
only  testimony  at  all  connecting  the  defendant  in  any 
way  with  alleged  Communist  meetings  it  is  obvious 
that  the  witness's  description  of  the  meeting  as  a  Com- 
mimist  meeting  was  a  matter  of  opinion  based  upon 
hearsay.  This  is  further  shown  by  his  testimony  with 
respect  to  one  of  the  meetings  referred  to  above  in  which 
he  states,  "There  was  one  present  that  they  told  me 
hadn't  belonged."  This  clearly  indicates  that  his  testi- 
mony is  based  upon  what  he  was  told. 

Upon  cross-examination  the  witness  was  unable  to  re- 
peat any  of  his  testimony  on  direct.  With  reference  to 
almost  every  question  attempting  to  place  the  date 
to  a  meeting  the  witness  would  answer,  "I  don't  know." 
Upon  direct  he  testified  that  he  rode  in  the  defendant's 
car  (R.  109),  but  on  cross  he  testified,  "I  might  have,  I 
don't  know"  (R.  271). 

Time  and  space  do  not  permit  detailing  the  numerous 
contradictions.  The  testimony  of  Harley  Mores  is  both 
inconsistent  with  itself,  and  at  total  variance  with  the 
other  witnesses.  Two  such  inconsistencies  may  be  men- 
tioned as  illustrative. 
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The  witness  Mores  volunteered  the  flat  denial  that  he 
had  ever  called  any  government  agent  on  the  telephone 
in  connection  with  his  alleged  undercover  work  (R. 
243,  249).  His  wife  on  the  other  hand  testified  that  her 
husband  called  the  F.B.I.  a  "considerable  number  of 
times"  on  the  telephone  (R.  629,  Appendix  p.  88). 

The  second  illustration  is  more  than  an  inconsistency 
in  that  it  is  an  example  of  the  situation  prevailing 
throughout  the  trial  with  respect  to  the  date  that  events 
were  alleged  to  have  taken  place.  The  witness  Mores 
testified  concerning  an  enlarged  District  Committee 
meeting  at  the  Frye  Hotel  on  December,  1949  (R.  107). 
The  witness  Harper  referred  to  the  meeting  at  the  Frye 
Hotel  as  having  taken  place  on  the  first  of  January, 
1949  (R.  409).  The  date  of  the  meeting  is  thus  placed 
at  almost  a  year  apart. 

The  basic  and  conclusive  fact,  however,  is  that  the 
only  meetings  testified  to  hy  any  witness  during  the  pe- 
riod of  the  indictment  were  alleged  to  have  taken  place 
on  December  26,  1952  (R.  114,115,116),  another  meet- 
ing a  short  while  after  that  at  some  member's  home 
near  Sultan  (R.  132)  and  a  third  meeting,  which  was 
admittedly  not  limited  to  members  of  the  Communist 
Party  in  May  of  1953  (R.  134) .  This  constitutes  the  only 
relevant  testimony  bearing  directly  on  the  issue  in- 
jvolved  by  any  witness,  and  this  testimony  might  con- 
'cievably  be  considered  relevant  on  the  issue  of  whether 
or  not  appellant  signed  a  false  affidavit  on  June  5,  1953, 
however,  with  respect  to  that  date.  Counts  V  and  VI, 
the  jury  acquitted  the  appellant. 

In  view  of  the  above  it  follows,  a  fortiorari,  that  the 
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evidence  was  insufficient  if  the  rule  as  to  quantum  of 
proof  in  a  perjury  case  had  been  applied  (See  argu- 
ment in  Point  IV  {supra,  p.  44) ). 

For  the  reasons  stated,  including  all  of  the  reasons 
set  forth  in  the  Statement  of  Points,  it  is  respectfully 
submitted  that  the  judgment  of  the  court  below  should 
be  reversed. 

.    Dated  July  7,  1955,  Seattle,  Washington. 


E.  Max  Etter, 
C.  T.  Hatten, 

Counsel  for  Appellant, 
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APPENDIX 

1.  INDICTMENT 

Count  I 
That  on  or  about  June  29, 1951,  in  the  Northern  Divi- 
sion of  the  Western  District  of  Washington,  Avalo  Al- 
lison Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  in  a 
matter  within  the  jurisdiction  of  the  National  Labor 
Relations  Board,  an  agency  of  the  United  States,  and 
in  accordance  with  Section  9(h)  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  did  unlawfully,  wilfuUy 
and  knowingly  use  and  file,  and  cause  to  be  used  and 
filed  with  the  said  National  Labor  Relations  Board  a 
false  writing  and  document,  namely,  an  "Affidavit  of 
Non-Communist  Union  Officer"  (Form  NLRB-1081) 
knowing  the  same  to  contain  a  false,  fictitious  and 
fraudulent  statement  and  representation,  to-wit,  that 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
Fisher,  was  not  then  and  there  a  member  of  the  Com- 
munist Party  whereas,  as  the  said  Avalo  Allison 
Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  well  knew, 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
Fisher,  was  then  and  there  a  member  of  the  Commu- 
nist Party. 

All  in  violation  of  Title  18,  U.S.C.,  Section  1001. 

Count  II 

I      That  on  or  about  June  29,  1951,  in  the  Northern  Di- 

!  vision  of  the  Western  District  of  Washington,  Avalo 

^  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  in 

a  matter  within  the  jurisdiction  of  the  National  Labor 

Relations  Board,  an  agency  of  the  United  States,  and 
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in  accordance  with  Section  9(h)  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  did  unlawfully,  wilfully 
and  knowingly  use  and  file,  and  cause  to  be  used  and 
filed  with  the  said  National  Labor  Relations  Board  a 
false  writing  and  document,  namely,  an  "Affidavit  of | 
Non-Communist  Union  Officer"  (Form  NLRB-1081) 
knowing  the  same  to  contain  a  false,  fictitious  andl 
fraudulent  statement  and  representation,  to-wit,  that 
he,  AvALO  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A.| 
Fisher,  was  not  then  and  there  affiliated  with  the  Com- 
munist Party,  whereas,  as  the  said  Avalo  Allison] 
Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  well  knew,] 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A.] 
Fisher,  was  then  and  there  affiliated  with  the  Commu- 
nist Party. 

All  in  violation  of  Title  18,  U.S.C,  Section  1001.. 

Count  III 

That  on  or  about  July  11, 1952,  in  the  Northern  Divi-] 
sion  of  the  Western  District  of  Washington,  Avalo  Al- 
lison Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  in 
matter  within  the  jurisdiction  of  the  National  Labor] 
Relations  Board,  an  agency  of  the  United  States,  and| 
in  accordance  with  Section  9(h)  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  did  unlawfully,  wilfully] 
and  knowingly  use  and  file,  and  cause  to  be  used  anc 
filed  with  the  said  National  Labor  Relations  Board  a| 
false  writing  and  document,  namely,  an  "Affidavit  oi 
Non-Communist  Union  Officer"  (Form  NLRB-1081)] 
knowing  the  same  to  contain  a  false,  fictitious  andj 
fraudulent  statement  and  representation,  to-wit,  thai 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  AJ 
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Fisher,  was  not  then  and  there  a  member  of  the  Cora- 
munist  Party  whereas,  as  the  said  Avalo  Allison 
■Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  well  knew, 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
-Fisher,  was  then  and  there  a  member  of  the  Commu- 
nist Party. 

.    All  in  violation  of  Title  18,  U.S.C,  Section  1001. 

Count  IV 
That  on  or  about  July  11,  1952,  in  the  Northern  Divi- 
sion of  the  Western  District  of  Washington,  Avalo  Al- 
lison Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  in  a 
matter  within  the  jurisdiction  of  the  National  Labor 
Relations  Board,  an  agency  of  the  United  States,  and  in 
accordance  with  Section  9(h)  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  did  unlawfully,  wilfully 
and  knowingly  use  and  file,  and  cause  to  be  used  and 
filed  with  the  said  National  Labor  Relations  Board  a 
false  writing  and  document,  namely,  an  "Affidavit  of 
Non-Conmiunist  Union  Officer"  (Form  NLRB-1081) 
knowing  the  same  to  contain  a  false,  fictitious  and 
fraudulent  statement  and  representation,  to-wit,  that 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
Fisher,  was  not  then  and  there  affiliated  with  the  Com- 
munist Party,  whereas,  as  the  said  Avalo  Allison 
Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  well  knew, 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
Fisher,  was  then  and  there  amliated  with  the  Commu- 
nist Party. 
;    All  in  violation  of  Title  18,  U.S.C,  Section  1001. 

Count  V 
That  on  or  about  June  5,  1953,  in  the  Northern  Divi- 
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sion  of  the  ¥>^estern  District  of  Washington,  Avalo  Al- 
lison Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  in  a 
matter  within  the  jurisdiction  of  the  National  Labor 
Relations  Board,  an  agency  of  the  United  States,  and  in 
accordance  with  Section  9(h)  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  did  unlawfully,  wilfully 
and  knowingly  use  and  file,  and  cause  to  be  used  and 
filed  with  the  said  National  Labor  Relations  Board  a 
false  writing  and  document,  namely,  an  "Affidavit  of 
Non-Communist  Union  Officer"  (Form  NLRB-1081) 
knowing  the  same  to  contain  a  false,  fictitious  and 
fraudulent  statement  and  representation,  to-wit,  that 
he,  AvALo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
Fisher,  well  knew,  he,  Avalo  Allison  Fisher,  alias  Al 
Fisher,  alias  A.  A.  Fisher,  was  then  and  there  a  member 
of  the  Communist  Party. 
All  in  violation  of  Title  18,  U.S.C,  Section  1001. 

Count  VI 
That  on  or  about  June  5,  1953,  in  the  Northern  Divi- 
sion of  the  Western  District  of  Washington,  Avalo  Al- 
lison Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  in  a 
matter  within  the  jurisdiction  of  the  National  Labor 
Relations  Board,  an  agency  of  the  United  States,  and 
in  accordance  with  Section  9(h)  of  the  Labor  Manage- 
ment Relations  Act  of  1947,  did  unlawfully,  wilfully 
and  knowingly  use  and  file,  and  cause  to  be  used  and 
filed  with  the  said  National  Labor  Relations  Board  a 
false  writing  and  document,  namely,  an  "Affidavit  of 
Noncommunist  Union  Officer"  (Form  NLRB-1081) 
knowing  the  same  to  contain  a  false,  fictitious  and 
fraudulent  statement  and  representation,  to-wit,  that 
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he,  AvALO  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
Fisher,  was  not  then  and  there  affiliated  with  the  Com- 
.munist  Party,  whereas,  as  the  said  Avalo  Allison 
Fisher,  alias  Al  Fisher,  alias  A.  A.  Fisher,  well  knew, 
he,  Avalo  Allison  Fisher,  alias  Al  Fisher,  alias  A.  A. 
Fisher,  was  then  and  there  affiliated  with  the  Commu- 
nist Party. 

All  in  violation  of  Title  18,  U.S.C.,  Section  1001. 
A  TRUE  BILL 


Foreman 
Charles  P.  Moriarty 
United  States  Attorney 
Richard  D.  Harris 
Assistant  United  States  Attorney 

2.  TESTIMONY  OF  THOMAS  R.  DURHAM  (R77-78) 

Direct  Examination 

The  Clerk  :  Will  you  state  your  full  name  and  spell 
your  last  name,  please  ? 

The  Witness:  Thomas  R.  Durham,  D-u-r-h-a-m 
(spelling). 

By  Mr.  Harris: 

Q  For  all  of  us,  will  you  repeat  it  once  again,  your 
name? 

A  Thomas  R.  Durham. 

Q  Your  address,  Mr.  Durham? 

A  7101/2  North  Tenth  Street,  Tacoma,  Washington. 

Q  And  your  present  occupation  ? 

A  Deputy  Sheriff,  Pierce  County,  Washington. 

Q  And  prior  to  that  time,  what  was  your  occupation  ? 
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A  Police  Patrolman  for  the  City  of  Sumner,  Wash- 
ington. 

A  And,  in  that  capacity,  do  you  know  the  witness 
that  just  preceded  you,  Mr.  Durham  ? 

A  I  do. 

Q  And  were  you  a  Police  Patrolman  in  June,  1950? 

A  I  was. 

Q  And  on  that  date,  did  you  have  occasion  during 
that  period — did  you  have  occasion  to  see  the  Defendant 
in  this  case  ? 

A  I  did. 

Q  And  do  you  recall  what  day  that  was  ? 

A  It  was  in  the  early  morning  hours  of  June  30, 1950. 

Q  And  you  are  sure  of  the  date,  is  that  correct  ? 

A  Yes. 

Q  Did  you  have — did  you  notice  anything  unusual 
about  anything  that  was  in  his  possession  or  in  his  auto- 
mobile ? 

A  I  recall  the  unusual  amount  of  the  white  pamphlets 
described  by  the  previous  witness,  several  of  them,  I 
would  estimate  there  were  100,  well  over  100  of  the 
white  pamphlets. 

Mr.  Harris  :I  think  that  is  all.  Your  witness. 

3.  DIRECT  TESTIMONY  OF  MAZIE  MORES: 

The  Clerk  :  Will  you  state  your  full  name,  and  spell 
you  last  name,  please  ? 

The  Witness  :  Mazie  Mores. 

By  Mr.  Harris : 

Q  Would  you  state  your  name,  please  ? 

A  Mazie  Mores. 
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.    Q  And  what  is  your  address,  Mrs.  Mores  ? 
A  Gold  Bar. 

Q  "Have  you  ever  been  a  witness  in  a  ease  before  ? 
A  I  never  have. 

Q  Are  you  the  wife  of  Mr.  Harley  Mores  ? 
A  I  am. 

Q  Mrs.  Mores,  have  you  ever  been  a  member  of  the 
Communist  Party? 
A  I  have. 

Q  And  when  did  you  first  become  a  member  ? 
A  Oh,  I  would  judge  around  1942. 

Q  And  did  you  discontinue  your  membership  when 
your  husband  took  the  stand,  last  year  ? 
A  I  did. 

Q  Mrs.  Mores,  do  you  know  the  defendant  in  this 
case,  Mr.  Fisher? 
A  I  do. 

Q  Do  you  see  him  here  in  the  courtroom  ? 
A  I  do. 

Q  Would  you  kindly  indicate  from  there,  by  point- 
ing where  he  is  located? 

A  (Witness  points  to  defendant.) 

Q  What  color  suit  does  he  have  ? 

A  Blue. 

Mr.  Etter  :  This  is  Mr.  Fisher.  We  will  stipulate  this 
is  Mr.  Fisher. 
Mr.  Harris  :  Thank  you,  Counsel. 
By  Mr.  Harris : 

Q  Have  you  ever  seen  Mr.  Fisher  at  any  Communist 
Party  meetings  ? 

A  I  have. 

Q  Now,  did  you  ever  have  a  conversation  with  Mr. 
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Fisher  concerning  any  matters  relating  to  the  Commu- 
nist Party  ? 

Mr.  Etter  :  I  will  object  to  that,  unless  you  put  a  time 
and  a  place. 

Mr.  Harris  :  I  am  trying  to  establish  it.  1 

The  Court  :  It  is  a  preliminary  question?  j 

Mr.  Harris  :  I  am  trying  to  establish  that  now,  if  your 
Honor  please. 

The  Court  :  I  understand.  Objection  overruled. 

A  I  have. 

By  Mr.  Harris  : 

Q  Have  you  ever  had  a  conversation  at  your  home 
with  him  ? 

A  Yes,  sir.  ^ 

Q  Do  you  know  when  it  was  that  you  had  this  con- 
versation ?  I 

A  No,  I  don't  know  the  specific  date,  but  it  was 
around  about  three  or  four  years  ago. 

Q  Do  you  know  where  it  was  ? 

A  Right  in  our  living  room. 

Q  Who  else  besides  yourself  and  Mr.  Fisher  was 
present  ? 

A  My  husband,  Harley  Mores. 

Q  What  was  said  at  that  conversation  ? 

A  Well,  he  said  he  had  been  elected  to  some  kind  of 
office,  but  I  couldn't  say — 

Mr.  Etter  (interposing) :  I  will  object  to  any  con- 
versation, if  the  best  we  can  get  is  three  or  four  years 
before. 

Mr.  Harris  :  I  think  the  conversation  might  assist  in 
establishing  that  time.  The  dates  don't  always  do  that. 

The  Court:  Your  best  recollection,  Mrs.  Mores,  is 
three  or  four  years  ago  ? 
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The  Witness:  Yes. 

The  Court  :  Can  you  fix  a  date  closer,  do  you  think  ? 
The  Witness:  Well,  I  don't  hardly  think  I  could. 
The  Court  :  That  is  your  best — 
The  Witness  (Interposing) :  That  would  be  my  best 
ability,  three  or  four  years  ago,  because  I  know  my  lit- 
_  tie  girl  was  just  very  small.  That  is  what  I  was  going  by. 

By  Mr.  Harris : 

Q  And  what  was  that  conversation,  Mrs.  Mores'? 

•  ■  A  Well,  he  said  he  had  been  elected  to  some  kind  of 
an  office,  and  he  would  have  to  sign  a  non-Communist 
Affidavit,  and  he  was  asking  advice  of  my  husband. 

.    Q  And  who  was  that,  that  was  asking  this  advice"? 

A  Mr.  Fisher. 

Q  Now,  Mrs.  Mores,  prior  to  that  time,  had  you  ever 
seen  the  defendant  at  any  Communist  Party  meetings  ? 

A  I  had. 

Q  After  that  time,  did  you  see  him  at  any  Communist 
Party  meetings  ? 

A  Well,  not  for  some  time.  I  know  in  December,  the 
26th,  right  after  Christmas  of  1952,  they  wanted  to  have 
a  meeting  at  my  place  Christmas  Eve,  but  I  were  ex- 
pecting a  bunch  from  east  of  the  mountains,  and  I 
didn't  want  to  have  the  meeting,  and  they  said  they 
would  have  it  the  next  day,  after  Christmas,  and  he  was 
there. 

Mr.  Etter  :  I  move  that  all  that  testimony  be  stricken. 
It  refers  to  'They  said  this'  and  'They  said  that,'  and 
'  They  said  the  other  thing. ' 

Is  there  any  identification  or  any  connection  at  all 
shown  with  the  defendant,  any  conversation  that  this 
witness  testified  to  ? 
.   The  Court  :  This  testimony,  I  take  it,  is  not  offered 
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as  to  the  truth  of  anything  that  may  have  been  said.  It 
relates  to  fixing — 

Me.  Harris  (Interposing) :  — a  date. 

The  Court  (Continuing)  :  — the  date  of  the  meeting? 

Mr.  Harris  :  That  is  all. 

The  Court:  So  that  the  Court  will  advise  the  jury 
that  the  testimony  of  this  witness  wherein  she  says  they 
may  have  said  something,  that  testimony  is  not  to  be 
considered  as  a  statement  of  Mrs.  Mores,  is  not  to  be 
considered  as  establishing  the  truth  in  any  way  of  what 
was  said,  the  purpose  being  to  establish  a  date,  rather 
than  to  establish  what  was  said,  at  this  time,  at  least. 

Mr.  Etter:  I  further  object  unless  there  is  a  connec- 
tion shown  between  the  defendant  and  'they.'  How  can 
defendant  be  bound  by  what  'they'  say? 

The  Court  :  This  is  a  preliminary  question,  and  not 
to  be  considered  at  all  as  to  anything  binding  upon  the 
defendant  in  any  respect  in  regard  to  anything  that 
may  have  been  said,  up  to  this  point,  as  a  result  of  the 
witness's  testimony. 

By  Mr.  Harris : 

Q  Mrs.  Mores,  now,  when  did  the — if  it  did,  when  did] 
the  meeting  actually  take  place  in  your  home  in  Decem-J 
ber,  1952 ;  on  what  day  ? 

A  The  26th  day  of  December. 

Q  Was  the  defendant  present  at  that  meeting  ? 

A  He  was. 

Q  What  kind  of  a  meeting  was  it  ? 

A  It  was  a  Communist  Party  meeting. 

Q  Was  he  present  at  any  other  meetings  after  that] 
date,  that  you  recall  ? 

A  Well,  I  recall  of  one,  and  that  was  just  about  four] 
days  before  the  Smith  Act  trial,  four  or  five  days,  be- 
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cause  I  knew  my  husband  were  going  to  be  on  the  stand 
at  tliat  time  when  I  were  in  the  meeting. 

Q  And  vou  say — was  the  defendant  there  at  that 
meeting  ? 

A  Mr.  Fisher? 

Q  Yes,  Mr.  Fisher. 

A  He  was. 

Q  Where  was  this  meeting  held  ? 

A  It  was  held  at  the  Art  Halls,  whether  you  call  it  the 
Cheney  Place. 

Q  How  many  people  were  present  ? 

A  Oh,  they  were  maybe  six,  seven — five,  six,  seven,  in 
there. 

Q  Was  your  husband  present  at  that  meeting  ? 

A  He  was. 

Q  And  you  say  the  defendant  was  present? 

A  He  was. 

Q  What,  if  anything,  did  he  say,  the  defendant,  at 
that  meeting? 

A  Well,  he  said  as  many  people  as  could  possibly  get 
out  should  go  down  to  the  trial  and  make  a  showing. 

Q  What  else  did  he  say,  if  anything  ? 

A  Well,  he  was  trying  to  get  up  all  the  money  that 
he  could  get  to  fight  the  Smith  Act  trial. 

Q  Anything  else  that  you  recall  ?  Was  there  anything 
said  by  the  defendant  concerning  witnesses  in  the  trial  ? 

Mr.  Etter:  These  questions,  of  course,  are  all  lead- 
ing. 

The  Court:  Objection  sustained. 

Mr.  Harris  :  If  your  Honor  please — 

Mr.  Etter  (Interposing) :  Counsel  is  testifying. 

Mr.  Harris  :  No,  Counsel  is  not  yet  testifying.  If  your 
Honor  please,  I  believe  I  have  exhausted  the  witness's 
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recollection  of  that  meeting,  and  I  am  asking  her  now 
if  she  recalls.  1 

The  Court  :  You  might  ask  her  again,  so  that  that  is 
conclusively  brought  forth.  I  don't  think  it  is  conclu- 
sively shown  yet  as  to  exhausting  her  memory.  i 

Mr.  Harris  :  Excuse  me,  your  Honor.  I 

By  Mr.  Harris : 

Q  Mrs.  Mores,  was  anything  else  said  by  the  defend- 
ant at  that  meeting,  the  one  that  you — - 

A  (Interposing)  Well,  I  don't  know.  They  were  talk- 
ing about  some  stoolpigeons,  and  things  of  that  sort,  you 
know.  I  didn't  pay  much  attention,  because  I  were  aw- 
fully nervous,  you  know,  because  I  just  figured  if  they 
knew  my  husband  was  going  to  be  on  the  stand,  why,  we 
would  be  just  in  bad.  jj 

Q  Did  the  defendant  participate  in  that  conversa- 
tion? 

A  He  did. 

Mr.  Harris  :  Your  witness. 

Cross-Examination 

By  Mr.  Etter  : 

Q  When  did  you  first  meet  Mr.  Fisher,  Mrs.  Mores? 
A  Oh,  I  would  judge  somewhere  around  1946. 
Q  About  1946? 

A  I  would  judge  it  would  be  around  close  to  then. 
Q  Do  you  know  Mrs.  Fisher  ? 
A  I  do. 

Q  Do  you  know  the  children  ? 
A  No. 

Q  Have  you  been  in  the  Fisher  home  ? 
A  No.  , 

Q  You  haven 't,  and  you  say  Mr.  Fisher  has  been  at  ■ 
•vour  home? 
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A  He  has. 

Q  And  what  was  the  first  date  that  you  recall?  You 
said  three  or  four  years  ago, 

A  That  was  one  time  that  he  had  been  in  my  home, 
before  that  one  specific  time. 

Q  You  don't  recall  the  other  meeting,  is  that  it? 

A  I  don't  recall  the  dates  of  them,  but  I  have  had 
several  of  them  in  my  home. 

Q  Mr.  Fisher  had  been  to  your  home  on  business  of 
the  union  ?  Had  he  not  been  there  a  number  of  times  on 
the  business  of  the  union  ? 

A  Not  to  my  recollection,  because  I  didn't  belong  to 
no  union  at  all.  All  I  knew  him  to  be  there  for  was  the 
Communists. 

Q  Your  husband  belonged  to  a  union,  did  he  not  ? 

A  He  did. 

Q  Did  he  ever  stop  and  talk  to  your  husband  about 
any  union  business? 

A  Not  as  I  ever  knew  of,  because  he  would  always 
talk  to  him  down  at  the  hall  where  they  had  the  union 
meetings. 

Q  Did  you  used  to  attend  Communist  Party  meetings 
away  from  your  home,  too  ? 

A  I  have. 

Q  You  have  ?  Prior  to  the  date  that  Mr.  Fisher  came 
to  your  house  ? 

A  Yes. 

Q  Is  that  correct  ?  And  the  date,  I  think  you  said,  was 
three  or  four  years  ago,  the  first  one  that  you  recall  ? 

A  Yes. 

Q  Is  that  right,  and  then  you  said  there  was  an- 
other. How  many  people  were  at  that  first  meeting,  do 
you  recall,  three  or  four  years  ago  ? 
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A  There  were  only  the  three  of  us  at  this  one  time 
when  I  know  he  come  down  there. 

He  come  in  his  work  clothes,  coming  home  from  work. 

Q  There  were  only  three  there  t 

A  Only  three,  him  and  myself  and  my  husband.     ■ 

Q  And  you  had  a  meeting? 
.A  No,  we  didn't  have  uo  meeting.  He  just  come  and 
told  my  husband  he  had  been  elected  to  some  office  and 
he  would  have  to  sign  a  non-Communist  Affidavit,  and 
he  wanted  to  know  what  to  do  about  it,  so  my  husband 
referred  him  to  the  higher-ups  in  Everett. 

Q  Your  husband— what  you  are  saying  is,  Mr.  Fisher 
came  to  ask  your  husband's  advice? 

A  Yes. 

Q  .  The  man  who  has  testified  here  ?       . 

A  Yes. 
;  V  .Q  And  that  was  the  extent  of  that  meeting  ? 

A  Yes. 

Q  And  the  next  time  that  you  recall  that  he  came  to 
your  house  was  December  26th? 

A  Yes. 

Q  Of  1952? 

A  Yes. 

Q  Is  that  correct?  You  don't  recall  that  he  had  been 
at  your  home  at  any  time  prior  to — I  mean,  after  this 
three  or  four  years  ago  episode,  and  December,  1952  ? 

A  No,  I  don't  recall. 

Q  I  beg  pardon? 

A  No,  I  don't  recall  of  him  being  there. 

Q  And  this  time,  December  26th,  how  many  people 
did  you  say  were  there  at  your  place  ? 

A  I  don't  think  I  said,  but  there  were  quite  a  few 
there  at  that  time,  at  the  last  meeting.  The  last  meet- 
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ing,  there  were  only  four  or  five,  but  this  26th,  I  think 
there  must  have  been  around  eight  or  ten  people  at  that 
meeting. 

Q  Around  eight  or  ten  people  at  that  meeting  ? 

A  Yes. 

Q  People  that  you  knew  ? 

A  Yes,  people  that  I  knew. 

Q  And  Mr.  Fisher  was  there  ? 

A  Yes. 

Q  And  that  was  in  your  home  ? 

A  That  was  in  my  home. 

Q  And  how  long  did  the  meeting  last  ? 

A  Oh,  it  probably  lasted  until  10:30  or  11 :00  o'clock 
that  night. 

Q  It  lasted  until  10:30  or  11:00  o'clock  that  night? 

A  Yes. 

Q  That  evening,  I  see.  Did  you  say  that  you  joined 
the  Communist  Party  in  1942  ? 

A  Yes,  the  last  time.  The  first  time  I  joined  it,  I 
joined  it  in  1935. 

Q  In  1935? 

A  Yes. 

Q  I  see. 

A  And  we  only  remained  in  it  a  short  while,  because 
we  kind  of  got  in  on  the  inside,  and  we  figured  out  what 
it  was,  and  we  didn't  want  no  part  of  it  ourselves  so  we 
dropped  out. 

A  I  see. 

A  And  then  in  1942,  why  we  decided  then  to  work  for 
the  Government,  and  I  and  my  husband  came  down  to 
this  building  and  seen  them  about  it.  First,  there  was 
one  guy  came  up  and  had  a  talk  with  us,  and  so  we 
didn't  know  whether  he  was  from  the  Bureau  or  not, 
so  we  came  down  to  check  up  on  him. 
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Q  You  say  that  you  had  joined  in  1935? 

A  I  think  it  was  in  1935. 

Q  Both  you  and  Mr.  Mores  ? 

A  Yes.    -  ■    ■•...■ 

Q  And  where  was  that  ?  Here  in  this  State  ? 

A  Yes. 

Q  And  you  left  in  1942? 

A  No,  we  only  belonged  to  the  Community  Party  in 
1935  just  a  short  w^hile.  Probably  less  than  a  year,  and 
then  we  dropped  out,  and  we  were  going  to  quit  it  cold, 
and  not  have  anything  to  do  with  it,  because  we  didn't 
want  anything  to  do  with  it. 

Q  This  was  in  1935  ? 

A  Just  to  find  out  what  it  was.  We  didn't  know.  They 
put  up  a  good  line  to  us,  and  we  went  in  to  tind  out. 

Q  And  you  dropped  right  out  ? 

A  And  we  found  out  what  it  was,  so  we  just  dropped 
out. 

Q  And  that  was  the  last  you  heard  of  it  until  1942 1 . 

A  1942,  yes.  ^j 

Q  I  see ;  when  the  Agent  came  to  your  place  ? 

A  Yes. 

Q  And  he  talked  with  you,  did  he  ? 

A  He  first  talked  to  my  husband,  and  my  husband — 
and  I  went  down  to  the  barn  about  my  business,  because 
I  figured  it  was  some  logger  with  some  timber,  because 
he  was  working  the  woods  at  that  time,  and  I  went  on 
about  my  business,  and  paid  no  attention,  and  he  came 
down  and  told  me  it  was  for  me,  too. 

Q  Your  husband  came  down  ? 

A  My  husband,  and  I  went  up  to  the  house  and  had 
a  talk  over,  three  of  us  together. 

Q  Where  did  you  have  the  discussion  ?  . 
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A  Eight  in  my  home. 

Q  At  your  house  ? 

A  Yes. 

Q  Not  down  at  the  barn  ? 

A  No. 

Q.  Or  out  in  the  front  yard  ? 

A  No,  right  in  our  front  room. 

Q  What  was  that  discussion  ?  Can  you  tell  us  ? 

A  Well,  he  just  asked  us,  had  we  been  in  the  Party, 
and  we  told  him  "yes,  we  had,"  and  he  said  he  would 
like  to  get  some  information  on  the  inside  and  he  asked 
if  we  would  join  and  pick  it  up,  and  my  husband  said 
"If  you  think  it  will  do  the  Country  any  good,  I  will,  if 
she  is  willing.  I  have  got  two  brothers  over  there  fight- 
ing today,  and  I  feel  it  is  our  duty  to  do  a  little  some- 
thing." 

Q  That  was — did  he  say  how  he  had  known,  how  this 
Agent  had  known  you  and  Mr.  Mores  had  been  in  the 
Conmiunist  Party  before  ? 

A  No,  he  didn't. 

Q  Did  you  inquire  ? 

A  No. 

Q  Or  how  he  found  out,  or  anything  like  that  ? 

A  No. 

Q  And  was  there  some  agreement  that  you  reached 
at  that  time  ? 

A  No. 

Mr.  Harris:  I  am  going  to  object,  your  Honor.  It  is 
improper  cross-examination.  I  don't  think  I  went  into 
that. 

Mr.  Etter:  I  don't  think,  if  she  admits  she  is  a  mem- 
ber of  the  Communist  Party,  and  is  testifying  to  meet- 
ings, that  I  am  limited  in  the  cross-examination  to  a 
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specific  instance.  I  have  a  right. to  inquire  into  the  asso- 
ciation. 

The  Court  :  Yes,  I  think  I  should  overrule  the  objec- 
tion. Is  there  a  pending  question  ? 

Mr.  Etter:  I  don't  believe  so. 

Mr.  Harris:  I  thought  there  was  a  question  about 
conversation  with  an  F.B.I.  Agent. 

The  Court  :  I  think  the  last  question  was  answered. 

Mr.  Harris  :  All  right. 
:  By  Mr.  Etter: 

;    Q  Was  there  any  condition  discussed  upon  the  basis 
that  you  and  your  husband  would  rejoin  the  Communist 
Party  at  that  time,  that  first  discussion  you  had  with 
the  gentleman  at  your  house  ? 
•    A  I  don't  get  your  question. 

Q  Did  you  have  any  discussion  about  what  you  were 
supposed  to  do,  or  any  conditions  ? 
•     A  No. 

Q  Well,  did  your  husband  say  anything  about — to 
the  Agent,  that  he  would  find  out  what  he  could  about 
the  Communist  Party,  and  that  that  was  all  ? 

A  Yes,  that  is  all. 

Q  Did  he  say  to  him  that  if  a  union  man  would  blow 
up  a  bridge,  he  wouldn't  tell  the  F.B.I,  man  about  it? 
Did  he  say  that  to  him  ?  . 

A  No.  ^ 

Q  I  beg  pardon  ? 

A  I  don't  think  he  did.  I  didn't  hear  it,  if  he  did. 

Q  Did  you  ever  hear  him  say  that  ? 

A  No. 

Q  After  that  meeting,  you  say  you  came  down  to 
Seattle.  Did  you  come  down  to  Seattle  ? 

A  I  have  been  to  Seattle  to  Communist  Party  meet- 
ings, if  that  is  what  you  are  getting  at. 
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Q  No,  after  the  meeting  with  the  gentleman  from  the 
Federal  Bureau  of  Investigation  ? 

A  Oh  yes,  we  came  to  Seattle  right  to  this  building, 
and  checked  up  on  him  to  find  out  if  he  were  from  the 
Federal  Bureau. 

Q  How  soon  was  it  after  that  meeting? 

A  Well,  it  was  in  less  than  a  week. 

Q  Less  than  a  week  ? 

A  Yes.. 
■  •  Q  Did  you  see  him, — the  same  fellow — down  here, 
that  had  been  up  to  see  you  ? 

A  No. 

Q  You  did  not? 

A  No.  We  went  to  the  highest  guy  down  here,  and  I 
think  his  name  were  Clark,  at  that  time. 

Q  And  you  went  back  up  to  your  home? 
,;  A  Yes. 

Q  And  had  another  visit  from  an  Agent? 

A  We  had  several  visits.  We  never  had  no  more  un- 
til after  .we  joined  the  Party. 

j     After  we  came  down  and  talked  to  the  guy  in  charge 
down  here,  we  went  back  up  and  waited  until  they  came 
and  asked  us  to  join  the  Party  back,  and  then  we  joined 
(the  Party  back. 

Q  How  long  was  that  after  your  visit  here  ? 

A  About  three  weeks,  someone  came  along  and  asked 
us  to  join  the  Party  back. 

Q  Was  it  the  same  Agent  ? 

A  No,  it  was  some  Party  member.         .... 
...Q,. I  beg  pardon.   .....  ...:.. 

A  Some  Party  member. 

Q  Some  Party  member  ? 
ji:A.  Yes. :  ..  .    '.  . 
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,  Q  And  did  you  join  then? 

A  We  joined. 

Q  I  see. 

A  And  after  we  joined,  my  husband  got  connection 
with  them  some  way.  I  don't  remember  whether  he 
called  him  up,  or  whether  he  got  in  connection  with 
him,  but  we  had  joined  the  Party  back,  and  then  he 
come  up  and  he  had  a  visit. 

Q  Your  husband  got  in  contact  with  them? 

A  He  got  in  contact  with  them  after  we  joined  the 
Party. 

Q  Did  he  tell  you  that? 

A  Yes. 

Q  He  didn't  tell  you  how  he  got  in  contact  ? 

A  No,  I  don't  remember,  because  he  has  a  Ipt  of 
phone  calls,  and  he  has  a  lot  of  different  ones. 

Q  Did  he  phone  the  F.B.I,  a  considerable  number  of 
times? 

A  He  has. 

Q  He  has;  and  the  next  time  the  Agent  came  up, 
where  did  you  see  him? 

A  We  usually  met  him  in  a  car. 

Q  I  mean  the  next  time  that  you  saw  the  Agent  from 
the  Federal  Bureau  of  Investigation  after  you  joined 
the  Communist  Party. 

A  He  came  to  my  house. 

Q  He  came  to  your  house  ? 

A  Yes. 

Q  All  right. 

A  And  my  husband  wasn't  home ;  he  was  working  at 
Granite  Falls. 

Q  He  was  what  ? 

A  Working  at  Granite  Falls,  and  he  didn't  get  to  »ee 
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him,  and  he  made  two  or  three  trips  over  to  Granite 
Falls,  before  he  could  find  my  husband,  because  he  were 
out  in  the  woods,  working. 

,:■..  Q  He  came  there,  and  your  husband  was  in  Granite 
Falls? 

A  Yes,  the  Agent  came  to  my  house,  in  Gold  Bar,  and 
to  Granite  Falls. 

Q  Did  he  find  your  husband  that  day  ? 

.  • .  A  Not  the  first  day.  He  made  about  three  trips  there 
before  he  found  him.  He  wasn  't  used  to  the  woods,  and 
didn't  know  how  to  get  around  in  the  woods. 

Q  Do  you  know  how  many  days  it  was  after  that  that 
your  husband  told  you  he  seen  the  Agent  again  ? 

:.:  A  I  don't  know.  He  made  a  date  with  my  husband  to 
be  home  on  a  Saturday,  I  think ;  Saturday  evening ;  we 
seen  him  at  the  house,  at  that  time,  yes. 

'  Q  All  right,  and  where  did  you  have  your  discussion 
with  him  at  that  time  ? 

A  Well,  probably  sitting  out  in  the  car.  We  have  had 
so  many  different  discussions  with  him. 

Q  When  did  you  make  a  definite  arrangement  about 
what  you  would  do  and  how  your  expenses  or  your  pay 
would  be  taken  care  of? 

A  We  didn't  have  no — 

Q   (Interposing)   I  beg  pardon? 

A  We  didn't  have  no  agreement. 

The  Court:  When  you  say  "we,"  who  are  you  talk- 
ing about  ? 

The  Witness  :  I  and  my  husband. 

By  Mr,  Etter  : 

Q  Did  you  have  any  meeting  where  there  was  any 
arrangement  discussed  for  expenses,  or  otherwise  ? 

A  We  didn't  know  we  were  going  to  get  a  penny  out 
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of  it  until  one  time  he  came  up  and  gave  us  fifteen  dol 
lars,  and  said,  ''That  is  to  help  pay  expenses." 

Q  I  see ;  when  was  that,  do  you  remember  ? 
A  Oh,  probably  about  one  month  after  we  got  in 
touch  with  them  after  we  joined  the  Party. 

Q  Was  that  in  1942? 

A  I  judge  it  was  in  1942. 

Q  I  beg  your  pardon  ? 

A  I  judge  it  would  have  been  in  1942.  That  is  when 
we  joined  back. 

Q  And  you  had  no  arrangement  about  expenses  up 
to  that  time  ? 

A  No,  we  never  even  talked  them  over  with  them  at 
all,  because  we  figured  we  was  doing  a  duty  to  our 
Country. 

Q  And  he  came  up  and  gave  you  fifteen  dollars  ? 

A  He  came  up  and  gave  us  fifteen  dollars,  the  first 
time. 

Q  All  right ;  did  you  give  him  a  receipt  ? 

A  Yes,  we  always  signed  a  receipt. 

Q  You  always  signed  a  receipt  ? 

A  Yes,  I  and  my  husband,  both. 

Q  And  how  long  was  it  after  he  gave  you  the  fifteen 
dollars  that  you  received  any  more  money? 

A  About  one  month. 

Q  About  one  month  ? 

A  Yes,  we  received  fifteen  dollars  more  in  about  a  i 
month. 

Q  You  received  about  fifteen  dollars  more  in  about  a 
month  ? 

A  Yes. 

Q  And  was  that  how  much  you  received  each  month, 
about  fifteen  dollars  ? 
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.-.  .. .  A  We  did,  for  quite  a  little  while,  and  then  they 
raised  it  up  to  $30  and  then  they  raised  it  up  to  probably 
$40  or  $50,  and  then  we  got  up  as  high  as  $175.  I  think 
we  got  that  for  about  three  or  four  months'  work  be- 
fore my  husband  went  on  the  stand,  because  he  were 
making  lots  of  trips  down  here  to  Seattle. 

Q  Were  these  payments  made  reguarly  per  month? 
:■.:  :A  Yes. 
.■;  :Q  Pardon? 

•.-.A.  Yes..     .;  •  : 

Q  And  that  is  in  1942  or  1943? 
A  Yes. 

■  Q  How  long  were  you  paid  fifteen  dollars  a  month 
regularly,  do  you  remember  ? 

A  I  couldn't  say,  but  that  was  some  time.  We  were 
paid  fifteen  dollars  for  over  a  year,  probably. 

Q  And  how  much  then,  did  you  get,  thirty  dollars  ? 

A  Yes. 

Q  And  do  you  recall  how  long  you  received  thirty 
dollars  ? 

A  No,  I  don't  recall  that. 

Q  And  the  next  amount  ? 

A  I  don't  know.  They  kept  raising  it  on  up  until — 

Q  (Interposing)   They  kept  raising  it  ? 

A  Yes,  as  he  was  sent  farther  off  to  meetings  and 
more  of  them  they  would  raise  it  a  little  more  for  ex- 
penses, because  sometimes  I  had  to  hire  somebody  to 
help  me  with  the  work  at  home. 

Q  And  he  would  make  reports  ? 

A    Yes. 

Q  Would  you  help  him  with  the  reports? 

A  Sometimes  I  would,  if  I  happened  to  comment, 
and  lots  of  times  I  would  because  I  didn't  know  if  he 
would  make  it  back  or  not. 
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Q  Who  paid  for  the  long  distance  calls  he  would 
make  ? 

A  I  don't  know ;  I  was  never  in  the  phone  booth  with 
him ;  because  he  used  the  pay  phone  in  Monroe. 

Q  He  used  the  pay  phone  in  Monroe  ? 

A  Yes. 

Q  You  don't  know  who  paid  for  it  ? 

A  I  know^  he  paid  for  it  that  one  time.  But  the  other! 
calls,  I  don't  know  whether  he  paid,  or  they  paid,  but 
I  know  that  one  specific  time  when  we  drove  to  Mon- 
roe to  make  a  phone  call,  that  he  paid. 

(Whereupon,  there  was  a  brief  pause.) 

Me.  Etter  :  Your  Honor,  may  I  confer  with  counsel  al 
moment  ? 

The  Court  :  You  may. 
(Whereupon,  counsel  for  defendant  conferred  at  coun- 
sel table,  and  after  a  brief  pause,  the  following  pro- 
ceedings were  then  had,  to-wit:) 

Mr.  Etter  :  One  or  two  questions,  Mrs.  Mores. 

By  Mr.  Etter  : 

Q  Were  you  subpoenaed  here  today  ? 

A  No. 

Q  Did  you  receive  a  subpoena  ? 

A  No. 

Q  When  were  you  asked  to  come  down  today  ? 

A  I  were  asked,  I  judge,  about  10:30. 

Q  10:30  when? 

A  Today. 

Q  Today? 

A  Yes. 

Q  To  come  down  ? 

A  Yes. 

Q  You  weren't — hadn't  been  asked  at  any  time  be- 
fore? 


93 

. .  A  No,  .an  agent  told  me  this  morning  that  I  might  be 
called  down  today. 

Q  When? 

A  He  told  me  that  about  a  quarter  after  six  this 
morning. 

.Q  So  that  you  were  called  about  10:30  and  have  been 
here  since? 

A  Yes,  about  10:30. 

Mr.  Etter:  Thank  you,  Mrs.  Mores.  That  is  all. 

4.  EXCERPTS  OF  TESTIMONY  OF  HARLEY  MORES 

By  Mr.  Harris: 

Q  When  did  you  first  make  his  [Appellants]  ac- 
quaintanceship ? 

A  Well,  that  I  am  not  too  sure  of,  but  I  believe  it 
was  in  1935  or  1936. 

Q  1935? 

A  Wait  a  minute,  wait  a  minute,  now. 

(Whereupon,  there  was  a  brief  pause.) 

A  (Continuing)  I  am  not  too  certain  on  that.  It 
might  have  been  1937.  I  ain't  too  sure. 

.  Q  Was  it  before  the  time  you  w^ere  working  in  the 
shipyards,  or  after  the  time  you  were  working  in  the 
shipyards  in  Everett? 

A  It  was  after  that,  I  believe. 

Q  And  when  were  you  working  in  the  shipyards  in 
Everett? 

A  1943. 

Q  1943  to  when? 

A  It  might  have  been  1946  I  run  across  him,  1947. 

Q  You  have  said  previously  it  might  have  been  '37. 
Did  you  mean  '47  or  '37  ? 
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A  Yy'ellj  it  could  have  been  '47. 
on  that  date  I  recollect.   (R.  101) 


I  am  not  too  sure 


Q  How  did  you  join  the  Communist  Party? 

A  ¥/ell;  there  were  members  of  the  Communist  Par-; 
ty  that  asked  me  to  join  in,  and  handed  me  literature] 
and  asked  me  time  and  again  to  join  and  to  atten( 
open  meetings,  which  I  did.   They  would  have  an  opei 
meting  once  in  a  while,  to  try  to  get  new  members  inj 
I  attended  some  of  them,  and  I  joined. 

Q  You  say  they  had  an  open  meeting ;  what  do  yoi 
mean,  open  to  the  public? 

A  What? 

Q  Open  to  the  public  ? 

A  No,  I  wouldn't  say  that. 

Q  Well,  an  open  meeting — 

A  (Interposing)  Open  meeting  to  the  ones  they  in- 
vited. If  someone  came  they  didn't  want,  they  wouldn't 
hold  a  meeting,  I  know  that. 

Q  I  see,  that  was  in  1934  ? 

A  Well,  I  ain't  sure  what  year  it  was. 

Q  When  was  it  that  you — these  people  handed  yoi 
literature  and  talked  to  you  about  joining  the  Com^ 
munist  Party?   Do  you  remember  when  that  was? 

A  Well,  no,  I  don't.  Before  I  joined,  for  a  year  oi 
two,  I  had  had  literature  handed  to  me,  and  I  was  ac^ 
quainted  with  several  of  them. 

Q  You  had  had  literature  handed  to  you  ? 

A  Yes,  I  did. 

Q  For  a  year  or  so  before? 

A  Oh,  yes,  one  or  two  years,  probably. 

Q  Pardon? 

A  One  or  more,  probably. 
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.  .  Q  Did  I  understand  you  to  say  on  my  cross-exam- 
ination a  question  or  two  ago,  that  members,  some 
members,  of  the  Union  gave  you  Communist  Litera- 
ture? 

A  In  later  years,  yes. 

Q  I  mean  before  you  joined  the  Commimist  Party? 

A  I  don't  recall  saying  that. 

Q  I  beg  your  pardon? 

A  I  don't  recall  saying  that. 

Q  I  don't  know  whether  you  did  or  not.  As  a  matter 
of  fact,  did  any  of  the  Union  members  give  you  Com- 
munist literature  before  you  joined  the  Party? 

A  I  don't  know  whether  they  did  or  not. 

Q  I  beg  your  pardon? 

A  I  don't  recollect. 
'  ■  Q  Whether  they  did  or  not  ? 

A  No,  I  don't. 

Q  But  I  gather  that  you  had  been  given  this  lit- 
erature for  the  year,  did  you  say,  or  two,  before  you 
joined  the  Party? 

A  I  believe  so.  (R.  179-181) 


Re :  Memory  of  Dues 

Q  Isn't  it  a  fact  now,  Mr.  Mores,  and  I  want  you  to 
think  about  this,  that  from  1946  a  Conununist  Party 
member  with  an  income  of  over  sixty  dollars  paid  two 
dollars  a  month  dues;  a  member  of  the  Conmumist 
Party  who  had  an  income  of  twenty-five  to  sixty  dol- 
lars a  month  paid  one  dollar  dues;  a  Communist 
Party  member  who  had  an  income  of  less  than  twenty- 
five  dollars  paid  thirty-five  cents  per  month  dues ;  and 
an  unemployed  member  of  the  Party  paid  ten  cents? 
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A  I  don't  recollect  it  that  way,  I  don't  think.   (R 
234-235) 


Re:  Fisher's  Car  and  Meeting  Fisher 

Q  On  your  direct,  your  first  answer  was  you 
thought  you  met  him  in  '35  or  '36,  and  you  said  you 
weren't  certain,  that  it  might  have  been  in  '37,  and 
you  said  you  might  have  met  him  in  '47 ;  and  now,  you 
say  you  might  have  met  him  in  '46  ? 

A  '46  or  '47. 

Q  What  is  your  answer  now,  what  year,  roughly! 

A  Either  '46  or  '47. 

Q  It  was  either  '46 — 

A  (Interposing)  I  think  that  is  when  I  met  him. 

Q  (Continuing)  — or  1947,  is  that  correct?  You 
said  likewise  that  you  had  ridden  a  number  of  times 
in  Mr.  Fisher's  car? 

A  No,  I  don't  believe  I  did. 

Q  I  beg  pardon? 

A  I  don't  believe  I  did. 

Q  Did  you  ever  ride  in  Mr.  Fisher's  car? 

A  Oh,  yes,  I  have.  The  time  I  was  thinking  of,  I 
was  riding  in  another  man's  car,  and  he  rode  with  us. 
I  thought  that  is  what  you  were  talking  about. 

Q  You  never  did  ride  in  Mr.  Fisher's  automobile? 

A  Well,  I  was  just  a  studying,  since  you  men- 
tioned it,  whether  I  did  or  not. I  might  have.  I  don't 
know. 

Q  Did  Mr.  Fisher  ever  ride  in  your  car? 

A  I  can't  answer  that  one,  either.  I  don't  know. 

Q  You  don't  know? 

A  No.  The  meetings  were  all  close  together  up  there. 
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We  might  have  took  both  cars  or  he  might  have  went 
with  me  or  I  went  with  him.  I  don't  remember. 

Q  At  the  time  you  w^ent  to  a  meeting  you  said  you 
went  in  another  man's  car? 

A  That  is  right,  another  party's  car. 

Q  Both  you  and  Mr.  Fisher? 

A  Yes,  that  is  right. 

Q  I  think  you  —  do  you  know  when  Mr.  Fisher 
joined  your  Local;  that  is,  the  I.W.A.  Local,  at  Sul- 
tain  ?  I  guess  it  was  the  Sultan  Local  ? 

A  I  do  not. 

Q  Did  you  attend  the  Union  meetings? 

A  Oh,  I  attend  part  of  them.  We  don't  attend  all 
the  meetings. 

Q  Well,  do  you  recall  whether  you  saw  Mr.  Fisher 
at  the  Union  meetings? 

A  Sure,  I  have  saw  him  at  Union  meetings. 

Q  I  beg  pardon? 

Q  And  can  you  tell  us  when  you  first  saw  him  at  a 
union  meeting? 

A  No,  I  don't  believe  I  can. 

Q  Can  you  remember,  or  can  you  tell  me,  the  last 
Union  meeting  that  you  attended  where  Mr.  Fisher 
was  present  ?  That  is,  of  you  recollection  ? 

A  No,  I  couldn't  tell  you  that  date,  either.  (R.  270- 
272) 

Re:  When  Saw  Fisher: 

Q  Do  you  know — you  met  Mr.  Fisher,  I  think  you 
said,  in  '46  or  '47,  is  that  correct  ? 

A  Well,  I  believe  it  is  the  best  of  my  recollection 
that  one  of  them  years  I  met  him. 
Q  One  of  those  years? 


98 

..■A  Yes..  .-  .       .  -.     .  .   ■...:....... 

Q  You  saw  hini,  I  gather  from  your  testimony,  in 
'48,  '49  and  '50;  isn't  that  correct'^ 

A  Well,  I  recollect  seeing  him  in  1949,  and  I  had 
seen  him  the  previous  times  before  that  at  various  and 
different  places.  I  saw  him  in  1949  and  '50.  I  didn't 
see  him  much  in  '50,  '51  and  '52, 

Q  You  didn't  see  him  rnuch? 

A  Let's  see,  1949,  in  1949,  about  January  1st,  I  be- 
lieve it  was,  he  come  to  my  place,  and  I  don't  recollect 
seeing  him  too  much  then  for  awhile. 

Q  I  wish  you  would  speak  louder,  Mr..  Mores. 
-••A.  In   '49,  January  1st,  I  believe,  he  come  to  my 
house,  and  it  seems  like  I  didn't  see  him  very  much 
f  or -.about  a  year. . .  ..     . 

Q  You  say  that  in  January  of  '49 — 

A  (Interposing)  I  am  not  too  sure  on  that  date.  I 
thinli  it  was  in  there. 

Q  He  came  to  your  house  ? 

A  Yes. 

Q  Had  you  seen  him  in — then,  I  gather  your  testi- 
mony is  you  didn't  see  much  of  him  in  1950  and  '51? 

A  About  one  year,  I  didn't  see  much  of  him. 
Q  Would  that  be  from  '49  until  '50? 
A  Yes,  I  believe  it  was. 
Q  You  didn't  see  much  of  him? 
A  No. 

Q  Is  that  right  ? 
A  Yes. 

Q  Well,  did  you  see  him  in  1950,  the  year  1950  ? 
A  It  might  have  been  '52,  in  September,  when  I 
seen  him  last.  I  ain't  sure. 
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Q  It  migJit  have  been  '52  ?  As  a  matter  of  fact,  from 
'49  until  '52,  you  didn't  see  Fisher,  did  you? 

A  I  don't  recollect  whether  I  saw  him  much  in  that 
time  or  not. 

Q  Your  testimony  was  it  was  December  26th,  of 
1952,  that  you  saw  the  Defendant  Fisher  ? 

A  January,  wasn't  it? 

Q  You  can  state  January  or  December;  I  thought 
you  said  December. 

A  Wait  a  minute  now.  Which  year  are  you  talking 
about? 

Q  1952. 

A  That  was  September. 

Q  September? 

A  In  1952,  I  think  it  was  September. 

Q  I  don't  want  to  confuse  you,  Mr.  Mores. 

A  I  know  that. 

Q  I  think  you  testified  you  saw  Mr.  Fisher  on  De- 
cember 26th,  at  your  house,  of  1952. 

A  Wait  a  minute,  December  26th? 

Q  Of  1952;  I  think  that  was  your  testimony. 
(Whereupon,  there  was  a  brief  pause.) 

A  /  don't  recall  those  dates  exactly,  but  you  have 
literature  with  those  dates  on  them  that  I  turned  in 
here. 

Q  Whatever  it  may  be,  whether  December  of  '52  or 
September  of  '52,  after  he  came  to  your  house  in  1949 
you  didn't  see  Mr.  Fisher  again  around  that  country 
until  '52,  isn't  that  correct? 

A  I  wouldn't  say  I  just  actually  saw  him,  but  he 
wasn't  so  plentiful  around  there  as  he  was  before. 

Q  That  is  right;  did  you  know  what  he  was  doing 
then  from  '49  on  up  until  at  least  through  '50  ? 
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A.  Why,  sure;  I  seen  him  in  our  Local  Union  meet- 
ings, but  he  didn't  come  to  my  house. 

Q  I  see.  And  you  saw  him  at  Local  Union  meetings 
during  that  time? 

.:,  A.Qccasionally,  I  didn't  attend  all  of  them,  I  would 
see  him  once  in  a  while. 

Q  Do  you  know  whether  he  had  some  other  position 
here  in  Seattle  or  not  ? 

A  In  Seattle? 
:    Q  Yes. 

A  No,  I  didn't.  Wait  a  minute.  What  way,  a  job?- 

Q  Did  he  have  any  title,  or  an  officer  of  some  group, 
or  anything  like  that,  here  in  Seattle  ? 

A  No,  if  he  was  an  officer  of  some  group  here,  I 
didn't  know  that. 

Q  Well,  did  you  know  whether  he  was  —  did  you 
know  whether  he  had  any  occupation  than  working  as 
a  woodsman  or  as  a  man  in  the  woods  in  '46 ;  did  you 
know  whether  he  had  any  position  or  office  that  he  held 
here  in  the  City  of  Seattle  ? 

A  No,  I  didn't. 

Q  Or  did  you  know  that  in  1947  whether  he  held  an 
office  or  position  here  in  the  City  of  Seattle  ? 

A  No. 

Q  Or '48? 

A  (Witness  nodded  in  the  negative.) 

Q  Or '49? 

A  No. 

Q  Or  any  time  beyond,  isn't  that  correct? 

A  I  don't  recall  it.  (R.  273-277) 
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Re:  Knowledge  and  Memory  of  Fiaher  and  Taft-Hartley 
Affidavit: 

Q  Now,  isn't  it  a  fact,  Mr.  Mores,  that  in  '4G,  '47,  '48 
and  '49,  that  Mr.  Fisher  was  the  Secretary-Treasurer 
of  the  Washington  State  CIO  Council  here  in  the  City 
of  Seattle? 

A  I  don't  know. 

Q  I  beg  pardon  ? 

A  I  don't  know, 

Q  You  don't  know,  but  you  knew  him  through  those 
years,  isn't  that  correct? 
A  I  believe  I  did. 

Q  You  believe  you  did,  and  didn't  you  know  with 
respect  to  those  years  —  did  you  know  whether  Mr. 
Fisher  was  or  had  been  the  Secretary  of  the  State  CIO 
Council  located  here  in  the  City  of  Seattle  ? 

Mr.  Harris:  Your  Honor,  I  wiU  object  to  that  as 
repetitious.  I  think  I  objected  last  Wednesday  because 
of  the  form,  and  it  was  not  in  evidence,  and  Counsel 
reframed  the  question,,  and  this  witness  said  he  didn't 
know  whether  he  was  or  not. 

Mr.  Etter:  He  didn't  know  in  that  year,  not  that 
he  didn't  know  at  aU. 

The  Court:  I  will  overrule  the  objection. 

Q  (Continuing)  I  might  put  it  this  way:  Do  you 
know  whether  or  not  Mr.  Fisher  was  at  any  time  Sec- 
retary of  the  Washington  State  CIO  Council? 

A  I  did  not. 

Q  You  do  not ;  you  said  that  you  talked  to  Mr.  Fisher 
about  his  executing  a  Taft-Hartley  afifi.davit;  do  you 
remember  ? 

A  I  did. 

Q  When  was  that? 
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•  A  I.  don't  recollect  that  date  this  morning,  either.  (R. 
298-299) 

Ideiitificatioii  of  Exhibits  7,  8,  and  9  by  word  "Bear": 

■  Q  Mr.  Mores,  Plaintife's  Exhibit  No.  7,  there  is 
some  writing  at  the  top  of  the  exhibit,  and  I  would  like 
to  have  you  look  at  it  and  tell  me  when  you  put  that 
writing  on  the  exhibit,  when  you  wrote  on  it.Let's  put 
it  that  way. 

A  Well,  I  put  this  on  here  on  December  26,  1952. 

Q  December  26,  1952? 

A  Yes. 
..  .  Q  AU  right;  now,  the  word  over  here,  "Bear"? 
-  A  That  wasn't  put  on  the  same  time,  either, 

•  Q  That  wasn't  put  on  the  same  time  either;  when 
was  "Bear"  put  on?  - 

A  That  was  put  on  at  the  time  I  handed  it  to  the 
Agent. 

Q  At  the  time  you  handed  it  to  the  Agent,  I  see; 
what  was  the  reason,  do  you  recall  the  reason,  that  you 
gave  on  your  direct  examination,  for  writing  the  word 
"Bear"  on  these  two  exhibits? 

A  That  was  a  name  that  was  arrived  at  instead  of 
using  my  own  name. 

Q  No,  but  do  you  remember  the  reason  that  you 
gave  the  Jury  for  putting  the  word  "Bear"  on  these 
two  exhibits ;  do  you  remember  what  you  told  Mr.  Har- 
ris and  the  Jury  ? 

A  The  reason  was  in  case  it  was  found  by  someone 
else,  they  wouldn't  know  who  had  the  paper. 

Q  That  is  right;  they  wouldn't  know  who  was  hold- 
ing onto  it,  is  that  the  idea  ? 

A  That  is  right. 
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Q  TYliat  do  you  mean,  ^' found  by  somebody  els^e"? 
You  mean  intercepted,  or  something  like  that,  before 
you  could  turn  it  over  to  the  F.B.I.  ? 

A  Well,  1  don't  quite  get  the  meaning  of  your 
question. 

Q  Well,  you  say  you  put  that  on  so  that,  as  I  gath- 
ered it,  so  that  if  somebody  found  this  paper,  they 
wouldn't  know  who  had  it,  is  that  right? 

A  That  is  right. 

Q  They  wouldn't  know  who  had  it,  and  when  would 
you  put  that  word  "Bear"  on  there? 

A  When  I  got  ready  to  hand  it  to  an  Agent  I  usually 
wrote  that  on. 

Q  When  you  handed  it  to  an  Agent,  you  wrote  that 
on;  and  that  was  so  that  it  couldn't  be  identified? 

A  That  is  right. 

Q  But  the  same  time  you  got  it,  you  wrote  on  it,  "Re- 
ceived from  Al  Fisher  at  Harley  Mores,"  and  then 
had  your  wife  put  her  name  on  it,  is  that  the  idea;  is 
that  what  you  want  us  to  believe  ? 

A  I  didn't  quite  catch  that  reading  there. 

Q  Well,  you  stated  that  very  soon  after,  as  quickly 
as  it  was  expedient,  I  assume,  you  put  this  writing  on 
the  top,  "Received  from  Al  Fisher  at  Harley  Mores, 
December,  1952";  that  shortly  after  you  would  write 
that  on  and  put  your  name  on  there  and  your  wife's 
name? 

A  I  didn't  say  her  name  was  put  on  there  at  that 
time. 

Q  This  was  "Received  from  Al  Fisher  at  Harley 
Mores"? 

A  I  believe  it  was  put  on  there  at  the  time. 

Q  But  then  you  wrote  "Bear"  on  there  to  hide  your 
identity,  is  that  correct  ? 
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A  That  was  the  idea..    : 
■    "Q  And  you  put  it  on  after  you  made  this  inscription  ? 

A  That  is  right. 
■••  Q  So  that  if  the  paper  had  been  found  or  picked  up 
after  you  wrote  this,  and  before  you  put  "Bear"  on 
there,  all  it  would  have  on  it  was,  "Received  from  Al 
Fisher  at  Harley  Mores,"  isn't  that  right? 

A  That  is  aU. 

Q  And  in  your  handwriting  ? 
•   A  It  would  be.  (R.  299-303) 
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QUESTIONS  PRESENTED 

1.  Whether  the  materiality  of  the  false  state- 
ments appellant  was  charged  with  having  made  was 
adequately  alleged  in  the  indictment,  and  whether  in 
any  event  any  prejudice  arose  or  now  appears  from 
any  technical  deficiency  in  the  indictment  in  this 
respect. 

2.  Whether  the  second  and  fourth  counts  of  the 
indictment  were  too  vague  to  support  a  conviction 


thereunder  because  they  charged  that  appellant  was 
^'affiliated"  with  the  Communist  Party,  without  de- 
fining the  term  or  setting  forth  the  acts  which  con- 
stituted such  affiliation. 

3.  Whether  it  was  proper  to  allege  the  false 
statement  on  membership  in  one  count  and  the  false 
satement  on  affiliation  in  another  count  when  both 
statements  were  contained  in  the  same  affidavit. 

4.  Whether  the  trial  court  properly  admitted  the 
testimony  of  the  witness  Harper  regarding  appellant's 
Communist  Party  membership  prior  to  the  dates  of  the 
affidavits. 

5.  Whether  the  ruling  of  the  trial  court  which 
permitted  the  witness  Harper  to  explain  his  answer 
to  a  question  was  proper. 

6.  Whether  the  trial  court  properly  excluded — 

(a)  evidence  offered  as  impeachment  evidence 
which  was  merely  cumulative  of  evidence  already  in- 
troduced ; 

(b)  the  testimony  of  the  prosecutor  which  was 
offered  as  impeachment  evidence  on  the  basis  of  an 
alleged  prior  inconsistent  statement  by  the  witness 
Harper  when  there  was  no  evidence  of  any  prior  in- 
consistent statement; 

(c)  evidence  of  former  testimony  of  the  witness 
Harper,  offered  as  impeachment  evidence,  on  a  col- 
lateral matter  having  no  bearing  on  any  material  issue 
of  this  case. 


7.  Whether  the  trial  judge  properly  refused  to 
give  the  "two-witness"  perjury  instruction,  in  view 
of  the  facts  that  ( 1 )  this  was  not  a  prosecution  for  per- 
jury but  for  making  "false  statements,"  (2)  the  non- 
Communist  affidavit  provision  of  the  pertinent  stat- 
ute specifically  directs  that  prosecution  for  false  state- 
ments be  brought  under  the  "false  statements"  statute, 
and  (3)  the  gist  of  the  offense  is  not  the  false  swear- 
ing but  the  filing  of  the  false  affidavit  with  the  Na- 
tional Labor  Relations  Board. 

8.  Whether  the  trial  judge  gave  an  adequate 
cautionary  instruction  relative  to  the  weight  to  be 
accorded  the  testimony  of  those  government  witnesses, 
former  members  of  the  Communist  Party,  who  were 
receiving  money  from  the  Government  while  testifying. 

9.  Whether  the  instructions  of  the  trial  judge 
on  the  definition  of  the  terms  "membership"  and  "af- 
filiation" were  sufficient  to  guide  the  jury  in  deter- 
mining whether  appellant  was  a  member  and/or  affili- 
ated with  the  Communist  Party  on  the  dates  on  which 
he  filed  the  affidavits. 

10.  Whether,  in  a  prosecution  for  falsely  deny- 
ing (a)  membership  in  the  Communist  Party  and 
(b)  affiliation  with  the  Communist  Party,  the  evidence 
is  sufficient  to  sustain  the  verdict  of  guilty,  where 
several  witnesses  testified  to  Communist  activities  of 
the  appellant  both  before  and  after  the  dates  of  the 
signing  of  the  affidavits. 


COUNTERSTATEMENT  OF  THE  CASE 

The  Government  believes  a  counterstatement  of 
the  case  is  necessary  since  the  appellant  fails  to  state 
much  of  the  evidence  with  which  the  Government 
proved  its  case.  In  addition,  appellant  urges  the  same 
interpretation  of  the  evidence  which  he  urged  to  the 
jury  below,  and  which  it  rejected. 

This  appeal  is  from  the  conviction  of  appellant 
on  four  counts  of  a  six  count  indictment  (R.  69,  73, 
879-880)  (A.  69-73)1  f^^  ^^^le  violation  of  18  U.S.C. 
Section  1001,  all  counts  charging  that  appellant  made 
false  statements  to  a  Government  agency,  the  Na- 
tional Labor  Relations  Board,  in  a  matter  within  that 
Board's  jurisdiction  in  three  Affidavit  [s]  of  non-Com- 
munist Union  Officers  (NRLB  Form  1081)^  which 
he  filed  with  that  agency  on  June  29,  1951,  July  11, 

1  "A"  will  be  used  herein  to  refer  to  Appellant's  Brief; 
"R"  will  refer  to  the  Official  Transcript  of  the  Court 
Reporter;  and  "Ex."  will  refer  to  Government  Exhibits. 

^NLRB  Form  1081  reads  as  follows: 

The  undersigned  being  duly  sworn,  deposes  and 
says: 

(1)  I  am  a  responsible  officer  of  union  named 
below. 

(2)  I  am  not  a  member  of  the  Communist  Party 
or  affiliated  with  such  Party. 

(3)  I  do  not  believe  in,  and  I  am  not  a  member  of 
nor  do  I  support  any  organization  that  be- 
lieves in  or  teaches  the  overthrow  of  the  Unit- 
ed States  Government  by  force  or  by  any  ille- 
gal or  unconstitutional  methods. 


1952,  and  June  3,  1953  pursuant  to  the  provisions  of 
Title  29  U.S.C.  Section  159(h).  Specifically,  the  in- 
dictment charged  in  Counts  I,  III,  and  V,  that  ap- 
pellant falsely  stated  he  was  not  then  a  member  of  the 
Communist  Party,  and  in  Counts  II,  IV,  VI,  that  he 
was  not  then  affiliated  with  the  Communist  Party. 

The  indictment  under  which  the  appellant  was 
convicted  was  returned  on  June  22,  1954.  The  first 
prosecution  witness  was  called  on  November  23,  1954, 
and  the  Government  rested  its  case  on  November  30, 
1954.  Appellant's  motion  for  a  judgment  of  acquittal 
was  denied  on  December  1,  1954  (R.  690-691).  Appel- 
lant called  his  first  witness  on  December  1,  1954  and 
rested  his  case  on  December  1,  1954.  Appellant  did  not 
testify.  The  jury  verdict  of  guilty  on  Counts  I,  II,  III 
and  IV  and  not  guilty  on  Counts  V  and  VI  was  re- 
turned on  December  2,  1954  (R.  879-880).  Counts 
V  and  VI  were  based  on  appellant's  1953  non-Commu- 
nist affidavit.  Defense  motions  in  Arrest  of  Judg- 
ment and  Motion  for  Judgment  of  Acquittal,  or  in 
the  alternative  for  a  New  Trial  were  denied  (A.  4)  and 
sentence  was  imposed  on  January  10,  1955.  The  sen- 
tence was  imprisonment  for  five  years  on  each  of  the 
remaining  four  counts,  the  sentences  to  run  concur- 
rently (A.  3). 

I.     The  Execution  and  Filing  of  the  Non-Communist 
Affidavit  by  Appellant 

That  part  of  the  Government's  case  which  is  con- 
cerned with  the  execution  and  filing  of  the  non-Com- 


munist  affidavits  by  the  appellant  is  not  in  issue.  Ap- 
pellant does  not  contend  that  the  Government  failed 
to  properly  prove  the  execution  and  filing  of  the  non- 
Communist  affidavits  by  him.  Nor  does  he  contend 
that  the  non-Communist  affidavits  were  improperly 
admitted  in  evidence  (R.  22-23). 

II.  Appellants  Communist  Party  Activities: 

Two  Government  witnesses,  identified  the  appel- 
lant at  a  District  Committee  Meeting  held  for  Com- 
munist Party  Officers  on  January  1,  1949  (R.  107, 
409-410,  439).  Uncontested  evidence  shows  that  ap- 
pellant paid  Party  dues  in  1950  (R.  110)  while  he 
was  obligated  to  execute  an  affidavit  of  a  Non-Com- 
munist Union  Officer  (R.  Ill,  613,  614).^  There  is 
no  challenge  to  the  testimony  that  appellant  was  des- 
ignated in  1952  by  a  Party  leader  to  administer  or- 
ganizational direction  and  to  revive  lagging  Commu- 
nist activity  and  dues  collection  in  the  Everett  Section 
of  the  Communist  Party  (R.  121-122).  In  a  meeting 
held  in  December  1952  appellant  directed  the  distribu- 
tion of  Party  literature,  of  unquestioned  authenticity, 
that  not  only  delineated  a  program  for  future  Party 
meetings  and  a  reading  list  of  Communist  Party 
classics  and  periodicals  for  the  membership,  but  also 
challenged  the  '^attacks"  upon  the  Communist  Party 

^Appellant  was  indicted  on  June  22,  1954,  at  which 
time  the  Statute  of  Limitations  had  expired,  for  the 
1950  filing. 


by  "the  monopolists  [who]  are  attempting  to  destroy 
it"  (R.  119,  122-123,  126-131,  136-137;  Ex.  Nos. 
7  and  8).  The  record,  as  established  by  two  witnesses, 
not  only  lists  the  meetings  appellant  attended  in  1952 
(R.  115,  131-133,  616)  and  shows  that  he  had  the 
power  to  designate  the  meeting  time  and  place  of  a 
Communist  Party  meeting  in  1953,  (R.  137-139), 
but  the  evidence  demonstrates  appellant's  continued 
allegiance  to  the  Communist  Party  in  May  1953  as 
expressed  by  his  growing  concern  with  those  "stool 
pigeons"  who  were  exposing  its  activities  (R.  140-143, 
616-618). 

Government  witness  Clark  M.  Harper  joined  the 
Communist  Party  in  Seattle  in  1943  (R.  357).  He  be- 
came an  active  member  in  1944,  at  the  request  of  the 
Federal  Bureau  of  Investigation  (R.  359-360).  Har- 
per terminated  his  Party  membership  when  he  testified 
as  a  Government  witness  in  a  Smith  Act  trial  on  June 
17,  1953,  United  States  v.  Henry  P.  Huff,  John  Dasch- 
hach,  et  al  (R.  361).  During  the  period  of  his  activity 
he  attended  over  1000  Communist  Party  meetings 
(R.  361-362,  429).  He  rose  in  the  Party  hierarchy  to 
hold  positions  as  a  member  of  the  District  Committee 
of  the  12th  District  of  the  Communist  Party  in  the 
State  of  Washington,  from  1947  to  December  1950 
(R.  362,  376) ;  and  he  was  a  Regional  Party  Organizer 
from  1950  to  1953  (R.  362,  376). 

Harper  described  the  District  Committee  as  the 
body  that  transmitted  the  policies  of  the  National 
Committee  of  the  Communist  Party  to  the  lower  eche- 
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Ions  in  the  Communist  scale.  He  stated  that  Enlarged 
District  Committee  Meetings  were  concerned  with 
topics  of  a  political  nature  relating  to  Marxism  and 
Leninism,  the  policies,  strategies  and  tactics  of  the 
Communist  Party,  as  well  as  a  number  of  educational 
and  political  subjects  dealing  with  current  programs 
that  the  membership  would  implement  (R.  375-376). 
To  facilitate  the  dissemination  of  Party  doctrine  when 
a  matter  of  special  urgency  arose,  the  Committee  would 
invite  the  subordinate  leadership  functionaries,  com- 
prised of  Club  Chairmen  and  secretaries  to  what  were 
termed,  Enlarged  District  Committee  Meetings  (R. 
377-378).  Harper  testified  that  a  position  as  a  Club 
functionary  presupposed  membership  in  the  Commun- 
ist Party,  (R.  379)  and  two  Government  witnesses, 
Harper  and  Harley  Mores,  stated  that  only  Communist 
Party  members  were  admitted  to  Enlarged  District 
Committee  meetings  (R.  108,  410). 

The  sanctity  of  Enlarged  District  Committee 
meetings  was  so  carefully  preserved  that  the  confer- 
ence rooms  were  checked  for  hidden  microphones,  the 
door  guarded  by  Communist  Party  leaders  (R.  109), 
and  the  chief  of  each  delegation  present  was  charged 
with  making  certain  that  none  but  Party  members 
were  in  his  group  (R.  462).  It  was  at  such  a  meeting 
that  witnesses  Harper  and  Mores  identified  appellant 
at  the  Frye  Hotel  in  Seattle  on  January  1,  1949  (R. 
107,  409-410,435). 

Harper  testified  that  the  January  1st  meeting 


was  held  for  special  Communist  Party  Officers  (R. 
439)  and  that  it  was  an  important  occasion  (R.  441- 
442)  heralding  the  return  to  the  Seattle  area  of  the 
District  Committee  Chairman,  Mr.  Huff  (R.  373, 
409).  He  recalled  that  it  was  held  on  an  unprecedented 
date,  the  only  such  departure  in  all  his  experience  in 
the  Party  (R.  451,  566).  The  meeting  began  at  9:00 
or  9:30  and  continued  throughout  the  day  (R.  437). 
Huff  addressed  the  group  (R.  409)  and  witness  testi- 
fied that  the  discussion  of  that  meeting  concerned  a 
picket  line  that  was  to  be  strung  about  the  County 
Court  House  and  would  be  led  by  Mr.  Daschbach 
^        (R.  409). 

Harley  Mores  testified  that  he  first  joined  the 
Communist  Party  in  1934  or  1935  (R.  92-93,  177)  at 
Sultan,  Washington  (R.  178).  Witness  left  the  Party 
in  1936  or  1937  (R.  211)  and  rejoined  again  at  the 
request  of  the  Federal  Bureau  of  Investigation  (R. 
95-96).  He  remained  in  the  Party  until  May  17  or 
19,  1953  when  he  testified  for  the  Government  at  the 
Seattle  Smith  Act  trial  (R.  93).  Mores  has  been  a 
member  of  the  Sultan  Club  and  the  Everett  Club  of  the 
Communist  Party  (R.  106) ;  he  has  been  Chairman  of 
the  Gold  Bar  Club  of  the  Communist  Party  (R.  97, 
106) ;  a  Section  organizer  of  the  Communist  Party  in 
the  Sultan,  Washington  area  (R.  97) ;  and  was  a  mem- 
ber of  the  Regional  Board  of  the  Communist  Party  in 
Everett  (R.  97).  Mores  stated  that  in  these  capa- 
cities he  had  attended  conventions  and  Enlarged  Dis- 
trict Committee  meetings  of  the  Communist  Party,  in 
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Seattle,  at  which  he  identified  appellant   (R.   106). 

Mores  has  known  appellant  since  1947  (R.  102) 
and  was  a  member  of  Sultan  Local  93  of  the  Interna- 
tional Woodworkers  of  America  (R.  92).  Appellant 
served  on  the  Executive  Board  of  Local  93  in  1950  and 
continued  in  that  capacity  for  three  years  (R.  17, 105). 
Mores  first  identified  appellant  as  a  member  of  the 
Communist  Party  in  the  Everett  region  (R.  102-103) 
on  the  basis  of  conversations  he  had  held  with  ap- 
pellant concerning  Party  policy  and  membership 
(R.  103).  Mores  had  also  collected  Communist  Party 
dues  from  the  appellant  (R.  103-110)  and  later  in 
their  relationship  had  deposited  membership  dues 
receipts  with  appellant  (R.  103).  Witness  recounted 
that  he  had  traveled  in  the  company  of  appellant  and 
other  Party  leaders  when  both  were  attending  Party 
functions  in  Seattle  (R.  109).  The  witness  testified 
that  he  had  accompanied  appellant  to  Party  meetings 
held  in  the  area  surrounding  Gold  Bar  (R.  109)  stat- 
ing that  ''*  *  *  there  has  been  other  leadership  up 
there  with  him  even  before  he  became  the  leader 
there"  (R.  109). 

In  September  1950  (R.  112)  when  appellant  had 
visited  Mores'  home  in  Gold  Bar,  he  paid  $12.00  as 
Party  dues  to  Mores  (R.  110).  At  the  same  time,  ap- 
pellant sought  Mores'  advice  regarding  the  Party 
policy  as  it  related  to  the  signing  of  a  non-Communist 
affidavit  (R.  110).  Both  Mores  and  his  wife,  Mazie 
Mores,  testified  that  appellant  explained  that  he  had 
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been  elected  to  the  Executive  Board  of  the  Skykomish 
sublocal  of  the  Sultan  Branch  IWA,  and  would  be  re- 
quired to  file  the  affidavit  (R.  104-105,  614).  This 
information  coincided  with  the  testimony  of  Govern- 
ment witness  Vern  Castle,  Secretary-Treasurer  and 
Business  Agent  of  IWA  Local  93  (R.  15-17).  Since 
Mores  was  reluctant  to  advise  appellant  in  this  matter, 
he  suggested  that  appellant  settle  his  dilemma  by  con- 
sulting with  ''the  leadership  in  Everett"  (R.  Ill, 
614,621). 

At  this  point,  Clark  Harper  from  his  experience 
as  a  member  of  the  District  Committee  which  trans- 
mitted and  implemented  Party  policy,  (R.  375-376) 
detailed  the  security  measures  adopted  by  the  Com- 
munist Party  (R.  568-571).  Harper  testified  that  the 
indictment  of  the  top  Party  leaders  in  1948  and  the 
problem  of  the  non-Communist  affidavits  (R.  568, 
570)  had  marked  the  initiation  of  a  new  Party  se- 
curity program.  Prior  to  that  period  the  membership 
was  held  to  strict  compliance  with  the  tenets  of  the 
Party  constitution  requiring  the  periodic  payment  of 
dues  and  regular  attendance  at  meetings  (R.  382, 
387,  570).  But  this  policy  was  changed  when  it  be- 
came apparent  that  these  requirements  would  con- 
flict with  the  obligation  of  union  leaders  to  execute 
the  non-Communist  affidavits  (R.  570).  Therefore,  to 
implement  the  Party  policy  of  retaining  labor  officers 
within  the  organization  (R.  383,  569)  without  expos- 
ing them  to  prosecution  (R.  382-383),  members  were 
told  to  sign  the  affidavits  and  to  discontinue  their 
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attendance  at  meetings  (R.  383,  569-570).  However 
to  insure  continued  control  of  the  membership,  Party 
meetings  were  now  confined  to  specific  contact  persons 
who  met  within  small  groups  (R.  387,  455-456,  561- 
570).  As  added  precaution  the  Clubs  were  ordered 
to  destroy  the  membership  cards  (R.  133-134,  456, 
568,  570),  to  desist  from  listing  or  naming  their  mem- 
bers (R.  570),  and  to  curb  formal  Party  meetings 
(R.  570). 

Both  Mores  and  Harper  testified  to  the  implemen- 
tation of  these  measures.  Mores  related  that  the  Sul- 
tan Club  was  split  into  sub  groups  because  of  the  se- 
curity edict  (R.  105-106).  He  told  of  the  discontin- 
uance of  records  and  bookkeeping  practices  and  stated 
that  these  smaller  units  facilitated  remembering  the 
financial  transactions  that  were  formerly  recorded 
(R.  133).  Harper  stated  that  he  had  not  seen  appel- 
lant at  meetings  between  1949  and  1954  because  the 
Communist  Party  went  underground  (R.  456).  He 
testified  that  where  members  were  formerly  allowed 
to  meet  in  groups  of  five  persons  (R.  569)  they  were 
later  restricted  to  groups  of  three  (R.  456,  570).  So 
stringent  was  this  protective  cover  that  it  was  difficult 
to  meet  with  anyone  unless  you  were  appointed  his 
Party  contact  (R.  456).  Even  the  Clubs  were  for- 
bidden to  disclose  the  composition  of  their  member- 
ship to  each  other  (R.  569). 

Appellant  abided  by  these  security  precautions 
(R.  114,  273,  275,  621)  and  reappeared  on  the  Com- 
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munist  Party  scene  just  prior  to  December  26,  1952 
(R.  121).  He  was  present  at  the  home  of  the  Com- 
munist Party  leader  in  Everett  when  Mores  was  sum- 
moned to  meet  with  his  superior  (R.  121).  Until  that 
date  Mores  had  submitted  his  dues  collections  to  the 
Everett  Communist  Party  leader  (R.  121).  But  at 
this  conference  Mores  was  told  by  this  Party  leader 
that  "*  *  *  he  was  turning  that  area  over  to  Mr. 
Fisher  up  there,  and  Mr.  Fisher  would  collect  the  dues 
and  try  to  organize  —  help  organize  up  there.  Things 
wasn't  moving  fast  enough  and  he  didn't  have  time 
to  do  it,  and  he  figured  Fisher  was  the  man  to  do  it." 
(R.  122).  Then  Mores  testified,  "I  was  to  help  Fisher, 
help  collect,  and  turn  dues  over  to  him  and  receive  my 
orders  from  him."    (R.  122). 

The  new  role  was  exercised  soon  afterward.  Both 
Harley  and  Mazie  Mores  testified  that  on  December 
26,  1952  appellant  was  present  at  a  Communist  Party 
meeting  held  in  Mores'  home  (R.  114-115,  616).  The 
discussion  at  that  meeting  was  confined  to  topics  re- 
lating to  the  Communist  Party  (R.  115-116),  and  in 
this  vein  appellant  stated  that  he  had  been  delegated 
to  assume  further  responsibility  in  that  area  and  that 
he  would  initiate  this  assignment  by  organizing 
"*  *  *  the  woods,  the  Sultan  Local"  (R.  116). 

At  the  December  26,  1952  meeting  appellant's 
renascence  in  open  Party  activity  was  effected.  On 
this  occasion  he  supplied  the  witness,  Mores,  with 
Party  literature  that  Mores  was  to  distribute  to  the 
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membership  (R.  117,  119,  120).  While  this  marked 
the  beginning  of  this  phase  of  appellant's  activity  as 
it  related  to  Mores  (R.  118),  it  was  a  continuance  of 
similar  behavior  begun  on  June  30,  1950.  On  that 
date,  officers  Charles  James  Odle  and  Thomas  R. 
Durham  of  the  Sumner  Police  Department  had  dis- 
covered appellant  beside  his  car  shortly  before  mid- 
night (R.  77-78).  The  car  and  the  ground  around  it 
was  strewn  with  approximately  100  pamphlets,  some 
bearing  the  title  "Communism"  and  others  relating 
to  Marx  (R.  75).  This  was  just  prior  to  the  date  that 
appellant  was  elected  to  the  Executive  Board  of  IWA 
Local  93  (R.  17)  and  before  appellant  sought  advice 
from  Mores  regarding  Party  policy  as  it  concerned 
the  signing  of  the  non-Communist  affidavit  (R.  110). 

During  December  1952  appellant  delegated  Mores 
to  deliver  the  pamphlets  to  individuals  in  the  Party 
(R.  122-123)  who  were  to  read  them  and  pass  them 
on  to  other  members  (R.  117-118,  136-137),  and  to 
take  them  to  areas  where  they  filled  the  gap  left  by 
the  absence  of  a  Club  Chairman  (R.  117).  Mores 
stated,  "I  was  instructed  to  give  one  more  instruction 
on  these  papers,  to  just  not  lay  them  around  where 
anyone  could  pick  them  up."  (R.  138).  The  papers 
were  also  to  be  the  basis  for  the  discussion  at  a  meet- 
ing that  was  to  be  held  two  weeks  from  the  date  of 
distribution  (R.  137).  Mores  had  no  choice  but  to 
obey  appellant's  instructions  or  be  expelled  from  the 
Party  (R.  324),  because,  "That  was  the  jobs  of  such 
guys  as  Fisher.     You  see,  they  had  it,  and  I  was 
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watched  to  see  that  I  did  it,  and  I  did  it."  (R.  324). 

The  1952  literature  detailed  a  plea  for  Party  reg- 
istration and  a  reading  list: 

"A.  On  the  Party. 

1.  Foster,  HISTORY  OF  the  C  P  U  S  A  (last 
chapter). 

2.  Malenkov,  October  1952  POLITICAL  AF- 
FAIRS (Report  to  19th  Congress,  Section 
on  The  Party). 

3.  Foster,  September,  1952,  POLITICAL  AF- 
FAIRS (The  Formation  of  the  Communist 
Party  1919-1921). 

4.  Elmer  Larson,  October  1952,  POLITICAL 
AFFAIRS  (On  Guard  Against  Enemy  In- 
filtration). 

5.  Stalin,  October,  1952,  POLITICAL  AF- 
FAIRS (Speech  at  Nineteenth  Congress). 

6.  Blake  and  Aptheker,  September  1952,  PO- 
LITICAL AFFAIRS  (Flesh  and  Bone  of 
the  Working  Class). 

B.  On  Peace. 

1.  POLITICAL  AFFAIRS,  September,  1952, 
(Peace,  Today's  Critical  Issue). 

2.  POLITICAL  AFFAIRS,  September,  1952 
(On  the  Question  of  Sectarianism  in  Our 
Peace  Activity). 

3.  Joseph  Stalin's  (ECONOMIC  PROBLEMS 
OF  SOCIALISM  IN  THE  U.S.S.R.)." 
(Ex.  7,  R.  126-127). 

The  pamphlet  laid  down  proposals  dictating  the 
work  to  be  accomplished  by  Party  Chapters  (Ex.  7, 
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R.  127-128).  Another  urged  the  membership  to  ''rally 
to  the  defense  of  our  Party  and  around  our  beloved 
leaders"  (Ex.  8,  R.  130)  and  expressed  confidence  in 
the  growth  of  ''our  Party,  its  leaders  and  the  working 
class"  (Ex.  8;  R.  130).  On  both  of  these  exhibits  re- 
ceived by  Mores  from  the  appellant  in  December  1952 
(R.  119-120)  he  had  made  the  notation,  "Received 
from  Al  Fisher  at  Harley  Mores,  December  26,  1952" 
(R.  125-126,  128). 

On  January  17,  1953  (R.  139)  appellant  attended 
a  Communist  Party  meeting  to  evaluate  the  fruits  of 
the  literature  distributed  by  Mores  (R.  134).  Appel- 
lant went  to  urge  the  groups  to  more  active  Party 
work  and  to  revitalize  lagging  membership  and  col- 
lection of  dues  (R.  137).  At  this  meeting  too,  he  gave 
Party  literature  to  Mores  (R.  138-139,  Ex.  9). 

A  four  hour  Party  meeting  was  held  at  Startup, 
Washington  in  May  1953,  one  week  before  Mores  tes- 
tified at  the  Seattle  Smith  Act  trial  (R.  140-142).  The 
meeting  was  emblazoned  in  Mores'  mind  because  he 
knew  at  that  time  that  he  would  appear  as  a  Govern- 
ment witness  (R.  140-142).  Mazie  Mores  also  re- 
called this  meeting  (R.  616).  She  testified  that  appel- 
lant urged  as  many  people  as  possible  to  attend  the 
trial,  and  that  he  appealed  for  funds  to  support  the 
defense  (R.  617).  Both  Mazie  and  Harley  Mores 
(R.  618,  142)  recalled  their  apprehension  when  ap- 
pellant related  that  one  member,  who  had  formerly 
collected  dues  for  the  Party,  would  no  longer  be  given 


17 

that  assignment  for  fear  he  would  give  the  proceeds  to 
the  Government ;  and  when  appellant  told  of  a  former 
Regional  Organizer  whom  he  no  longer  trusted  (R. 
142).  Appellant  detailed  his  concern  with  the  problem 
of  stoolpigeons  in  this  lengthy  meeting  (R.  142),  re- 
flecting a  peculiar  parallel  to  the  literature  he  had 
himself  disseminated: 

There  have  been  a  few  faint  and  weak-hearted 
who  have  dropped  by  the  side  of  the  road  and  even 
a  few  out  and  out  renegades,  but  our  Party  is 
strengthened  by  the  removal  of  this  type  of  anti- 
working  class  element.  We  shall  continue  to  guard 
our  Party's  purity  and  unity  from  the  ideology 
of  the  class  enemy.  (Ex.  8;  R.  129). 

SUMMARY  OF  ARGUMENT 
I 

The  Indictment  Was  Sufficient 

A.  The  materiality  of  the  false  statements 
charged  to  have  been  made  was  adequately  alleged, 
even  though  the  word  "material"  was  not  used  in  the 
indictment.  That  the  statements  in  question  were  ma- 
terial appears  from  the  allegations  made.  This  is  all 
that  was  required.  In  any  event,  appellant  does  not 
even  claim  to  have  been  prejudiced,  and  he  clearly  was 
not  prejudiced. 

B.  The  second  and  fourth  counts  of  the  indict- 
ment which  allege  affiliation  adequately  state  offenses. 
The  term  "affiliation"  as  found  in  the  statute  has  been 
upheld  as  against  a  challenge  that  it  was  unconstitu- 
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tionally  vague.  And  an  indictment  containing  a  count 
based  on  affiliation  was  held  to  sufficiently  advise 
the  accused  of  the  charge  pending  against  him. 

C.  It  was  proper  to  charge  two  offenses  aris- 
ing out  of  the  filing  of  each  affidavit.  It  is  well  set- 
tled that  one  transaction  may  be  the  subject  of  several 
counts  in  an  indictment.  The  test  of  sufficiency  is 
whether  each  count  requires  the  proof  of  additional 
facts.  In  this  indictment  different  proof  is  required 
for  each  of  the  counts,  and  furthermore  concurrent 
sentences  were  imposed  on  each  count  so  that  if  the 
affiliation  counts  were  found  insufficient,  the  con- 
victions on  the  membership  counts  would  still  be  valid 
and  not  subject  to  reversal. 

II 

The  Trial  Court  Did  Not  Err  in  Its  Rulings  on  the 
Admission  of  Evidence 

A.  The  testimony  of  the  witness  Harper  regard- 
ing appellant's  Communist  Party  activities  before  the 
dates  of  the  affidavits  in  question  was  propertly  ad- 
mitted. Evidence  of  appellant's  Party  activity  before 
and  after  the  dates  in  issue  was  propertly  admitted. 

B.  It  was  not  error  to  permit  the  witness  Har- 
per to  explain  his  negative  answer  to  a  question  which 
required  a  categorical  answer. 
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III 

The  Trial  Court  was  Correct  in  Its  Rulings  on  Excluding 
Evidence  Which  Appellant  Attempted  to  Introduce 

A.  The  Court  properly  ruled  that  the  Govern- 
ment was  not  required  to  produce  the  receipts  for  com- 
pensation paid  to  the  witness  Mores  by  the  Federal 
Bureau  of  Investigation.  The  only  purpose  for  the 
admission  of  such  evidence  would  have  been  to  impeach 
the  witness  by  showing  interest  or  bias.  Since  the  Gov- 
ernment furnished  a  certification  of  the  amounts  paid, 
which  was  introduced  in  evidence,  the  receipts  would 
have  merely  been  cumulative,  and  would  not  have  con- 
tained any  additional  ground  for  impeachment. 

B.  The  contention  of  the  appellant  that  the  wit- 
ness Harper  had  admitted  to  the  prosecutor  at  his  pre- 
trial interview  that  he  had  no  knowledge  of  the  Com- 
munist Party  activities  of  the  appellant  is  without 
merit.  On  cross-examination  the  witness  testified 
that  he  had  given  the  prosecutor  all  the  information 
which  he  testified  to  at  the  trial  and  that  he  had  even 
told  him  of  additional  Party  activities  of  the  appellant 
after  the  time  he  testified  to,  but  that  he  was  unwill- 
ing to  testify  to  those  later  events  because  he  could 
not  be  specific  enough  about  them.  Thus,  there  was 
no  evidence  of  any  prior  inconsistent  statement  of  the 
witness  which  would  have  justified  calling  the  prose- 
cutor as  a  witness. 

C.  The  ruling,  which  excluded  the  testimony  of 
Harper,  before  a  Security  Board,  at  which  time  it  is 
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alleged  he  erroneously  identified  two  persons,  was 
proper.  This  was  a  collateral  matter  which  had  no 
bearing  on  any  of  the  substantive  issues  of  this  case  so 
that  the  ruling  which  excluded  such  evidence  was 
proper. 

IV 
The  Instructions  to  the  Jury  Were  Correct 

A.  The  judge  properly  refused  to  give  the  "two- 
witness"  perjury  instruction,  since  this  was  not  a 
prosecution  for  perjury,  but  a  prosecution  under  the 
"false  statements"  statute,  which  does  not  require  that 
the  false  statement  be  under  oath  to  be  punishable. 
Congress'  specific  mandate  that  false  non-Communist 
affidavits  be  prosecuted  under  the  "false  statements" 
statute  is  clear  proof  that  the  "two-witness"  rule  of 
perjury  cases  was  not  intended  to  apply  in  such  prose- 
cutions. Furthermore,  the  gist  of  the  offense  in  such 
prosecutions  is  not  the  false  swearing,  but  the  filing  of 
the  false  affidavit  with  the  National  Labor  Relations 
Board. 

B.  It  was  not  error  for  the  trial  judge  to  refuse 
to  instruct  the  jury,  in  the  exact  language  of  the  re- 
quested instruction,  that  testimony  of  witnesses  who 
were  in  the  employ  of  the  Department  of  Justice  or 
who  were  paid  for  their  testimony  must  be  examined 
with  "greater  scrutiny  and  care  than  the  testimony  of 
an  ordinary  witness."  Fletcher  v.  United  States,  158 
F.  2d  321  (C.A.D.C.)  does  not  require  that  any  spe- 
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cific  form  of  words  be  included  in  the  instructions  in 
''informer"  cases,  and,  moreover,  is  clearly  distin- 
guishable from  this  case  on  its  facts.  An  adequate 
cautionary  instruction  was  given  here.  Hupman  v. 
United  States,  219  F.  2d  243  (C.A.  6),  certiorari  de- 
nied, 349  U.S.  953. 

C.  The  instruction  of  the  Court  explaining  the 
meanings  of  the  words  ''membership"  and  affiliation" 
were  sufficient.  There  was  no  danger  that  the  jury 
could  have  been  misled,  by  the  cast  of  the  language  of 
the  instructions,  into  thinking  that  they  could  convict 
merely  upon  a  finding  of  past  membership  or  affilia- 
tion as  distinguished  from  membership  and  affilia- 
tion on  the  date  of  the  affidavits  of  non-membership. 
These  instructions  furnished  adequate  guidance  for  the 
jury  in  their  consideration  of  the  acts  and  statements 
of  the  appellant  which  would  constitute  membership 
and  affiliation  on  the  dates  in  issue. 


The  Trial  Court  Properly  Denied  Appellant's  Motion 
for  a  Judgment  of  Acquittal,  or  in  the  Alternative, 
for  a  New  Trial 

The  evidence  is  sufficient  to  support  the  verdict 
both  on  the  first  and  third  counts,  regarding  member- 
ship in  the  Communist  Party,  and  on  the  second  arid 
fourth  counts,  regarding  affiliation  with  the  Com- 
munist Party. 

The  issue  under  all  counts  was  whether  appellant 
falsely  denied  that  he  was  a  member  of  the  Communist 
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Party  and  affiliated  with  the  Communist  Party  when 
he  executed  his  non-Communist  affidavits  on  June  29, 
1951,  and  July  11,  1952. 

A.  The  Government  substantiated  the  charges 
raised  in  the  indictment  by  showing  appellant's  con- 
tinued adherence  to  Communist  Party  tenets  and  con- 
tinued activity  with  Communist  Party  programs,  as 
demonstrated  by  two  former  members  of  the  Party. 
Government  witnesses  Clark  Harper  and  Harley  Mores 
detailed  appellant's  initial  activity  in  the  Communist 
Party  at  a  District  Committee  Meeting  of  the  top 
Party  leaders  in  January  1949.  This  District  Com- 
mittee Meeting  was  described  as  an  important  occa- 
sion commensurate  with  the  Committee's  function  of 
interpreting  the  highest  policies  of  the  National  Com- 
mittee of  the  Communist  Party  for  the  membership 
in  the  regional  organizations. 

B.  The  evidence  showed  that  in  1950  appellant 
paid  membership  dues  to  the  Communist  Party  and 
was  discovered  by  two  Police  Officers  of  the  Sumner, 
Washington  area,  with  approximately  100  pamphlets 
of  Party  literature.  At  the  time  of  this  activity,  ap- 
pellant was  required  to  execute  an  affidavit  of  non- 
Communist  Union  Officer.  To  reconcile  this  require- 
ment with  his  Party  duties,  appellant  sought  the  ad- 
vice of  a  Party  functionary  who  referred  him  to  the 
higher  officers  of  the  Party  in  Everett,  Washington. 

C.  Government  witness  Harper  described  the 
Communist  Party  security  program  during  the  years 
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1948  to  1953.  He  stated  that  the  security  measures 
were  designed  to  meet  the  problem  facing  the  Com- 
munist Party  membership  in  executing  the  affidavit 
of  a  non-Communist  Union  Officer.  Harper's  testi- 
mony demonstrated  that  the  Party  established  exclu- 
sive "contact"  groups,  whose  relations  with  other  simi- 
lar cells  of  the  Party,  were  forbidden. 

D.  In  1952,  appellant  renewed  his  open  activity, 
which  had  been  curtailed  by  the  security  program  of 
the  Communist  Party,  when  he  was  appointed  to  or- 
ganize the  Everett  area  for  the  Party  and  to  revive 
flaging  membership  subscriptions  and  dues  payments. 
Subsequent  to  his  appointment,  appellant  was  present 
at  a  Communist  Party  meeting  on  December  26,  1952. 
at  which  time  he  related  his  growing  role  in  the  Party 
hierarchy,  and  gave  Party  literature  to  a  Communist 
functionary  for  distribution  to  the  membership.  The 
literature  was  used  as  the  basis  for  future  meeting 
agendas  and  prescribed  a  reading  list  of  Communist 
Party  material. 

E.  Appellant  convened  a  meeting  of  the  Com- 
munist Party  on  January  17,  1953,  at  which  problems 
of  dues  and  unsatisfactory  membership  activities  were 
examined.  At  that  time  he  exhorted  the  membership 
to  more  sustained  effort  in  the  Party's  behalf  and  dis- 
tributed Party  literature. 

At  a  meeting  in  May  1953,  appellant  urged  Party 
members  to  active  participation  in  fighting  the  Seattle 
Smith  Act  trial  through  attendance  at  the  trial  and 
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contribution  of  funds  for  the  defense.  At  the  same 
meeting,  appellant  expressed  his  growing  concern 
with  the  problem  of  those  ''stoolpigeons"  within  the 
Party  who  were  exposing  its  activities. 

The  Government  submits  that  the  uncontradicted 
evidence  presented  in  the  Court  below  details  an  ir- 
refutable record  of  appellant's  dedicated  activity  be- 
tween January  1,  1949,  and  May  17,  1953.  The  open 
manifestations  of  such  Party  activities  were  dimin- 
ished only  when,  pursuant  to  the  edict  of  the  Commu- 
nist Party,  the  appellant  went  underground. 

ARGUMENT 
I 

The  Indictment  Was  Sufficient 

Appellant  contends  that  the  indictment  failed  to 
set  out  the  essentials  of  the  offense  charged  and  that 
it  failed  to  set  forth  with  sufficient  precision  and 
clarity  the  time,  place  and  manner  in  which  the  of- 
fenses were  committed  and  that  it  was  so  vague  and 
indefinite  that  he  was  unable  to  prepare  a  proper 
defense. 

An  information  or  indictment  is  sufficient  to  meet 
modern  requirements  if  it  alleges  basic  facts  covering 
the  essential  elements  of  a  crime  against  the  United 
States  with  enough  particularity  to  apprise  the  defend- 
ant of  the  nature  of  the  charge  and  to  enable  him  to 
protect  himself  from  a  subsequent  prosecution  for  the 
same  offense.  Hagner  v.  United  States,  285  U.S.  427, 
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431 ;  Todorow  v.  United  States,  173  F.  2d  439,  447 
(C.A.  9),  certiorari  denied  337  U.S.  925. 

(a)  Materiality  Was  Adequately  Alleged 

It  is  to  be  noted  that  appellant  does  not  go  so  far 
as  to  question  or  deny  the  materiality  of  the  false  state- 
ments charged,  since  they  were  manifestly  material. 
Nor  does  he  claim  to  have  been  prejudiced  in  any  way 
by  the  alleged  failure  of  the  indictment  to  cover  ma- 
teriality, and  indeed  it  is  plain  that  the  alleged  de- 
ficiency could  not  have  prejudiced  his  defense  in  any 
manner.  But  in  any  event,  the  indictment  was  not 
even  technically  deficient  in  the  respect  claimed. 

Assuming,  arguendo,  that  appellant  is  correct  in 
his  contention  that  the  statements  must  be  material 
to  the  inquiry,  this  indictment  sufficiently  alleged 
materiality.  The  case  of  Rolland  v.  United  States,  200 
F.  2d  678  (C.A.  5),  certiorari  denied  345  U.S.  964, 
on  which  appellant  relies,  merely  states  that  an  in- 
dictment charging  a  violation  of  this  section  must 
allege  that  the  false  statements  charged  were  material 
or  allege  facts  from  which  their  materiality  may  be 
shown.  The  indictment  in  this  case  clearly  conformed 
to  this  rule.  While  the  word  "material"  was  not  used 
in  the  indictment,  it  is  not  correct  to  say,  as  does 
appellant  (A.  21),  that  it  "does  not  allege  that  the 
statements  were  material.  Nor  does  it  state  facts  to 
show  their  materiality."  The  materiality  of  the  false 
statements  which  appellant  was  accused  of  having 
made  was  charged  in  substance  by  virtue  of  the  fol- 
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lowing  allegations  (A.  69-73) :  that  appellant  ''in  a 
matter  within  the  jurisdiction  of  the  National  Labor 
Relations  Board,  did  unlawfully,  wilfully  and  know- 
ingly use  and  file,"  two  false  writings  and  documents, 
namely  'affidavit  of  Non-Communist  Union  Officers' 
(Form  NLRB-1080),  knowing  the  same  to  contain 
false  statements  and  representations,  to- wit:  that  ap- 
pellant was  not  then  and  there  a  member  of  the  Com- 
munist Party"  (Counts  1  and  3)  and  "that  he  was  not 
then  and  there  affiliated  with  the  Communist  Party" 
(Counts  2  and  4),  and  that  appellant  knew  these  state- 
ments to  be  false  when  he  made  them. 

In  the  case  of  Hupman  v.  United  States,  219  F. 
2d  243,  (C.A.  6),  certiorari  denied  349  U.S.  953,  in 
which  an  indictment  almost  identical  with  the  indict- 
ment^ in  this  case  was  filed,  this  same  point  was  raised 
on  appeal.     The  Court  of  Appeals  said  at  page  248: 

"^The  indictment  in  the  Hupman  case  was  as  follows: 

"Count  One 

"That  on  or  about  December  15,  1949,  in  the 
Southern  District  of  Ohio,  Western  Division,  Everest 
Melvin  Hupman  aka  Melvin  E.  Hupman,  the  defend- 
ant herein,  in  a  matter  within  the  jurisdiction  of  the 
National  Labor  Relations  Board,  an  agency  of  the 
United  States,  did  unlawfully,  willfully,  and  knowing- 
ly in  an  'Affidavit  of  Non-Communist  Union  Officer' 
(Form  NLRB-1081)  make  a  false,  fictitious  and 
fraudulent  statement  and  representation,  to-wit,  that 
he  was  not  a  member  ofthe  Communist  Party  when 
in  truth  and  fact  the  said  Everest  Melvin  Hupman, 
aka  Melvin  E.  Hupman,  then  and  there  well  knew  such 
statement  to  be  false,  fictitious  and  fraudulent  as  he 
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Equally  lacking  in  persuasion  is  the  complaint 
that  the  indictment  was  insufficient  because  of  its 
failure  to  charge  that  the  false  statement  was  ma- 
terial or  that  the  statement  was  made  in  a  matter 
within  the  jurisdiction  of  the  United  States.  Both 
affidavit  and  indictment,  in  effect  proclaim  ma- 
teriality and  jurisdiction.  The  appellant  clearly 
was  advised  of  the  charge  he  had  to  meet  and  with 
specific  identity  to  preclude  the  danger  of  double 
jeopardy. 

The  same  point  was  again  raised  by  the  petitioner 
in  the  petition  for  certiorari. 

It  has  been  held,  however,  that  an  analysis  of  18 

then  and  there  well  knew  he  was  a  member  of  the  Com- 
munist Party. 

''Count  Two 

''That  on  or  about  December  15,  1949,  in  the 
Southern  District  of  Ohio,  Western  Division,  Everest 
Melvin  Hupman,  aka  Melvin  E.  Hupman,  the  defend- 
ant herein,  in  a  matter  within  the  jurisdiction  of  the 
National  Labor  Relations  Board,  an  agency  of  the 
United  States,  did  unlawfully,  willfully,  and  knowing- 
ly in  an  'Affidavit  of  Non-Communist  Union  Officer' 
(Form  NLRB-1081  make  a  false,  fictitious  and  fraud- 
ulent statement  and  representation,  to-wit,  that  he 
was  not  affiliated  with  the  Communist  Party  when  in 
truth  and  fact  the  said  Everest  Melvin  Hupman,  aka 
Melvin  E.  Hupman,  then  and  there  well  knew  such 
statement  to  be  false,  fictitious  and  fraudulent  as  he 
then  and  there  well  knew  he  was  affiliated  with  the 
Communist  Party. 

"A  True  Bill. 

"Ray  J.  O'Donnell 

"United  States  Attorney 

"Wm.  R.  Wilson,  Foreman" 
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U.S.C.  1001  reveals  that  the  false  statements  and 
documents  clause,  unlike  the  concealment  clause,  does 
not  require  that  the  misrepresented  facts  be  material. 
United  States  v.  Lange,  128  F.  Supp.  797  (D.C.  S.D. 
N.Y.);  United  States  v.  Varano,  113  F.  Supp.  867 
(D.C.  M.D.  Pa.).  Thus,  the  indictment  was  in  the 
language  of  the  statute,  and  clearly  apprised  the  de- 
fendant of  the  charges  against  him.  Potter  v.  United 
States,  155  U.S.  438,  444 ;  Ledbetter  v.  United  States, 
170  U.S.  606,  609-610. 

In  Kay  v.  United  States,  303  U.S.  1,  which  in- 
volved a  prosecution  under  a  similar  false  statements 
statute,  the  Court  said,  at  pages  5-6 : 

It  does  not  lie  with  one  knowingly  making  false 
statements  with  intent  to  mislead  officials  of 
the  [Government]  to  say  that  the  statments  were 
not  influential  or  the  information  not  important. 

For  all  these  reasons,  we  submit  the  indictment 
made  adequate  allegations  of  materiality  and  there 
was  no  necessity  to  allege  in  haec  verba  that  the  state- 
ments were  material. 

(b)  Counts  Two  and  Four  Are  Sufficient 

Appellant  contends  that  the  second  and  fourth 
counts  of  the  indictment  are  defective  in  that  the  term 
"affiliation"  is  so  vague,  uncertain  and  indefinite  that 
no  intelligible  standard  of  conduct  is  prescribed  and 
no  notice  of  the  offense  charged  is  given. 

The  affidavit  provisions  were  considered  in  the 
case  of  Inland  Steel  Company  v.  National  Labor  Re- 
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lations  Board,  170  F.  2d  247  (C.A.  7),  affirmed  339 
U.S.  382.  In  that  case  the  Court  said  at  pages  266-267 : 

The  point  is  made  that  the  section  [159(h)]  is 
invalid  because  the  phrase  'any  organization  that 
believes  in  or  teaches  the  overthrow  of  the  United 
States  Government  by  force  or  by  any  illegal  or 
unconstitutional  methods',  'affiliated  with'  and  the 
word  'supports'  are  vague  and  indefinite  and  must 
fall  before  the  First,  Fourth  and  Fifth  Amend- 
ments. For  the  reasons  set  forth  in  National  Mari- 
time Union  v.  Herzog,  supra,  I  think  the  contention 
lacks  merit  *  *  *  Moreover,  the  language  is  not  so 
vague  that  men  of  common  intelligence  luould 
have  to  guess  its  meaning  and  differ  a^  to  its  ap- 
plication. It  requires  only  that  persons  who  know- 
ingly engage  in  the  activities  set  forth  in  §  9(h) 
or  who  knowingly  believe  in  the  enumerated  doc- 
trines, or  who  knowingly  support  organizations 
which  disseminate  such  doctrines  shall  not  ob- 
tain access  to  the  machinery  set  up  by  Congress 
for  the  purpose  of  advancing  a  specific  public 
policy;  hence  if  an  affiant  honestly  believes  that 
he  is  not  affiliated  with  the  Communist  Party, 
that  he  does  not  support  any  organization  which 
to  his  knowledge  teaches  the  overthrow  of  the 
United  States  Government  *  *  *  such  an  affiant 
would  be  in  no  danger  of  conviction  under  *  *  * 
18  U.S.C.A.  1001.  [Emphasis  supplied] 

In  American  Communications  Association  v. 
Douds,  339  U.S.  382,  which  affirmed  the  Inland  Steel 
Co.  V.  National  Labor  Relations  Board  decision,  supra, 
Chief  Justice  Vinson,  speaking  for  the  Court  on  the 
question  of  the  constitutionality  of  the  affidavit  re- 
quirement, stated  at  pages  412-413: 

The  only  criminal  punishment  specified  [in  Sec- 
tion 159(h)]  is  the  application  of  §  35A  of  the 
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Criminal  Code,  18  U.S.C.,  Section  1001,  which  cov- 
ers only  those  false  statements  made  'knowingly 
and  wilfully'.  The  question  in  any  criminal  prose- 
cution involving  a  noncommunist  affidavit  must, 
therefore,  be  whether  the  affiant  acted  in  good 
faith  or  knowingly  lied  concerning  his  affiliations, 
beliefs,  support  of  organizations,  etc,  *  *  *  And 
since  the  constitutional  vice  in  a  vague  or  indefi- 
nite statute  is  the  injustice  to  the  accused  in  plac- 
ing him  on  trial  for  an  offense,  the  nature  of 
which  he  is  given  no  fair  warning,  the  fact  that 
punishment  is  restricted  to  acts  done  with  knowl- 
edge that  they  contravene  the  statute  makes  this 
objection  untenable.  As  this  court  pointed  out 
in  United  States  v.  Ragen,  314  U.S.  513:  'A  mind 
intent  upon  wilful  evasion  is  inconsistent  with 
surprised  innocence'  *  *  *  Without  considering, 
therefore,  whether  in  other  circumstances,  the 
words  used  in  §  9(h)  would  render  a  statute  un- 
constitutionally vague  and  indefinite,  we  think 
that  the  fact  that  under  §  35A  of  the  Criminal 
Code,  no  honest,  untainted  interpretation  of  those 
words  is  punishable  removes  the  possibility  of  con- 
stitutional infirmity. 

If  the  provisions  of  Section  159(h)  are  not  un- 
constitutionally vague  insofar  as  they  call  for  the 
filing  of  an  affidavit  which  employs  the  words  mem- 
bership, affiliation  and  support,  as  the  cases  above 
have  held,  neither  then  is  an  indictment  alleging  a 
false  statement  which  employs  the  language  of  the 
statute. 

In  the  Hupman  case,  supra,  p.  26,  the  appellant 
raised  the  identical  point,  both  in  the  Court  of  Ap- 
peals and  in  his  petition  for  certiorari.  The  Court  of 
Appeals  for  the  Sixth  Circuit  said,  at  page  245: 
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In  respect  to  the  sufficiency  of  the  indictment,  it 
has  been  repeatedly  held,  as  in  the  Behrman  case, 
supra,  'It  is  enough  to  sustain  an  indictment  that 
the  offense  be  described  with  sufficient  clearness 
to  show  a  violation  of  law,  and  to  enable  the  ac- 
cused to  know  the  nature  and  cause  of  the  accu- 
sation and  to  plead  the  judgment,  if  one  be  ren- 
dered, in  lieu  of  further  prosecution  for  the  same 
offense.'  The  indictment,  in  the  present  case,  was 
thoroughly  considered  by  Judge  Martin  of  this 
court  when  sitting,  by  designation,  in  the  District 
Court,  he  denied  a  motion  to  dismiss  it  for  failure 
to  state  an  offense.  With  his  well  considered  re- 
view developed  in  his  memorandum  opinion  of 
January  29,  1953,  we  are  in  full  accord. 

Thus,  the  contention  of  appellant  that  the  term 
"affiliation"  is  vague  and  does  not  inform  him  suffi- 
ciently of  the  charge  has  been  disposed  of  by  the  rul- 
ings of  the  courts,  which  have  upheld  the  constitu- 
tionality of  the  statute  and  the  validity  of  an  indict- 
ment substantially  similar  to  the  subject  indictment 
(see  footnote  4,  p.  26). 

(c)  Membership  and  Affiliation  Are  Properly  Charged 
In  Separate  Counts 

Appellant  argues  that  since  it  is  the  filing  of  the 
affidavits  containing  the  false  statements  which  con- 
stitutes the  offense,  it  was  improper  to  charge  each 
false  statement  in  a  separate  count  of  the  indictment. 

It  is  well  settled  that  one  transaction  may  be  the 
subject  of  more  than  one  count  in  an  indictment.  Fred- 
erick V.  United  States,  163  F.  2d  536,  546  (C.A.  9), 
certiorari  denied  332  U.S.  775.  As  the  Supreme  Court 
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said  in  Dealy  v.  United  States,  152  U.S.  539,  542: 

It  is  familiar  law  that  separate  counts  are  united 
in  one  indictment,  either  because  entirely  separate 
and  distinct  offences  are  intended  to  be  charged, 
or  because  the  pleader,  having  in  mind  but  a  single 
offense,  varies  the  statement  in  the  several  counts 
as  to  the  manner  or  means  of  its  commission  in  or- 
der to  avoid  at  the  trial  an  acquittal  by  reason  of 
any  unforseen  lack  of  harmony  between  the  alle- 
gations and  the  proofs  *  *  *  Yet,  whatever  the 
purpose  may  be,  each  count  is  in  form  a  distinct 
charge  of  a  separate  offence,  and  hence  a  verdict 
of  guilty  or  not  guilty  as  to  it  is  not  responsive 
to  the  charge  in  any  other  count. 

In  determining  whether  separate  counts  of  an 
indictment  constitute  the  same  offense,  the  test  to  be 
applied  is  whether  each  count  requires  proof  of  addi- 
tional facts  or  evidence.  NovTrtandale  v.  United  States, 
201  F.  2d  463,  464  (C.A.  5),  certiorari  denied  345 
U.S.  999.  According  to  that  test  there  is  no  duplicity 
in  this  indictment,  as  proof  of  membership  in  an  or- 
ganization requires  different  evidence  than  proof  of 
affiliation  with  that  same  organization  would  require. 

This  Court  is  the  case  of  Berg  v.  United  States, 
176  F.  2d  122  (C.A.  9),  certiorari  denied  338  U.S.  876, 
when  reviewing  an  indictment  which  contained  sev- 
eral counts  each  of  which  charged  the  making  of  a 
false  entry  in  a  report  filed  with  the  Interstate  Com- 
merce Commission  stated,  at  pages  125-126: 

The  falsification  of  the  several  entries  was  pun- 
ishable in  each  instance  as  a  separate  crime.  Each 
entry  required  proof  of  additional  facts,  in  order 
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to  establish  the  separate  crime,  whether  made 
on  the  same  report  or  different  reports.  *  *  * 

In  the  case  of  Seymour  v.  United  States,  77  F. 
2d  577  (C.A.  8),  there  was  an  appeal  from  a  convic- 
tion for  perjury  committed  before  a  Senate  Subcom- 
mittee. The  multi-count  indictment  refers  to  indi- 
vidual matters  of  inquiry  during  the  course  of  the  de- 
fendant's interrogation.  It  was  the  contention  of  the 
defense  that  the  indictment  should  have  contained 
only  one  count  and  that  such  count  should  have  em- 
braced all  of  the  questions  and  answers  assigned.  The 
Court  of  Appeals  rejected  the  argument  stating  at 
page  581: 

This  contention  is  not  well  grounded.  The  mat- 
ter covered  by  the  indictment  related  to  various 
alleged  false  statements  in  answer  to  questions 
concerning  different  matters  *  *  *  Thus  it  ap- 
pears that  the  statements  covered  by  the  several 
counts  referred  to  different  matters  of  inquiry. 
Neither  the  circumstances  that  all  referred  to  the 
same  general  subject  of  inquiry  or  that  all  were 
made  at  the  same  hearing  prevents  each  from 
being  a  separate  and  distinct  crime  punishable 
as  such.  The  commission  of  perjury  as  to  one 
matter  does  not  absolve  the  witness  or  afford  him 
immunity  as  to  all  other  matters  covered  by  his 
testimony  at  the  same  hearing. 

The  present  indictment  charges  the  defendant 
with  making  four  distinct  false  statements.  The  fact 
that  the  false  statements  referred  to  in  Counts  I  and 

II  were  contained  in  one  affidavit  and  those  in  Counts 

III  and  IV  were  contained  in  another  is  not  material 
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to  a  determination  as  to  whether  the  four  Counts  of 
the  indictment  charge  an  identical  offense  in  four 
different  matters.  The  sole  determining  factor  is  that 
the  statements  dealing  with  membership  and  affilia- 
tion are  different  subject  matters.  Indeed,  had  the 
Government  contracted  each  into  a  single  count  it 
could  very  properly  be  argued  that  such  a  count  was 
duplications.  An  indictment  drawn  in  that  fashion 
would  unquestionably  be  prejudicial  and  would  lead 
only  to  confusion. 

There  is  ample  precedent  for  this  treatment  of 
plural  counts.  In  criminal  cases  involving  perjury 
and  contempt  of  Congress,  the  courts  have  long  recog- 
nized that  several  answers,  or  refusals  to  answer  con- 
stitute separate  and  distinct  offenses  for  the  purpose 
of  pleading  and  trial.  However,  as  they  were  simul- 
taneous and  directed  to  one  subject  of  inquiry  they 
could  give  rise  to  only  a  single  offense  for  the  purpose 
of  punishment.  United  States  v.  Orman,  207  F.  2d 
148  (C.A.  3) ;  United  States  v.  Yukio  Abe.  95  F.  Supp. 
991  (D.C.  Hawaii). 

As  this  court  said  in  Barnes  v.  United  States, 
142  F.  2d  648,  (C.A.  9),  at  page  650: 

It  is  permissible  to  allege  the  commission  of  an 
offense  in  several  separate  counts,  *  *  *  but  if 
proof  of  guilt  under  each  count  rests  upon  the 
same  facts  it  is  error  to  impose  separate  sen- 
tences or  fines  for  each  count. 

It  is  submitted  that  in  the  instant  case  there  was 
no  departure  from  that  rule  as  different  facts  were 
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necessary  to  prove  each  of  the  counts.  However,  if  it 
were  held  that  the  same  facts  proved  membership  and 
affiliation  it  is  submitted  that  there  was  no  error, 
as  the  trial  court  imposed  sentences  on  each  count  to 
run  concurrently  (A.  3).  Consequently,  even  if  it  were 
found  that  it  was  erroneous  to  charge  that  each  of  the 
false  statements  constituted  a  separate  offense,  the 
appellant  would  not  be  entitled  to  prevail  on  this 
appeal  as  the  membership  counts  and  the  convictions 
on  those  counts  would  still  be  valid,  and  error  relating 
to  only  one  of  the  counts  would  not  warrant  reversal. 
Brooks  V.  United  States,  267  U.S.  432,  441;  Hira- 
bayashi  v.  United  States,  320  U.S.  81,  85,  105;  Pinker- 
ton  V.  United  States,  328  U.S.  640,  641-642  fn.  1.  It 
is  submitted  that  there  was  no  error  affecting  either 
count. 

II 

The  Trial  Court  Ruled  Correctly  on  the   Admission 
of  Evidence 

A.  Appellant  contends  that  the  trial  court  erred 
in  admitting  the  testimony  of  the  Government  witness 
Harper  which  it  contends  was  irrelevant  in  that  the 
direct  testimony  of  Harper  as  to  appellant's  attend- 
ance at  Communist  Party  meetings  was  limited  to  a 
period  before  the  execution  of  the  non-Communist  affi- 
davits ;  and  the  explanation  which  the  court  permitted 
Harper  to  give  in  answer  to  the  question,  whether  or 
not  he  had  seen  the  appellant  at  any  Communist  Party 
meetings  after  January  1,  1949.  Appellant  apparently 
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believes  that  since  the  fact  in  issue  was  his  member- 
ship and  affiliation  on  the  dates  on  which  the  affi- 
davits in  question  were  signed,  it  was  improper  to 
admit  evidence  of  his  Communist  Party  activities 
before  that  date.     This  contention  is  without  merit. 

The  statutory  requirement  (29  U.S.C.  159(h)) 
of  an  oath  of  non-membership  in  the  Communist  Party, 
which  is  a  prerequisite  to  the  utilization  of  the  pro- 
cesses of  the  National  Labor  Relations  Board,  can  be 
satisfied  only  by  an  affidavit  drafted  in  the  present 
tense : 

*  *  *  that  he  is  not  a  member  of  the  Communist 
Party  *  *  *.  [Emphasis  supplied] 

It  was  the  Government's  contention  at  the  trial 
that  appellant  was  a  member  of  the  Communist  Party 
on  July  29,  1951,  and  July  11,  1952,  and  that  conse- 
quently his  affidavits  of  those  dates  stating  that  he  was 
not  then  a  member  were  false.  To  convince  the  jury 
of  this,  the  Government  was  required  to  adduce  either 
direct  evidence  of  appellant's  membership  on  those 
specific  dates  or  evidence  of  overt  acts  and  facts  oc- 
curring both  before  and  after  those  dates  which  would 
warrant  the  jury  in  concluding  beyond  a  doubt  that  he 
was  a  member  of  the  Party  on  those  dates.  The  Gov- 
ernment presented  a  case  of  the  latter  sort.  The  evi- 
dence it  adduced,  if  accepted  by  the  jury  as  true,  im- 
pelled the  conclusion  that  appellant  falsely  stated  that 
he  was  not  a  member  of  the  Communist  Party  on  the 
crucial  dates. 
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The  authorities  cited  by  appellant  (A  32)  do  not 
support  his  contention  that  the  witness  Harper's  testi- 
mony of  his  membership  before  the  dates  in  issue  was 
erroneously  received.  In  some  of  the  cases  cited 
{e.g.,  Wolf  V.  United  States,  259  Fed.  388  (C.A.  8) ; 
Kammann  v.  United  States,  259  Fed.  192  (C.A.  7) ; 
Dalton  V.  United  States,  154  Fed.  461  (C.A.  7) ;  State 
V.  Wenzel,  72  N.H.  396,  56  A.  918;  Pooley  v.  Button, 
147  N.W.  154),  the  ruling  of  inadmissibility  was  based 
on  the  ground  that  the  evidence  in  question  did  not 
have  probative  value  on  the  issue  with  respect  to 
which  it  was  admitted. 

In  Haupt  V.  United  States,  330  U.S.  631,  642,  it 
was  held  that  evidence  of  conversations  and  occur- 
rences long  before  the  indictment  which  consisted  of 
statements  indicating  sympathy  with  Hitler  and  Nazi 
Germany  and  hostility  to  the  United  States,  were  prop- 
perly  admitted  in  a  treason  prosecution  in  order  to 
show  intent. 

The  Court  of  Appeals  for  the  Second  Circuit  in 
United  States  v.  Dennis,  183  F.  2d  201  (C.A.  2),  af- 
firmed, 341  U.S.  494,  in  holding  that  statements  which 
defendants  made  before  the  acts  charged  became  a 
crime  and  before  the  period  of  the  alleged  conspiracy 
were  competent  and  relevant,  said,  at  page  231: 

*  *  *  but  it  is  nonsense  to  say  that  events  occur- 
ring before  a  crime,  can  have  no  relevance  to  the 
conclusion  that  the  crime  was  committed;  and 
declarations  are  no  different  from  any  other  evi- 
dence.    How  far  back  of  the  commission  of  the 
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crime  one  may  go  is  a  matter  of  degree,  and  with- 
in the  general  control  of  the  judge  over  the  rele- 
vancy of  evidence.  In  the  case  at  bar,  there  is 
not  the  least  reason  to  hold  that  his  discretion 
was  abused.  The  same  doctrine  applies  to  evi- 
dence occurring  before  the  acts  charged  had  be- 
come a  crime  at  all:  e.g.,  in  the  case  at  bar  the 
visits  of  some  of  the  defendants  to  Moscow  before 
1940.  Just  as  in  the  case  of  events  occurring 
before  the  dates  laid  in  the  indictment,  so  events 
occurring  before  the  conspiracy  had  become  a 
crime,  may  have  logical  relevance  to  the  conclu- 
sion that  the  conspiracy  continued  until  after 
1940.  It  is  toto  coelo  a  different  question  whether 
we  are  treating  them  as  media  concludendi,  or 
as  the  factum  itself.  Kammann  v.  United  States, 
7  Cir.,  259  F.  192,  is  not  the  contrary;  the  dec- 
larations of  the  accused  before  we  were  at  war 
were  extremely  remote  to  prove  his  intent  after 
we  entered  the  war.  There  might  indeed  be  a 
faint  bias  for  supposing  that  one  who  sided  with 
the  Germans  while  we  were  neutral,  would  still 
side  with  them  after  we  were  enemies ;  but  it  was 
not  surprising  that  the  appellate  court  thought 
the  inference  too  feeble  to  be  within  the  trial 
court's  discretion.  However,  in  Wolf  v.  United 
States,  8  Cir.,  259  F.  388,  393,  although  the  re- 
port leaves  it  uncertain,  apparently  the  declara- 
tions were  made  after  we  entered  the  war,  and  yet 
they  were  held  to  be  improperly  admitted ;  and  in 
Haywood  v.  United  States,  7  Cir.,  268  F.  795,  806, 
there  is  a  dictum  to  the  same  effect.  We  are  not 
in  accord  with  this  reasoning;  and  it  follows  that 
we  regard  the  admission  of  evidence  of  what  any 
of  the  defendants  did  before  the  Smith  Act  was 
passed  as  competent  and  relevant.  Indeed,  it  would 
have  been  equally  so,  had  its  use  not  been  con- 
fined, as  it  was,  to  the  individual  defendants  con- 
cerned :  that  is,  it  would  have  been  had  the  judge 
concluded,  as  well  as  he  might,  that  already  all 
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the  defendants  were  engaged  in  the  same  enter- 
prise that  was  charged  against  them  in  the  in- 
dictment. The  only  question  that  could  arise  was 
whether  the  interlude  of  the  Communist  Political 
Association  between  May,  1944  and  July,  1945, 
made  what  was  done  earlier  too  remote  rationally. 
Clearly  the  interlude  did  not  do  so.  We  hold  that 
all  the  declarations  were  competent  and  relevant. 

B.  The  appellant  also  contends  that  it  was  error 
for  the  trial  court  to  permit  the  witness  Harper  to  ex- 
plain his  answer  to  the  following  question  (R.  412) : 

And  had  you  seen  him  at  Communist  Party  meet- 
ings after  that  date? 

It  has  been  held  that  the  trial  judge  has  discre- 
tion in  ruling  upon  whether  a  witness  may  be  permit- 
ted to  explain  an  answer.  United  States  v.  Stoehr,  100 
F.  Supp.  143,  154  (D.C.  M.D.  Pa.),  affirmed,  196  F. 
2d  276,  certiorari  denied,  344  U.S.  826;  United  States 
V.  Graham,  102  F.  2d  436,  441  (C.A.  2),  certiorari 
denied,  307  U.S.  643.  And  a  witness  is  ordinarily 
permitted  to  explain  his  answer  where  the  question 
calls  for  a  categorical  answer.  Webber  v.  Auto  Park 
Transportation  Co.,  138  Wash.  325,  244  P.  718,  719 
(1926). 

In  this  instance,  since  the  question  was  one  which 
called  for  a  categorical  answer,  it  was  proper  for  the 
trial  court  to  permit  the  witness  to  qualify  his  negative 
answer  to  the  question.  As  it  developed,  the  witness 
explained  the  Party  security  measures  which  were  in 
effect  at  that  time  and  also  the  possibility  of  his  having 
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seen  Mr.  Fisher  at  a  subsequent  District  Committee 
convention  (R.  410-411).  On  cross-examination  the  wit- 
ness Harper  further  explained  this  answer  by  testify- 
ing that  at  his  pretrial  interview  he  advised  the  prose- 
cutor that  while  he  had  seen  the  appellant  at  other 
subsequent  meetings,  he  was  unwilling  to  testify  re- 
garding these  occasions  as  he  could  not  be  specific 
enough  about  them  (R.  566). 

For  these  reasons,  it  is  submitted  that  the  trial 
court  did  not  err  when  it  permitted  the  witness  Har- 
per to  testify  as  to  appellant's  Communist  Party  ac- 
tivities, and  it  properly  allowed  the  witness  to  explain 
his  answer  to  a  question  which  required  a  yes  or  no 
answer. 

in 

The  Trial  Court's  Rulings  on  the  Exclusion  of  Evidence 
Were   Correct 

The  appellant  cites  as  error  three  rulings  of  the 
trial  court  which  excluded  evidence  offered  by  him. 
The  alleged  erroneous  rulings  involved:  the  refusal 
of  the  trial  court  to  compel  the  Government  to  produce 
the  records  of  the  Federal  Bureau  of  Investigation 
dealing  with  the  compensation  of  the  witness  Mores; 
the  exclusion  of  the  testimony  of  the  Assistant  United 
States  Attorney,  who  presented  the  case,  when  ap- 
pellant attempted  to  call  him  as  a  witness  to  show 
prior  inconsistent  statements  by  the  witness  Harper; 
the  exclusion  of  testimony  of  the  witness  Harper  in 
another  proceeding  having  no  connection  with  this  case. 
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A.     The  Receipts  for  Payments  to  the  Witness  Mores 
Were  Properly  Excluded 

Appellant  contends  (A.  36-40)  that  the  trial  court 
erred  when  it  did  not  compel  the  Government  to  pro- 
duce the  receipts  of  payments  made  to  the  witness 
Harley  Mores  while  he  was  posing  as  a  Communist 
Party  member  from  1942  to  1953. 

The  witness  Mores  had  on  direct  examination 
estimated  the  total  amount  he  had  been  paid  was  about 
$10,000.  On  cross-examination  when  the  witness  said 
that  he  had  no  way  of  checking  the  amount,  appellant 
demanded  that  the  receipts  of  the  payments  made  to 
him  by  the  Federal  Bureau  of  Investigation  be  pro- 
duced (R.  326).  The  Government  then  offered  to 
stipulate  that  the  amount  was  $10,000  but  this  stipu- 
lation was  rejected  by  appellant  (R.  328).  The  Court 
ruled  that  there  was  not  a  sufficient  showing  for  the 
production  of  the  receipts,  but  that  the  total  amount 
of  compensation  was  material  and  should  be  furnished 
(R.  338).  In  response  to  this  ruling  the  Government 
announced  that  the  Federal  Bureau  of  Investigation 
had  reported  the  total  amount  paid  to  the  witness  was 
$10,530  (R.  365).  In  the  later  stages  of  the  trial  a 
certification  prepared  by  the  Federal  Bureau  of  In- 
vestigation, showing  the  sums  received  by  the  witness, 
was  furnished  the  appellant,  this  was  later  admitted 
into  evidence  (R.  749;  Ex.  10). 

Facts  tending  to  show  interest  or  bias  on  the  part 
of  a  witness  may  be  elicited  on  cross-examination,  Ma- 
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jestic  V.  Louisville  &  Nashville  R.  R.  Co.,  147  F.  2d 
621,  627  (C.A.  6) ;  and  ordinarily,  evidence  that  a  wit- 
ness is  employed  by  a  party  to  the  action  is  admissible 
to  show  bias  or  interest,  Sprinkle  v.  Davis,  11  F.  2d 
925,  931  (C.A.  4),  certiorari  denied,  314  U.S.  647. 
While  employment  of  a  witness  may  be  considered  on 
the  point  of  his  credibility,  it  is  not  of  itself  a  sufficient 
reason  for  disregarding  his  testimony.  Arnall  Mills 
V.  Smallwood,  68  F.  2d  57, 59  (C.A.  5) ;  Wabash  Screen 
Door  Co,  V.  Black,  126  Fed.  721,  726  (C.A.  6). 

The  appellant  on  this  basis  then  was  entitled  to 
elicit  from  the  witness  Mores  the  information  of  his 
employment  by  the  Government  and  the  amount  of  his 
compensation.  In  this  attempt  he  received  the  esti- 
mate of  the  witness  as  to  the  amount  and  a  certifica- 
tion of  the  amount  by  the  Government.  It  is  to  be  noted 
that  the  witness'  estimate  was  within  $500  of  the 
actual  amount  paid,  not  a  sufficient  difference  to  con- 
stitute contradictory  testimony. 

Since  the  appellant  was  afforded  an  unrestricted 
opportunity  to  bring  the  fact  of  the  witness'  employ- 
ment and  the  amount  of  his  compensation,  certified  to 
the  penny,  before  the  jury,  it  is  submitted  that  his 
right  to  show  bias  or  interest  on  the  part  of  the  wit- 
ness was  in  no  way  curtailed.  The  payment  records 
of  the  Bureau  could  not  have  thrown  any  further  light 
on  the  subject  of  the  bias  or  interest  of  the  witness, 
therefore,  the  refusal  of  the  court  to  order  their  pro- 
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duction    was    not  prejudicial    to   the    rights    of    the 
appellant. 

B.     The  Trial  Court  Properly  Refused  to  Allow  Ap- 
pellant to  Call  the  Prosecutor  as  a  Witness 

Another  contention  of  the  appellant  is  that  the 
trial  court  erred  when  it  did  not  permit  him  to  call 
the  prosecutor  as  a  witness.  There  is  no  merit  to  this 
contention. 

After  the  Government  had  rested  and  appellant's 
motion  for  a  judgment  of  acquittal  had  been  denied, 
appellant  advised  the  court  of  his  intention  to  call 
the  prosecutor  as  a  witness  (R.  691).  It  was  con- 
tended that  his  testimony  would  bear  upon  the  credi- 
bility of  the  witness  Hai*per  by  showing  a  statement  to 
the  prosecutor  at  the  time  of  the  pre-trial  interview 
that  he  had  no  knowledge  of  appellant's  Communist 
Party  activities. 

The  prosecutor,  during  the  direct  examination 
of  the  witness  Harper,  at  a  bench  conference  in  which 
he  was  advancing  his  reasons  for  permitting  the  wit- 
ness to  testify  regarding  Communist  Party  security 
policy,  stated  (R.  385) : 

I  think  it  is  important  for  this  reason :  that  dur- 
ing this  period  —  to  show  that  one  Communist 
Party  member  did  not  meet  with  too  many  others 
as  previously  for  the  reason  —  showing  that  pos- 
sibly it  might  be  adduced  here  that  the  only  wit- 
ness showing  Mr.  Fisher^s  implication  in  the  case 
is  Harley  Mores.  I  direct  these  and  wish  to  es- 
tablish that  the  security  measures  were  taken 


44 

where  there  was  only,  maybe,  two  or  three  per- 
sons that  knew  or  met  together  during  this  time 
who  were  in  the  Party  so  that  if  you  were  left 
with  a  situation,  like  maybe  here,  where  you 
would  have  the  Defendant,  Harley  Mores,  and 
maybe  only  one  or  two  others,  that  they  would 
know  that  the  Defendant  was  in  the  Party  at  the 
time.    [Emphasis  supplied.] 

Appellant  wrenched  the  italicized  words  from 
their  context  and  has  attempted  to  construe  them  as 
an  admission  by  the  prosecutor  that  the  witness  Har- 
per had  no  knowledge  of  the  Communist  Party  activi- 
ties of  the  appellant.  While  relying  on  his  interpre- 
tation of  this  particle  of  the  prosecutor's  statement 
as  an  admission  that  Mores  was  the  only  witness  who 
could  implicate  appellant  as  a  Communist  Party  mem- 
ber, appellant  conveniently  ignores  the  testimony  of 
the  witness  Harper  on  cross-examination  (R.  564- 
567).  There  the  witness  testified  that  he  had  been 
interviewed  by  the  prosecutor  one  week  before  the 
trial  (R.  564) ;  that  at  this  interview  he  had  been 
asked  the  same  question  as  at  the  trial  and  had  given 
the  same  answers  (R.  565) ;  that  he  told  the  prosecu- 
tor of  having  seen  appellant  at  the  January  1,  1949 
meeting  and  that  he  told  of  having  seen  him  at  other 
subsequent  meetings,  but  that  he  would  only  testify 
to  the  January  1,  1949  meeting  as  that  was  the  only 
one  he  absolutely  remembered   (R.  565-566). 

Thus  the  contention  of  appellant  that  Mores  was 
the  only  witness  who  could  implicate  him  with  the 
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Party  was  demolished  by  the  testimony  of  Harper  on 
cross-examination. 

If  the  trial  court  had  acceded  to  the  demands  of 
appellant  and  permitted  him  to  call  the  prosecutor 
as  a  witness  and  interrogate  him  with  regard  to  the 
testimony  of  Harper,  the  only  evidence  which  could 
have  been  adduced  would  have  corroborated  the  cross- 
examination  testimony  of  Harper,  as  there  was  no  evi- 
dence of  any  prior  inconsistent  statement  by  the  wit- 
ness Harper. 

C.  The  Limitation  on  the  Cross-examination  of  the 
Witness  Harper  Was  Not  an  Abuse  of  Discretion 
by  the  Trial  Court 

Appellant  also  cites  as  error  the  ruling  of  the 
trial  court  which  refused  to  permit  appellant  to  cross- 
examine  the  witness  Harper  with  respect  to  an  alleged 
mistaken  identification  at  another  proceeding. 

During  the  cross-examination  of  Harper  appel- 
lant questioned  him  with  respect  to  a  prior  Security 
Board  hearing  and  then  asked  about  his  alleged  mis- 
taken identification.  The  prosecutor  objected  to  this 
question  (R.  514).  This  objection  was  sustained  by 
the  court  (R.  515).  After  the  jury  had  been  dismissed 
appellant  made  an  offer  of  proof  that  the  questions 
would  show  that  the  witness  had  made  a  false  identifi- 
cation at  a  Security  Board  hearing  when  he  was  at- 
tempting to  identify  a  person  as  having  attended  Com- 
munist Party  meetings  (R.  518-522).  Appellant  stated 
that  this  subject  was  a  proper  one  since  it  had  a  bear- 
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ing  upon  the  witness'  ability  to  identify  the  appellant 
and  would  also  tend  to  impeach  him  (R.  478).  The 
Court  stated  that  to  permit  cross-examination  on  this 
subject  would  bring  in  a  collateral  issue  which  would 
tend  to  confuse  the  main  issues  of  the  case  (R.  487). 

While  it  is  difficult  to  ascertain  the  basic  theory 
on  which  appellant  was  proceeding  in  his  attempt  to 
impeach  Harper  the  closest  of  the  recognized  grounds 
of  impeachment  appears  to  be  prior  inconsistent  state- 
ments. But  as  this  Court  held  in  Shanahan  v.  Southern 
Pacific  Co.,  188  F.  2d  564  (C.A.  9),  a  witness  may  not 
be  impeached  by  contradiction  on  a  collateral  matter. 
It  has  long  been  established  that  the  self-contradiction 
of  a  witness  by  prior  inconsistent  statements  may  be 
shown  only  on  a  matter  material  to  the  substantive 
issues  of  the  case.  Cwach  v.  United  States,  212  F.  2d 
520,  530  (C.A.  8). 

It  is  evident  that  in  this  instance  the  proffered 
evidence  was  not  logically  relevant  to  establish  any 
material  fact  in  this  case.  Even  if  the  witness  had 
been  mistaken  in  identifying  another  person  it  had  no 
bearing  upon  his  testimony  regarding  appellant's  Com- 
munist Party  activities. 

While  collateral  matters  may  be  gone  into  on 
cross-examination  to  a  limited  extent  for  the  purpose 
of  testing  the  credibility  of  a  witness,  United  States  v. 
Lawinski,  195  F.  2d  1,  7  (C.A.  7),  the  scope  of  such 
examination  is  within  the  discretion  of  the  trial  court. 
United  States  v.  Augustine,  189  F.  2d  587,  590  (C.A. 
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3).  Unless  such  discretion  is  abused  there  can  be  no 
reversal.  Wright  v.  United  States,  183  F.  2d  821,  822 
(C.A.  D.C.). 

It  is  submitted  that  there  was  no  abuse  of  dis- 
cretion in  the  ruling  of  the  trial  court  in  this  instance. 

IV 

THE   INSTRUCTIONS   TO   THE   JURY 
WERE    CORRECT 

It  is  contend  by  the  appellant  that  the  trial  judge 
erred  in  his  instructions  to  the  jury  with  respect  to 
three  matters,  which  he  has  listed  under  headings,  A 
through  C  (A.  44-59).  The  alleged  error  referred 
to  under  heading  A  was  the  refusal  of  the  Court  to 
instruct  the  jury  that  the  proof  required  for  a  perjury 
conviction  was  required  in  order  to  convict  appellant  in 
this  case,  and  also  that  the  Court's  instruction  that 
appellant  could  be  convicted  on  circumstantial  evi- 
dence was  erroneous.  Under  heading  B  appellant 
argues  that  the  Court  did  not  properly  instruct  the 
jury  on  the  weight  to  be  accorded  the  testimony  of 
Government  witnesses  who  were  former  members  of 
the  Communist  Party,  and  who  were  being  paid  by  the 
Government  while  testifying.  Under  heading  C  he 
contends  that  the  Court  erred  in  its  instructions  on  the 
definitions  of  "membership"  and  "affiliation"  and 
in  refusing  to  give  the  instructions  proposed  by  ap- 
pellant on  these  points. 
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A.     The  Refusal  to  Give  the  "Two  Witness"  Perjury 
Instruction — 

Appellant  contends  (A.  44-50)  that  it  was  error 
for  the  trial  judge  to  refuse  to  instruct  the  jury 
that  you  cannot  find  the  defendant  guilty  if  the 
proof  of  falsity  of  the  affidavit  is  merely  circum- 
stantial. 


As  I  have  instructed  you  the  plaintiff,  govern- 
ment, must  establish  the  falsity  of  the  statements 
alleged  to  have  been  made  by  the  defendant  under 
oath  by  the  testimony  of  two  independent  wit- 
nesses or  by  the  testimony  of  one  witness  and 
corroborating  circumstances  *  *  *.  (A.  45). 

This  contention  is  without  merit,  as  the  requested 
instruction  had  no  applicability  to  this  case. 

It  is  to  be  noted  that  29  U.S.C.  159(h),  in  accord- 
ance with  which  the  affidavit  in  this  case  was  filed, 
specifically  provides  that  "The  provisions  of  section 
35A  of  the  Criminal  Code  [now  broken  up  into  a  num- 
ber of  sections,  of  which  18  U.S.C.  1001  is  one]  shall 
be  applicable  in  respect  to  such  affidavits."  Since 
18  U.S.C.  1001  is  not  a  perjury  statute,  the  fact  that 
Congress  declared  that  the  filing  of  false  affidavits 
should  be  punished  as  provided  in  18  U.S.C.  1001  is 
clear  proof  that  the  "two  witness"  rule  of  perjury 
cases  was  not  intended  to  apply  to  prosecutions  brought 
thereunder. 

Furthermore,  it  is  not  the  false  swearing  but  the 
filing  with  the  National  Labor  Relations  Board  of  a 
false  affidavit  which  constitutes  the  offense  defined 
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by  18  U.S.C.  1001  read  in  the  light  of  29  U.S.C.  159  (h) ; 
United  States  v.  Volenti,  207  F.  2d  242  (C.A.  3). 
Hence,  even  where  a  false  non-Communist  affidavit 
is  executed,  no  offense  under  those  sections  is  com- 
mitted unless  and  until  the  affidavit  is  filed  with  the 
Board.  (Id.  at  244).  For  this  reason  the  indictment  in 
this  case  was  careful  to  charge  that  appellant  "did 
*  *  *,  use  and  file  *  *  *  with  said  Board  a  false  writing 
and  document,  namely,"  etc. 

It  is  submitted  that  the  Trial  Court  properly  in- 
structed the  jury  that  a  conviction  could  be  based  on 
circumstantial  evidence  alone.  In  the  Hupman  case, 
supra,  a  case  in  which  the  defendant  was  indicted  for 
false  statements  on  a  Taft-Hartley  affidavit,  the  Court 
of  Appeals  for  the  Fifth  Circuit  said,  at  pages  247: 

Circumstantial  evidence  from  which  reasonable 
inferences  may  be  drawn  will  sustain  a  verdict 
[citing  cases].  We  think  the  record  presents  cir- 
cumstances which  warrant  a  reasonable  inference 
that  the  appellant  signed  and  either  filed,  or 
caused  to  be  filed,  the  affidavit  here  involved. 

B.     The  Instruction  on  ^'Informers'' 

It  is  contended  by  appellant  (A.  50-53)  that  the 
Trial  Court  erred  in  refusing  to  give  his  Requested 
lustruction  No.  5. 

The  requested  instruction  was  based  on  the  so- 
called  "  'two-witness  rule'  in  perjury  cases,"  that  is 
the  '^special  rule  which  bars  conviction  for  perjury 
solely  upon  the  evidence  of  a  single  witness."  Weiler  v. 
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United  States,  323  U.S.  606,  608.  According  to  that 
rule,  the  Government,  in  a  prosecution  for  perjury, 
''must  establish  the  falsity  of  the  statement  alleged  to 
have  been  made  under  oath,  by  the  testimony  of  two 
independent  witnesses  or  one  witness  and  corroborat- 
ing circumstances"  (Id.  at  607),  and  the  jury  must  be 
so  instructed  (Id.  at  610-611).  That  the  rule  is  lim- 
ited to  prosecutions  for  perjury  is  clear  from  the  Su- 
preme Court's  explanation  of  the  rationale  behind  the 
rule  (Id.  at  609)  : 

Lawsuits  frequently  engender  in  defeated  liti- 
gants sharp  resentments  and  hostilities  against 
adverse  witnesses,  and  it  is  argued,  not  without 
persuasiveness,  that  rules  of  law  must  be  so  fash- 
ioned as  to  protect  honest  witnesses  from  hasty 
and  spiteful  retaliation  in  the  form  of  unfounded 
perjury  prosecutions. 

*  *  *  Since  equally  honest  witnesses  may  well  have 
differing  recollections  of  the  same  event,  we  can- 
not reject  as  wholly  unreasonable  the  notion  that 
a  conviction  for  perjury  ought  not  to  rest  entirely 
upon  "an  oath  against  an  oath."  The  rule  may 
originally  have  stemmed  from  quite  different 
reasoning,  but  implicit  in  its  evolution  and  con- 
tinued vitality  has  been  the  fear  that  innocent 
witnesses  might  be  unduly  harassed  or  convicted 
in  perjury  prosecutions  if  a  less  stringent  rule 
were  adopted. 

The  instant  case  was  not  a  prosecution  for  per- 
jury, which  offense  is  defined  and  punished  by  18 
U.S.C.  1621,  but  a  prosecution  under  the  "false  state- 
ments" statute,  18  U.S.C.  1001.  That  statute  provides 
for  the  punishment  of — 
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Whoever,  in  any  matter  within  the  jurisdiction 
of  any  department  or  agency  of  the  United  States 
knowingly  and  willfully  *  *  *  makes  or  uses  any 
false  writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent  state- 
ment or  entry  *  *  *. 

The  statement  need  not  be  under  oath  to  come 
within  the  proscription  of  this  statute,  though  of 
course,  as  in  this  case,  it  may  be  one  made  under  oath. 
Consequently,  the  "two-witness"  rule  has  no  applica- 
tion to  prosecutions  brought  under  it.  Todorow  v. 
United  States,  supra,  p.  25. 

The  testimony  of  the  witnesses  who  were  at  the 
time  of  their  testimony  in  the  employ  of  the  De- 
partment of  Justice  or  who  were  paid  directly  for 
their  testimony  in  this  case  must  be  examined 
with  greater  scrutiny  and  care  than  the  testimony 
of  an  ordinary  witness  for  the  purpose  of  deter- 
mining whether  such  testimony  is  colored  in  such 
a  way  as  to  place  guilt  upon  a  defendant  in  furth- 
ance  of  the  witnesses'  own  interest. 
The  contention  is  without  merit. 

The  phraseology  of  appellant's  requested  in- 
struction was  evidently  constructed  by  combining 
verbatim  two  passages  from  the  opinion  in  Fletcher 
V.  United  States,  158  F.  2d  321  (C.A.D.C).  That  case 
involved  a  narcotics  conviction  in  which  the  sole  evi- 
dence against  the  defendant  was  the  testimony  of  a 
paid  informer-addict.  The  Court  reversed  the  convic- 
tion because,  as  it  held,  at  page  321 : 

*  *  *  the  trial  court  erred  in  refusing  a  requested 
instruction  to  the  effect  that  the  informer's  testi- 
mony should  be  examined  by  the  jury  with  greater 
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scrutiny  and  care  than  the  testimony  of  an  ordi- 
nary witness.    (Italics  supplied) 

Later  in  the  opinion  occurs  the  following  lan- 
guage; (as  will  be  seen,  the  italicized  portion  forms 
the  basis  of  the  latter  part  of  the  appellant's  requested 
instruction  (Id.  at  322)): 

Granting  that  the  credibility  of  the  testimony 
of  a  paid  informer  is  for  the  jury  to  decide,  it 
nevertheless  follows  that  where  tlfie  entire  case 
depends  upon  his  testimony,  the  jury  should  be 
instructed  to  scrutinize  it  closely  for  the  purpose 
of  determining  whether  it  is  colored  in  such  a 
way  as  to  place  guilt  upon  a  defendant  in  further- 
ance of  the  witnesses'  own  interest. 
(Emphasis  supplied). 

The  Fletcher  case  thus  is  authority  for  the  propo- 
sition that,  where  the  sole  evidence  against  a  defend- 
ant is  the  uncorroborated  testimony  of  a  paid  inform- 
er, the  jury  should  be  instructed  to  scrutinize  it  with 
care  in  the  light  of  the  possible  interest  of  the  informer 
in  aiding  the  procuring  of  a  conviction.  But  it  is  plain 
from  the  Fletcher  opinion  that  the  Court  was  not,  as 
appellant  seems  to  believe,  laying  down  any  verbal 
formula  for  inclusion  in  the  instructions  in  prosecu- 
tions involving  the  use  of  informer  testimony.  That 
such  was  not  the  intent  of  the  Court  may  be  seen  also 
from  its  subsequent  opinion  in  Cratty  v.  United  States, 
163  F.  2d  844,  850  (C.A.D.C).  In  the  instant  case,  as 
we  shall  point  out  in  a  moment,  a  suitable  cautionary 
instruction  was  given. 


53 

Furthermore,  the  instant  case  is  clearly  distin- 
guishable from  the  Fletcher  case  on  its  facts.  In 
Fletcher,  as  we  have  noted,  the  sole  evidence  against 
the  defendant  was  the  uncorroborated  testimony  of  a 
single  paid  informer.  In  the  case  at  bar,  on  the  other 
hand,  the  Government's  evidence  included  the  testi- 
mony of  three  former  members  of  the  Communist 
Party  as  well  as  numerous  documentary  exhibits. 

The  trial  judge,  while  refusing  to  give  the  re- 
quested instruction,  did  give  a  cautionary  instruction. 
It  was  as  follows  (R.  845-846): 

The  evidence  shows  that  certain  of  plaintiff's  wit- 
nesses were  in  times  past  engaged  by  the  gov- 
ernment to  join  the  Communist  Party  and  make 
reports  to  the  Federal  Bureau  of  Investigation  of 
such  facts  as  they  learned  during  such  associa- 
tion; and  also  that  they  were  paid  considerable 
sums  of  money  while  so  engaged.  In  weighing 
the  testimony  of  such  witnesses  in  this  case  you 
should  scrutinize  their  testimony  with  care  and 
caution  and  after  so  considering  their  testimony 
give  it  just  such  weight  as  you  believe  it  to  be 
entitled  to  in  view  of  all  the  circumstances  of  the 
case  as  disclosed  by  the  evidence.  If  you  find  they 
have  testified  truthfully  such  testimony  is  as  good 
as  the  truth  testified  to  from  any  other  source. 

An  identical  instruction  on  informers  was  refused 
in  the  Hupman  case,  supra,  the  point  was  raised  in  the 
brief  on  appeal  and  the  petition  for  certiorari  but  was 
not  deemed  worthy  of  consideration  by  either  Court. 
It  is  submitted  that  the  foregoing  cautionary  instruc- 
tion was  clearly  adequate  and  appropriate  to  the  cir- 
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cumstances  of  this  case.  Cf.  Communist  Party  v.  Sub- 
versive Activities  Control  Board,  (decided  December 
23,  1954;  slip  opinion  pp.  54-55),  certiorari  granted 
349  U.S.  943. 

C.     The  Instructions  of  the  Court  on  "Membership" 
and  " Affiliation"  Were  Correct 

The  contention  of  the  appellant  that  the  member- 
ship instruction  of  the  Trial  Court  was  so  "vague  and 
indefinite  as  to  furnish  the  jury  with  no  ascertain- 
able standards  of  guilt"  and  that  the  Trial  Court  failed 
to  give  a  "comprehensible  definition  of  membership" 
are  without  merit.  (A.  53-59).  The  trial  judge  ex- 
plained the  meaning  of  membership  as  follows 
(R.  853-854) : 

As  used  in  the  indictment  and  statute  the  words 
"member"  and  "affiliated"  when  applied  to  the 
Communist  Party,  have  no  unusual  or  different 
meaning  apart  from  their  normal  or  common 
usage.  Webster's  New  International  Dictionary 
defines  "member"  as  follows: 

One  of  the  persons  composing  a  society,  com- 
munity, or  party ;  an  individual  who  belongs 
to  an  association. 

"Affiliate"  is  defined  as  follows : 

To  connect  or  associate  one's  self  with;  to 
adopt,  hence  to  bring  or  receive  into  close 
connection ;  to  ally. 

The  word  "member"  is  a  word  of  common  knowl- 
edge and  when  related  to  an  organization  has  a  defi- 
nite meaning.    Membership  in  an  organization  is  one 
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of  the  most  common  and  frequently  exercised  privi- 
leges of  an  American  citizen,  and  it  is  doubtful  if  there 
is  any  juror  who  does  not  understand  the  acts  which 
constitute  membership  in  an  organization,  Communist 
Party  or  otherwise.  It  is  unreasonable  to  argue  then, 
as  does  appellant,  that  the  individual  jurors  could  not 
have  understood  the  meaning  of  the  term.  The  fact 
that  Congress  when  it  enacted  the  Labor  Management 
Relations  Act  of  1947  (29  U.S.C.  151  et  seq.)  did  not 
undertake  a  definition  of  the  term  membership  is  an 
indication  that  the  legislators  intended  to  use  the  word 
in  its  ordinary  sense.  Thus,  the  recourse  by  the  trial 
court  to  a  dictionary  definition  of  the  word  was  by  no 
means  improper. 

If  the  argument  of  appellant  were  carried  to  its 
logical  conclusion,  there  would  be  a  duty  placed  upon 
the  trial  court  to  define  with  particularity  every  word 
used  in  the  statute  and  indictment,  regardless  of 
whether  the  word  was  used  in  its  ordinary  sense  or  the 
clarity  of  the  thought  it  conveyed.  Appellant  has  cited 
no  authority  for  so  grossly  underestimating  the  intelli- 
gence of  the  ordinary  juror. 

In  the  case  of  American  Communications  Associa- 
tion V.  Douds,  339  U.S.  382,  the  Supreme  Court  held 
that  Section  9(h)  and  (Title  29  U.S.C.  159(h))  was 
not  unconstitutionally  vague  in  that  the  terms,  in- 
cluding membership  in  the  Communist  Party,  were  not 
defined  in  the  statute  and  therefore  did  not  afford  a 
reasonable  standard  for  determining  guilt.    In  uphold- 
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ing  the  constitutionality  of  this  section  the  Supreme 
Court  stated  that  ''no  honest  untainted  interpretation 
is  punishable"  and  pointed  out  that: 

The  state  of  a  man's  mind  must  be  inferred  from 

the  things  he  says  or  does  *  *  *  false  swearing  and 
signing  the  affidavit  must,  as  in  other  cases 
where  mental  state  is  in  issue;  be  proved  by  the 
outward  manifestations  of  state  of  mind. 

It  is  precisely  the  outward  manifestations  of  ap- 
pellant's state  of  mind,  the  relevant  acts  and  state- 
ments of  appellant  as  reflected  in  the  trial  record,  that 
the  court  instructed  the  jury  to  consider  in  determin- 
ing whether  appellant  was  a  member  of  the  Communist 
Party  when  he  signed  his  1951  and  1952  affidavits. 

V 

The  Evidence  Is  Sufficient  to  Support  the  Verdict 

The  Government  submits  that  there  is  no  merit  to 
appellant's  contention  that  judgments  of  acquittal 
should  have  been  entered  because  there  is  insufficient 
evidence  to  support  the  verdicts  of  conviction  on 
Counts  One,  Two,  Three  and  Four  (A.  59-68). 

Moreover,  since  concurrent  sentences  were  im- 
posed (A.  3)  the  judgment  of  conviction  must  be  af- 
firmed if  the  evidence  establishes  a  sufficient  basis 
upon  which  the  verdict  on  any  count  can  be  justified. 
Brooks  V.  United  States,  267  U.S.  432,  441;  Hirabay- 
ashi  V.  United  States,  320  U.S.  81,  85,  105;  Pinkerton 
V.  United  States,  328  U.S.  640,  641,  642  fn.  1.    The 
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Government  contends  that  the  evidence  suffices  to 
support  the  verdict  on  each  of  the  four  counts. 

''We  may  say  that  the  evidence  is  insufficient 
to  sustain  the  verdict  only  if  we  can  conclude  as  a 
matter  of  law  that  reasonable  minds,  as  triers  of 
the  fact,  must  be  in  agreement  that  reasonable 
hypotheses  other  than  guilt  could  be  drawn  from 
the  evidence."  Stoppelli  v.  United  States,  183 
F.  2d  391,  393  (C.A.  9),  certiorari  denied  340 
U.S.  864;  Ctirleij  v.  United  States,  160  F.  2d  229, 
232,  (C.A.D.C),  certiorari  denied  331  U.S.  837. 

As  the  Supreme  Court  said  in  Glasser  v.  United 
States,  315  U.S.  60,  80:  'The  verdict  of  a  jury  must 
be  sustained  if  there  is  substantial  evidence,  taking 
the  view  most  favorable  to  the  Government,  to  support 
it."  The  Government's  evidence  in  this  case  we  sub- 
mit has  fulfilled  the  required  standards  of  proof  on 
each  of  the  four  counts. 

The  issues  at  trial,  so  far  as  they  are  now  per- 
tinent, are  whether  appellant  falsely  denied  that  he 
was  a  member  of  the  Communist  Party  on  the  dates  of 
his  affidavits  of  June  29,  1951  and  July  11,  1952 
(A.  69-71;  Counts  One  and  Three),  and  whether  on 
the  same  dates  he  falsely  denied  that  he  was  affiliated 
with  the  Communist  Party  (A.  69-71;  Counts  Two 
and  Four).  Although  the  evidence  adduced  in  the  low- 
er court  is  detailed  in  the  Counterstatement  of  the 
case,  the  Government  will  restate  some  of  the  high- 
lights at  this  point. 

The  evidence  first  established  that  the  appellant 
had  attended  an  Enlarged  District  Committee  Meeting 
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of  Communist  Party  functionaries  on  January  1,  1949 
(R.  107,  409-410,  435,  439).  Two  witnesses,  Clark 
Harper  and  Harley  Mores,  testified  that  an  Enlarged 
District  Committee  Meeting  was  one  of  the  most  closely 
guarded  of  organizational  sessions,  confined  exclu- 
sively to  members  of  the  Communist  Party  (R.  109, 
462),  and  concerned  with  topics  of  top  Party  policy 
(R.  375-378,  380).  Specifically,  the  witnesses  related 
that  the  composition  of  the  meeting,  aside  from  the 
District  Committee  members  present,  was  confined 
to  the  leadership  group  in  the  Communist  Party  com- 
posed of  Club  Chairmen  and  Secretaries  (R.  377-378). 
The  importance  of  this  particular  session  on  January 
1,  1949,  was  emphasized  by  the  witness  Harper,  who 
stated  that  in  his  nine  years  in  the  Party,  as  a  veteran 
of  over  1000  meetings  (R.  359-362,  429),  he  was  un- 
able to  recall  a  single  instance  when  a  District  Com- 
mittee meeting  had  been  held  on  New  Year's  Day  (R. 
451,  566).  Harper  testified  that  the  meeting  was  held 
on  the  occasion  of  the  return  of  Henry  Huff  to  *the 
Seattle  area  (R.  375,  409,  439);  Harper  related  that 
the  discussion  at  the  meeting  detailed  the  Party  role 
in  forming  a  picket  line  that  was  to  be  strung  about  the 
County  Court  House  in  Seattle,  to  be  headed  by  John 
Daschbach  (R.  409). 

Harley  Mores  testified  that  in  September,  1950, 
appellant  had  visited  his  home  in  Gold  Bar,  Washing- 
ton (R.  110,  112).  On  that  occasion.  Mores  related, 
appellant  had  paid  him  $12.00  in  Party  dues  and  had 
sought  Mores'  advice  regarding  Party  policy  as  it  re- 
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lated  to  the  signing  of  the  Non-Communist  affidavit 
by  Party  members  (R.  111).  This  inquiry  was  occa- 
sioned by  the  fact  that  appellant  had  recently  been 
elected  a  member  of  the  Executive  Board  of  IWA 
Local  No.  93  (R.  15,  17,  104-105,  614),  and  as  a  mem- 
ber of  this  Board  would  now  be  compelled  to  execute 
an  affidavit  of  a  Non-Communist  Union  Officer  (R. 
22,  28,  50,  51,  57,  70).  Mores,  reluctant  to  advise  the 
appellant  in  this  matter,  had  referred  him  to  the  ''lead- 
ership in  Everett"  (R.  Ill,  614,  621).  Further  justi- 
fication for  appellant's  concern  with  the  execution 
of  this  affidavit  in  the  face  of  his  Party  activities  is 
indicated  by  his  earlier  actions  on  June  30,  1950 
(R.  74,  78).  In  the  midnight  hours  of  that  date  he  was 
found  by  two  officers  of  the  Sumner  Police  Depart- 
ment (R.  74,  78)  beside  his  car,  which  at  that  time  was 
strewn  with  approximately  100  pamphlets,  some  bear- 
ing the  title  "Communism",  and  others  covering  topics 
relating  to  Marx  (R.  77-78).  When  questioned  by  the 
officers  about  his  allegiance  to  the  Party  at  that  time, 
appellant  had  replied,  "Oh  no;  I  just  read  the  stuff." 
(R.  76).  This,  in  regard  to  100  pamphlets  of  similar 
content. 

That  appellant  had  received  the  advice  from  the 
"leadership  in  Everett"  (R.  Ill)  that  he  sought,  can 
be  fairly  inferred  from  the  testimony  of  Harley  Mores 
and  his  wife  Mazie,  that  soon  after  the  1950  meeting 
appellant  absented  himself  from  open  Party  business 
and  was  only  seen  occasionally  in  the  period  1950  to 
1952  (R.  114,  273,  275,  621).  That  this  advice  was  in 
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line  with  the  established  Party  policy  at  that  time  was 
disclosed  by  the  witness  Harper  from  his  experience 
as  a  member  of  the  policy  making  District  Committee 
of  the  Communist  Party  (R.  373,  375).  Harper  re- 
lated that  in  November,  1948,  a  new  security  program 
had  been  initiated  by  the  Communist  Party  (R.  378). 
This  was  to  meet  the  new  problem  posed  to  its  mem- 
bers by  the  Non-Communist  Affidavit  of  Union  Of- 
ficer required  by  the  recently  enacted  Labor  Manage- 
ment Relations  Act  of  1947  (R.  569-570).  To  protect 
the  Party  in  its  gains  in  labor  unions  through  the  re- 
cruitment of  those  in  the  top  labor  leader  positions, 
the  Communist  Party  devised  a  program  allowing  its 
membership  to  be  excused  from  the  rigid  requirements 
imposed  by  the  Communist  Party  Constitution  and  per- 
mitting them  to  sign  the  Non-Communist  affidavit  and 
to  discontiue  their  attendance  at  Party  meetings  (R. 
569-570).  To  implement  the  new  measures  the  whole 
fabric  of  the  Communist  organization  went  under- 
ground (R.  456).  Clubs  were  instructed  to  destroy 
membership  cards  (R.  133,  387-388,  456,  569-570),  to 
desist  from  calling  Party  members  by  name  (R.  462, 
569-570),  to  discontinue  the  practice  of  keeping  rec- 
ords and  books  with  relation  to  the  collection  of  dues 
(R.  133),  and  to  terminate  formal  Party  meetings 
(R.  569-570).  To  fill  the  gap  thus  opened  by  the  new 
security  procedures,  and  to  keep  the  membership  con- 
stant, selected  contact  persons  were  appointed  to  meet 
in  groups  of  three,  while  they  severed  relations  with 
the  other  groups  in  the  Party  and  with  persons  outside 
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the  formal  contact  unit  (R.  456).  Even  the  Party 
Clubs  were  cautioned  against  detailing  a  list  of  their 
membership  to  other  Clubs  in  the  Communist  organi- 
zation (R.  569). 

Appellant's  compliance  with  these  security  meas- 
ures lasted  until  a  period  just  prior  to  December  26, 
1952,  when  the  witness  Mores  testified  that  he  had  met 
appellant  at  the  home  of  a  Party  leader  in  Everett 
(R.  121).  This  meeting  related  to  appellant's  selection 
as  the  new  functionary  in  the  Communist  hierarchy, 
designated  to  organize  the  area  near  Everett  and 
charged  with  the  receipt  of  dues  from  such  couriers 
as  Mores  (R.  122). 

The  new  role  was  exercised  a  short  time  later,  at 
a  meeting  on  December  26,  1952,  wherein  witness 
Mores  testified,  nothing  but  Communist  Party  matter 
was  discussed  (R.  115).  At  this  meeting,  appellant 
told  Mores  that  in  line  with  appellant's  greater  re- 
sponsibilities in  the  area  he  had  decided  to  organize 
"the  woods,  the  Sultan  local"  93  of  the  International 
Woodworkers  of  America  (R.  116).  This  was  a  signal 
event  for  still  another  action  by  the  appellant,  for  it 
was  on  this  occasion  that  he  supplied  the  witness  Mores 
with  Party  literature  for  distribution  to  members  in 
the  outlying  areas  for  their  perusal  with  regard  to 
future  Party  agendas  (R.  117-118;  Ex.  7).  The  litera- 
ture detailed  not  only  the  specific  points  of  order  that 
were  to  be  accomplished  by  each  Party  cell,  but  listed 
prescribed  Party  literature,  ranging  from  Elmer  Lar- 
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sen's  article  in  the  Political  Affairs  issue  of  October, 
1952,  entitled  "On  Guard  Against  Enemy  Infiltra- 
tion" to  Malenkov's  "Report  to  the  19th  Congress, 
Section  on  the  Party"  and  Foster's  "History  of  the 
Communist  Party,  USA"  (R.  126-127;  Ex.  7).  That 
appellant  realized  that  this  distribution  of  literature 
was  more  than  a  normal  invocation  of  the  privileges 
of  freedom  of  speech  and  dissemination  of  printed 
matter,  is  intimated  by  his  instruction  to  Mores  that 
he  was  "just  not  [to]  lay  them  around  where  anyone 
could  pick  them  up"  (R.  138;  Ex.  7,  8).  On  that  occa- 
sion, Mores  stated,  he  had  no  alternative  but  to  obey 
appellant's  instructions  because,  "That  was  the  jobs 
of  such  guys  as  Fisher"  and  he  had  to  do  as  he  was 
told  or  be  expelled  from  the  Party  (R.  324). 

Two  weeks  later,  on  January  17,  1953,  appellant 
attended  a  Communist  Party  meeting  in  order  to 
evaluate  the  work  that  had  been  accomplished  in  line 
with  the  suggestions  detailed  in  the  literature  he  had 
given  to  Mores  for  distribution  (R.  134,  137).  At  the 
January  17  meeting  appellant  urged  the  group  to  more 
active  work  for  the  Party  in  his  effort  to  revitalize 
their  flagging  membership  program  and  the  collec- 
tion of  dues  (R.  137-140).  At  this  meeting  too,  he 
gave  Party  literature  to  Mores  (R.  138;  Ex.  9). 

The  evidence  also  disclosed  that  one  week  before 
Mores  testified  in  the  Seattle  Smith  Act  trial  in  1953, 
appellant  was  present  at  a  four-hour  Party  meeting 
held  near  Startup,  Washington  (R.  140-141).  At  this 
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meeting  appellant  urged  the  membership  to  attend  the 
trial  "and  make  a  showing",  and  to  contribute  funds 
for  the  support  of  the  defense  (R.  617).  But  the  meet- 
ing remained  emblazoned  in  Mores'  mind  because  on 
this  eve  of  Mores'  testimony  for  the  Government,  ap- 
pellant detailed  to  the  group  his  growing  concern  with 
the  problem  of  "stool  pigeons"  in  the  organizataion.  He 
intimated  in  his  new  role  of  importance  that  one  mem- 
ber who  had  formerly  collected  dues  for  the  Party 
would  no  longer  be  given  that  assignment  for  fear  he 
would  turn  the  proceeds  over  to  the  Government;  and 
that  a  former  Regional  Organizer  was  no  longer  to 
be  trusted  (R.  142,  617-618). 

The  evidence  in  this  case  is  overwhelming  that 
appellant  was  continuously  a  member  of  the  Commu- 
nist Party  and  affiliated  with  the  Party  in  the  years 
ranging  from  January,  1949  to  May  of  1953.  There  is 
substantial  evidence  to  warrant  a  jury's  finding  he 
continued  as  a  member  of  the  Party  and  was  affiliated 
with  the  Party  on  June  29,  1951  and  July  11,  1952,  the 
periods  covered  in  the  indictment.  We  submit  that  the 
evidence  is  sufficient  to  support  the  verdict  of  guilty 
on  Counts  One,  Two,  Three  and  Four. 

Appellant  disparages  the  testimony  of  the  witness 
Harley  Mores  as  completely  vague  and  indefinite  on 
the  material  points  at  issue.  He  states  that  Mores 
was  completely  unable  to  relate  the  dates  which  were 
relevant  to  the  indictment  (A.  63) ;  and  he  tortures  the 
record  in  citing  the  isolated  instance  where  Mores 
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offers  his  conclusion  that  appellant  was  a  member 
of  the  Communist  Party  (A.  63).  But  appellant  ig- 
nores Mores'  uncontroverted  testimony  detailing  times, 
places  and  events  in  the  face  of  concerted  cross-ex- 
amination lasting  almost  four  hours.  He  ignores 
the  meeting  with  a  Party  leader  in  1952  at  which 
appellant  was  present  and  appellant  was  given  the 
reins  of  the  Party  organization  in  the  Everett  area. 
He  ignores  the  December  26  meeting  of  1952,  and  the 
content  of  the  literature  and  instructions  that  appel- 
lant had  given  to  Mores  on  that  occasion  for  distribu- 
tion to  the  membership.  He  omits  the  conversations 
relating  to  dues  and  collection  of  monies  for  the  Party 
in  the  two  1952  instances  where  he  met  with  members 
of  the  Communist  Party. 

Appellant  disparages  Mores'  reply  to  a  question 
that  he  had  ever  received  literature  from  the  defend- 
ant (A.  64),  but  never  meets  the  fact  of  Government 
exhibits  7  and  8  and  their  notation,  ^'Received  from 
Al  Fisher  at  Harley  Mores,  December  26,  1952"  (R. 
125-126,  128),  nor  Mores'  statement,  "*  *  *  from 
that  time  on  I  received  my  literature  directly  from  Al 
Fisher"  (R.  118). 

Appellant  distorts  the  importance  of  the  meeting 
appellant  attended  in  May,  1953,  as  only  relevant  on 
the  issue  of  whether  appellant  signed  a  false  affidavit 
on  June  5,  1953  (A.  67).  He  neglects  to  estimate 
the  bearing  this  has  on  highlighting  the  line  of  appel- 
lant's  Party   activity   running   from   Janury,    1949 
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through  to  1953,  covering  the  full  period  of  the  in- 
dictment at  issue  in  the  present  instance,  and  provid- 
ing the  reasonable  inference  that  appellant's  activity 
at  this  time  was  both  continuous  and  important.  Ap- 
pellant further  criticized  the  characterization  of  meet- 
ings appellant  attended  (A.  63-67)  as  opinions  of  the 
witness  Mores,  but  never  meets  the  issue  posed  by  the 
testimony  relating  to  the  topics  covered  at  such  meet- 
ings, their  purposes,  or  the  loyalties  of  the  individuals 
who  participated. 

Appellant  refers  to  the  record  of  the  argument 
of  counsel  on  motion  for  a  directed  verdict  of  not  guilty 
(A.  62)  and  his  dissertation  quotes  at  great  length 
from  Congressional  hearings  wherein  the  point  was 
made  that  Section  9(h)  calls  only  for  denial  of  present 
membership  in  the  Communist  Party.  While  there  is 
no  dispute  as  to  this  proposition,  even  a  cursory  per- 
usal of  this  argument  reveals  a  studied  effort  to  con- 
fuse the  question  of  substantive  law  with  the  require- 
ments of  the  rules  of  evidence. 

Appellant's  reliance  on  the  Douds  case  (A.  60) 
(American  Communications  Assn.  v.  Douds,  339  U.S. 
382)  is  also  an  attempt  to  confuse  a  question  of  sub- 
stantive law  with  the  evidentiary  problems  involved  in 
proving  a  criminal  offense.  The  Douds  case  held  that 
Section  9(h)  is  constitutional  because  it  is  limited  to  a 
denial  of  present  membership  and,  hence,  is  not  objec- 
tionable as  a  Bill  of  Attainder.  The  question  of  wheth- 
er membership  as  of  a  given  date  may  be  determined 
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on  the  basis  of  membership  prior  and  subsequent  to 
the  date  presents  an  entirely  different  issue  and  is 
simply  the  question  whether  the  evidence  presented 
rises  to  that  quantum  necessary,  as  a  matter  of  law, 
to  permit  the  case  to  go  to  a  jury.  The  Government  is 
not  relying  upon  evidence  of  prior  membership  alone 
but  is  relying  on  the  total  of  the  evidence  as  to  ap- 
pellant's Communist  Party  membership,  both  prior 
and  subsequent  to  the  execution  of  the  affidavits.  Ap- 
pellant's position  that  such  constant  and  consistent 
behavior  is  not  probative  of  appellant's  status  and  in- 
tent when  he  filed  the  affidavit  is  exposed  by  its  state- 
ment alone. 

Appellant's  contentions  with  regard  to  ''member- 
ships" and  the  questions  of  the  crime  of  perjury  as 
they  relate  to  this  case  are  discussed  in  Point  IV  of  the 
Government's  brief. 

Appellant's  argument  as  to  the  sufficiency  of  the 
evidence  is  an  elaborate  and  specious  intellectual  exer- 
cise which  concerns  itself  largely  with  factual  issues 
already  resolved  by  the  verdict  of  the  jury. 

Bearing  in  mind  that  the  Government  is  relying 
not  only  upon  the  evidence  of  pre-affidavit  member- 
ship and  affiliation,  but  upon  the  basis  of  post-affida- 
vit membership  and  affiliation  as  well,  the  question  is 
one  as  to  the  weight  of  the  evidence,  a  matter  normally 
within  the  province  of  the  jury.  Hupnmn  v.  United 
States,  219  F.  2d  243  (C.A.  6),  certiorari  denied,  349 
U.S.  953. 
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Unless  it  can  be  said  that  the  facts  presented  were 
too  remote  and  inconsequential  to  constitute  a  prima 
facie  case,  the  fact  issues  in  this  proceeding  were  prop- 
erly submitted  to  the  jury.  It  is  urged  that  the  Trial 
Court  was  clearly  warranted  in  submitting  the  ques- 
tion of  appellant's  guilt  or  innocence  to  the  jury,  and 
further  that  the  quantum  of  uncontradicted  evidence 
is  sufficient  to  sustain  the  verdict  on  all  counts. 

CONCLUSION 

The  appellee  respectfully  submits  that  the  appel- 
lant was  not  prejudiced  by  any  occurrence  at  the  trial 
and  that  he  was  convicted  on  substantial  evidence. 
Hence  the  verdict  of  the  jury  and  the  judgment  of 
the  court  below  should  be  sustained. 
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No.  14731 


IN  THE 

^nitetr  States! 
Court  of  appeals! 

FOR  THE  NINTH  CIRCUIT 


AVALO  ALLISON  FISHER, 

Appellant 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee 


PETITION  FOR  REHEARING  EN  BANC 


To:  THE  HONORABLE  JUDGES  OF  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT. 

COMES  NOW  the  Appellee  by  its  attorney,  the 
United  States  Attorney,  and  moves  this  Court  to  per- 
mit a  rehearing  before  the  Court  en  banc. 

In  support  thereof,  the  following  is  respectfully 
submitted : 


(1)  The  Court  has  been  granted  by  statute  the 
power  to  order  re-hearings  en  banc  and  "the  discretion 
for  its  exercise,"  28  U.S.C,  Sec.  46(c)  (1952);  Cir. 
9,  Rule  23 ;  Western  Pacific  Railroad  Corp.  v.  Western 
Pacific  Railroad  Co.,  345  U.S.  247,  259  (1953).  It  is 
a  ''necessary  and  useful  power"  in  cases  "appropriate 
for  consideration  by  the  full  court."  Id.  at  260,  252. 

(2)  In  the  case  at  bar  the  Court  ordered  reversal 
of  a  judgment  of  conviction  based  upon  a  jury  ver- 
dict of  guilty  on  the  ground  that  the  trial  court  had 
erred  in  excluding  certain  evidence  and  in  its  instruc- 
tions to  the  jury.  It  is  submitted  that  the  far-reach- 
ing implications  arising  from  the  Court's  decision 
with  respect  to  the  adequacy  of  the  trial  court's  in- 
structions to  the  jury  are  of  such  a  nature  as  to  war- 
rant consideration  by  the  full  Court. 

(3)  In  the  opinion  of  the  Court,  the  trial  court's 
instruction  to  the  jury  as  to  the  meaning  of  the  term 
"membership"  was  insufficient  for  the  reason  that  the 
dictionary  definition  read  to  the  jury  defined  "mem- 
bership" in  terms  of  its  synonyms  rather  than  break- 
ing it  down  into  its  component  elements  (p.  12,  Slip 
Opinion). 

It  is  respectfully  submitted  that  the  court  has  mis- 
conceived the  true  character  of  the  trial  court's  in- 
struction. Nowhere  in  the  definition  given  to  the  jury 
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was  any  synonym  for  the  word  '^membership"  em- 
ployed, but,  on  the  contrary,  the  instruction  was  one 
which  clearly  goes  to  the  elements  of  membership. 

The  court's  charge  to  the  jury  afforded  a  definite 
standard  of  guilt  and  did  not  render  the  statute  vague 
and  indefinite.  Appellant's  contention  that  the  word 
"member"  is  not  sufficiently  clear  for  the  jury  to 
have  determined  his  status  as  a  member  of  the  Com- 
munist Party  is  without  substance.  The  word  ''mem- 
ber" is  a  word  of  common  knowledge  and  when  related 
to  an  organization  imputes  its  own  definite  meaning. 
The  trial  judge  informed  the  jury  with  specificity  as 
to  what  their  findings  would  have  to  be  in  order  to 
convict  appellant  of  Counts  I,  III  and  V  of  the  indict- 
ment (R.  849-851),  stating  as  to  Count  I  that  they 
must  find  that  the  appellant  was  a  member  of  the 
Communist  Party  as  of  June  29,  1951 ;  that  the  state- 
ment that  he  was  not  then  a  member  of  the  Com- 
munist Party  was  false,  and  that  appellant  used  the 
document  containing  that  statement  knowing  it  to  be 
false  and  knowing  that  he  was  in  fact  at  that  time  a 
member  of  the  Communist  Party  (R.  850).  The  jury 
was  instructed  that  the  essential  elements  of  Counts 
III  and  V  were  the  same,  except  as  to  the  dates  in 
question.  (R.  851). 

Membership  in  an  organization  is  one  of  the  most 


commonplace  and  frequently  exercised  privileges  of 
today's  American  citizens.  It  cannot  be  reasonably 
argued  that  the  mentality  of  members  of  the  jury  is 
such  that  they  are  unable  to  understand  the  meaning 
of  the  word.  Nor  can  it  be  said  that  the  word  "mem- 
ber" is  such  that  each  juror  must  have  applied  a 
different  subjective  test  in  ascertaining  its  meaning. 
Common  sense  impels  the  conclusion  that  each  member 
of  the  jury  applied  the  established  meaning  in  his 
deliberation. 

In  the  case  of  United  States  v.  Lattimore  (C.A. 
D.C.)  215  F.  2d,  847,  the  Court  of  Appeals  held  that 
the  word  "Communist"  has  a  generic  meaning,  stat- 
ing at  p.  853: 

"  *  *  *  It  may  be  true  that  the  word  'Communist' 
may  be  used  with  different  shades,  gradations  or 
variations  of  meaning,  but  all  such  are  within  a 
clearly  established  generic  meaning.  The  word 
is  not  without  a  meaning  which  can  be  used  with 
mutual  understanding  by  a  questioner  and  an 
answerer." 

Surely  if  the  word  "Communist"  standing  alone 
is  not  vague,  it  cannot  be  said  that  the  more  definitive 
phrase  "member  of  the  Communist  Party"  would  have 
been  subject  to  a  divergence  of  interpretation  by  the 
jui^y. 

When  Congress  enacted  the  Labor  Management 
Relations  Act,  1947,  it  did  not  undertake  to  define 


the  term  "membership."  This  is  an  indication  that  in 
the  minds  of  Congress  the  term  "member"  was  of  a 
sufficiently  clear  meaning  and  needed  no  statutory 
definition. 

The  word  "member"  in  usage  of  contemporary 
society  is  such  a  basic  concept  that  it  requires  and  has 
no  special  legal  connotation. 

The  crucial  question  in  this  case  is  whether  the 
instruction  was  such  as  to  provide  a  sufficient  basis 
upon  which  the  jury  could  make  a  determination 
whether  appellant  signed  the  non-Communist  affidavit 
knowing  it  to  be  false.  The  issue  in  this  case  is  the 
knowledge  by  the  appellant  that  he  has  falsely  denied 
membership  in  and  affiliation  with  the  Communist 
Party.  The  sole  question,  therefore,  is  whether  the 
accused  was  aware  that  he  was  a  member  of,  or  affili- 
ated with  the  Communist  Party,  American  Communi- 
cations Association  v.  Douds,  339  U.S.  382,  412-413 
(1950),  and  proof  of  his  membership  is  not  dependent 
upon  a  showing  of  his  "support,  or  even  demonstrated 
knowledge"  of  the  Party's  principles.  Galvan  v.  Press^ 
347  U.S.  522,  528. 

'  The  crux  of  the  Supreme  Court's  decision  in  Galvan 
V.  Press,  supra,  was  the  showing  that  an  alien  held 
membership  in  the  Communist  Party  "aware  that 
he  was  [a  member  of]  an  organization  known  as  the 
the  Communist  Party  which  operates  as  a  distinct 
and  active  political  organization,  and  that  he  [was 
such]  of  his  own  free  will  *  *  *"  347  U.S.  522,  528. 


The  test  in  determining  the  adequacy  of  the  in- 
structions as  to  ''membership"  is  not  whether  the 
jury  was  given  a  hard  and  fast  list  of  "criteria"^ 
against  which  to  measure  the  existence  of  membership 
vel  non  but  rather  it  is  whether  the  trial  court  prop- 
erly instructed  the  jury  that  they  must  find  that 
the  accused  was  knowingly  a  member  of  the  Commu- 
nist Party  and  that  he  knowingly  and  wilfully  lied 
about  his  membership.  Since  the  instructions  in  the 
case  at  bar  adequately  covered  these  essential  ele- 
ments of  the  crime  charged,  it  is  immaterial  that  they 
did  not  call  the  jury's  attention  to  various  indicia 
which  must  necessarily  vary  from  case  to  case  depend- 
ing upon  the  evidence.^ 
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Nor  is  application  of  the  usual  tests  of  attendance  at 
meetings  and  payment  of  dues  appropriate  in  the 
circumstances  of  this  case  when,  as  Judge  Denman 
has  observed  in  commenting  on  the  sufficiency  of  the 
evidence,  the  government  has  shown  that  in  the  pe- 
riod between  1950  and  1952  ''the  Communist  Party 
policy  was  that  labor  leaders  subject  to  such  affi- 
davits could  destroy  Party  cards  and  neither  attend 
meetings  nor  pay  dues."  (p.  14,  Slip  Opinion) 

Nor  was  appellant  entitled  under  any  circumstances 
to  have  the  jury  instructed  as  to  the  matters  which 
are  not  in  evidence  in  this  case.  Battle  v.  United 
States,  209  U.S.  36,  38  (1908) ;  Bird  v.  United  States, 
187  U.S.  118,  132.  Hence  the  contention  that  appel- 
lant "might  honestly  state  he  was  not  a  member  [of 
the  Communist  Party]  if  he  had  failed  to  comply 
with  any  of  the  Party's  formal  requirements  for 


To  attempt  to  apply  a  rigid  "checkoff  list"  with 
unvarying  mathematical  regularity  to  each  and  every 
case  involving  proof  of  membership  v^ould  result  in 
confusing  the  jury  and  unduly  emphasizing  some  por- 
tions of  the  evidence  at  the  expense  of  others.  As  the 
Supreme  Court  observed  in  Perovich  v.  United  States, 
205  U.S.  86  (1907),  where  an  exception  was  taken 
to  the  court's  refusal  to  charge  the  jury  in  a  murder 
case  that  the  fact  that  the  victim  had  not  been  seen 
after  a  certain  date  did  not  create  a  presumption  of 
his  death : 

"  *  *  *  Singling  out  a  single  matter  and  emphasizing 
it  by  special  instruction  as  often  tends  to  mislead 
as  to  guide  a  jury.  Doubtless  the  isolated  fact 
that  Jaconi  had  not  been  seen  would  not  of  itself 
establish  the  fact  of  his  death.  It  is  only  a  circum- 
stance which,  taken  in  connection  with  the  other 
facts  in  the  case,  tends  to  prove  the  death.  It  is 
merely  one  link  in  a  long  chain,  and  the  court 
is  seldom  called  upon  by  special  instructions  to 

membership  as  stated  in  its  constitution"  (p.  12,  Slip 
Opinion)  is  without  merit.  Appellant  failed  to  offer 
any  evidence  as  to  the  constitution  of  the  Communist 
Party  or  the  existence  of  formal  requirements  for 
membership  in  the  Party.  At  the  close  of  the  trial,  in 
making  his  record  of  exceptions  to  the  Court's  re- 
fusal to  charge  as  requested,  appellant's  counsel  ex- 
pressly omitted  those  portions  of  his  requested 
instructions  which  were  based  on  the  Communist 
Party  constitution,  stating  at  the  time  that  the  con- 
stitution had  not  been  introduced  in  evidence  (R. 
869). 
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single  out  any  single  link  in  a  chain,  and  affirm 
either  its  strength  or  weakness."  [Citing  144  U.S. 
408,  433  and  163  U.S.  280,  288]. 

The  principal  distinction  between  the  instruction 
on  membership  in  the  case  at  bar  and  those  upheld  on 
appeal  in  Hupmanv.  United  States  (C.A.  6),  219  F.  2d 
243,  Cert.  den.  349  U.S.  953,  and  Jencks  v.  United 
States  (C.A.  5)  226  F.  2d  540  (Cert,  grant.  Mar.  5, 
1956),  is  that  the  court  in  this  case  did  not  tell  the 
jury  that  in  considering  whether  or  not  the  defend- 
ant was  a  member  of  the  Communist  Party  they  may 
consider  certain  specified  indicia  of  membership.  In 
the  Hupman  case,  the  following  six  indicia  were  men- 
tioned :  ( 1 )  whether  or  not  the  accused  attended  Com- 
munist Party  meetings;  (2)  whether  or  not  he  paid 
money  to  the  Communist  Party;  (3)  whether  or  not  he 
took  instruction  from  Communist  Party  leaders  or 
officers;  (4)  whether  or  not  he  took  part  in  the  dis- 
semination or  distribution  of  Communist  literature; 
(5)  whether  or  not  he  engaged  in  other  conduct  con- 
sistent with  membership  in  the  Communist  Party; 
and  (6)  all  other  evidence,  either  direct  or  circum- 
stantial, which  may  bear  upon  the  question  of  whether 
or  not  he  was  a  member  of  the  Communist  Party. 
(Quoted  in  Jencks,  Gov.  5th  Cr.  Br.  74). 

In  the  Jencks  case  the  criteria  mentioned  in  the 
court's  instruction  to  the  jury  on  membership  were 


9 

(1)  whether  or  not  the  defendant  attended  Communist 
Party  meetings;  (2)  whether  or  not  he  held  an  office 
in  the  Communist  Party;  (3)  whether  or  not  he  en- 
gaged in  other  conduct  consistent  only  with  member- 
ship in  the  Communist  Party;  and  (4)  all  other  evi- 
dence, either  direct  or  circumstantial,  which  bears 
or  may  bear  upon  the  question  of  whether  or  not  he  was 
a  member  of  the  Communist  Party  on  the  date  of  his 
affidavit.   (Jencks  R.  1061). 

Disregarding  the  last  two  items  in  both  of  these 
instructions  as  affording  merely  broad  general  guides 
to  the  jury  in  its  consideration  of  all  the  evidence  as 
distinguished  from  specific  indicia  of  membership, 
it  appears  that  the  only  criterion  common  to  the  in- 
structions given  in  both  the  Jencks  and  Hupman  cases 
is  that  of  attendance  at  Communist  Party  meetings. 
To  hold  that  it  is  necessary  that  a  jury  of  normal  and 
average  intelligence  be  told  specifically  that  it  may 
take  into  consideration  whether  or  not  the  accused 
attended  meetings  of  the  Communist  Party  in  deter- 
mining whether  or  not  he  was  a  member  of  that  Party 
would  be  to  make  an  idle  and  formalistic  ritual  of  the 
court's  instructions  to  the  jury.  That  such  an  in- 
struction would  be  wholly  superfluous  in  the  instant 
case  is  obvious  in  the  light  of  the  evidence  that  appel- 
lant not  only  attended  closed  Communist  Party  meet- 
ings but  also  distributed  Communist  Party  literature, 
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collected  Communist  Party  dues,  asked  the  witness 
Mores  what  the  Party  policy  was  with  respect  to  non- 
Communist  affidavits  and  later  carried  out  the  duties 
of  a  Communist  Party  district  organizer."*  " 

Moreover,  it  should  be  noted  that  the  enumeration 
by  a  trial  court  of  any  specific  indicia  which  might  be 
considered  by  a  jury  in  determining  whether  or  not 
an  accused  was  a  member  of  the  Communist  Party, 
might  well  be  more  prejudicial  than  helpful  to  a  de- 
fendant since  it  would  directly  invite  the  jury's  atten- 
tion to  circumstances  which  the  Court  regards  as  being 
of  the  greatest  probative  value. 
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It  should  be  noted  that  when  appellant  made  his 
record  of  exceptions  to  the  charge  as  given,  as  well 
as  the  refusal  to  grant  his  requested  instructions,  he 
failed  to  assign  as  one  of  the  grounds  the  fact  that 
the  jury  was  not  provided  v^th  certain  indicia  of 
membership  as  was  done  in  the  Jencks  and  Hupman 
cases.  He  therefore  failed  to  protect  his  record  on 
this  point  as  required  by  Rule  30  of  the  Federal  Rules 
of  Criminal  Procedure  and  the  overwhelming  weight 
of  authority  in  this  circuit.  Bateman  v.  United 
States,  212  F.  2d  61,  70  (Cir.  9,  1954) ;  Benatar  v. 
United  States,  209  F.  2d  734,  743,  744  (Cir.  9,  1954) ; 
Herzog  v.  United  States,  226  F.  2d  561,  567-570 
(Cir.  9,  1955) ;  Mitchell  v.  United  States,  213  F.  2d 
951,  957  (Cir.  9,  1954) ;  Kobey  v.  United  States,  208 
F.  2d  583,  588,  597,  598  (Cir.  9,  1953) ;  Zamloch  v. 
United  States,  193  F.  2d  889,  891-892  (Cir.  9, 1952) ; 
Ziegler  v.  United  States,  174  F.  2d  439,  447-448 
(Cir.  9,  1949  — Cert.  den.  338  U.S.  822,  1949). 
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(4)  The  arguments  set  forth  supra  with  regard 
to  the  trial  court's  instructions  on  membership  apply 
equally  to  the  instruction  given  the  jury  as  to  the 
meaning  of  the  term  "affiliation."  As  before,  the  test 
is  whether  the  jury  was  provided  with  a  sufficient 
basis  for  applying  the  subjective  test  of  falsity,  to- wit, 
that  appellant  signed  the  affidavit  knowing  it  to  be 
false. 

The  only  material  difference  between  the  instruc- 
tion on  affiliation  in  the  case  at  bar  and  the  instruc- 
tions on  affiliation  in  United  States  v.  Hupman  and 
United  States  v.  Jencks  is  that  in  those  cases  the  juries 
were  charged  that:  "Affiliation,  as  used  in  sub-section 
(h)  of  section  159,  Title  29  of  the  U.  S.  Code,  means 
something  less  than  membership,  but  more  than  sym- 
pathy *  *  *"  This  instruction  was  omitted  here.  While 
this  additional  refinement  of  the  definition  of  affilia- 
tion appears  to  have  merit,  especially  when  consid- 
ered as  an  isolated  segment  without  regard  to  the 
charge  in  its  entirety,  it  is  respectfully  submitted  that 
it  is  superfluous  and  unnecessary  inasmuch  as  the  only 
requirement  as  a  matter  of  law  is  that  the  jury  be 
given  clear  instructions.  It  is  submitted  that  the  cases 
of  United  States  v.  Reimer  and  Bridges  v.  Wixon,  cited 
by  the  Court  in  its  Opinion,  are  not  applicable.  Those 
cases  involved  a  statute  which  dealt  generally  with 
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affiliation  with  organizations  advocating  over- 
throw without  identifying  any  particular  organization. 
In  the  case  at  bar  the  statute  and  indictment  specifi- 
cally name  the  Communist  Party  so  that  knowledge  of 
the  Party's  aims  and  purposes  is  immaterial. 

In  defining  the  term  "affiliation"  for  the  jury  in 
the  case  at  bar,  the  trial  court  gave  a  reasonable  meas- 
ure or  standard  by  which  to  determine  the  defendant's 
guilt  or  innocence.  The  jury  was  instructed  that  they 
must  find  that  appellant  connected  or  associated  him- 
self with  the  Communist  Party,  that  he  adopted  or 
brought  himself  into  close  connection  with  the  Com- 
munist Party,  that  he  had  allied  himself  with  the  Com- 
munist Party.  These  are  clear,  unambiguous  matters 
which  the  jury  could  and  did  understand.  A  showing 
that  appellant  was  thus  affiliated  with  the  Commu- 
nist Party  knowingly  and  of  his  own  free  will  meets  all 
requirements  under  the  Douds  and  Galvan  cases. ^ 

^  The  arguments  presented  by  the  Government  with  re- 
spect to  membership  and  affiliation  are  not  at  vari- 
ance with  the  decisions  of  this  circuit  applying  dic- 
tionary definitions  for  the  purpose  of  ascertaining 
the  meaning  of  words  of  common  usage:  U.  S.  v 
Schulze,  253  F.  377,  379-380  (D.C.,  S.D.  Cal.,  S.D., 
1918)  (''Support,"  "favor");  Schulze  v.  U.  S.,  259 
F.  189,  190  (Cir.  9,  1919)  ("Support,"  "favor,"  "op- 
pose"), Wolck  V.  Weedin,  58  F.  2d  928,  930  (Cir.  9, 
1932)    ("affiliation");  Branch  v.  Cahill,  88  F.  2d 
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(5)  In  holding  that  the  trial  court  erred  in  over- 
ruling appellant's  motion  for  the  production  of  the 
receipts  signed  by  the  witness  Mores  for  payments 
made  to  him  by  the  Federal  Bureau  of  Investigation 
during  the  period  of  his  services  as  a  confidential  in- 
formant between  1942  and  May  1953,  the  court  took 
the  position  that  the  jury  was  entitled  to  know  whether 
Mores  lied  when  he  stated  that  these  payments  were 
for  reimbursement  of  expenses  only  and  did  not  in- 
clude any  compensation  for  his  services. 

Appellant  demanded  the  production  of  the  F.B.I, 
receipts  on  the  theory  that  Mores'  testimony  was  in- 
consistent and  contradictory  as  to  the  amount  of  the 
monies  paid  him  as  a  confidential  informant  for  the 
Federal  Bureau  of  Investigation  between  1942  and 
1953  (R.  329)  and  also  on  the  theory  that  they  might 
contradict  the  witness's  testimony  that  the  payments 
were  for  expenses  only  (R.  332). 

Later  in  the  trial,  government  counsel  represent- 

545,  546  (Cir.  9,  1937)  ("affiliated").  In  like  man- 
ner the  Supreme  Court  held  that  ordinary  words  used 
in  a  resolution  delineating  the  jurisdiction  of  a  Con- 
gressional committee  must  be  construed  in  their 
"commonly  accepted  sense."  U.  S.  v.  Rumely,  345 
U.S.  41,  47  ("lobbying  activities").  And  in  Casey 
V.  U.  S.,  191  F.  2d  1,  4  (Cir.  9,  1951)  where  the  jury 
was  given  no  definition  of  the  term  "radio  station," 
this  Court  held:  "Radio  stations  are  in  such  com- 
mon use  that  no  definition  was  needed." 
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ed  to  the  court  that  he  had  been  advised  by  the  Federal 
Bureau  of  Investigation  that  Mores  had  been  paid  a 
total  of  $10,530  up  to  May  21,  1953  (R.  365).  Defense 
counsel  refused  to  stipulate  that  this  was  the  amount 
paid  on  the  ground  that  he  did  not  know  how  much  had 
been  paid,  having  had  no  opportunity  to  examine  the 
receipts.  Counsel  at  this  point  asserted  a  legal  right  to 
examine  the  receipts  or  at  least  the  right  to  have  a  tab- 
ulation of  the  sums  paid  (R.  366).    (Italics  supplied) 

Thereafter,  appellant  shifted  his  ground  by  taking 
the  extreme  position  that  he  would  demand  the  pro- 
duction of  each  and  every  receipt  indicating  a  payment 
to  Mores  during  the  period  of  his  activities  as  an  in- 
formant for  the  Federal  Bureau  of  Investigation 
(R.  367).  The  trial  court  ruled  that  it  would  be  suf- 
ficient if  the  Government  supplied  a  certificate  of  the 
payments,  holding  that  appellant  was  entitled  to  ascer- 
tain the  total  compensation  received  by  Mores  because 
this  was  material  to  the  issue  of  his  credibility  on 
the  ground  of  interest.  The  court  stated  that  the  only 
material  question  for  this  purpose  was  as  to  the  total 
amount  which  Mores  had  been  paid,  and  that  the  court 
would  not  be  justified  in  requiring  the  disclosure  of 
confidential  records  of  the  Federal  Bureau  of  Investi- 
gation solely  for  the  purpose  of  determining  this 
amount  (R.  367-369). 
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The  Government  subsequently  produced  a  certifi- 
cate setting  forth  the  payments  and  this  document  was 
marked  for  identification  as  Government's  Exhibit 
No.  10  and  appellant  moved  its  admission.  (R.  748). 
The  certificate  was  admitted  without  objection  by  the 
Government  and  appellant  thereupon  renewed  his 
motion  for  production  and  examination  of  the  receipts, 
which  motion  the  court  denied.  (R.  749). 

Apart  from  defense  counsel's  wholesale  accusa- 
tions that  Government  witnesses  were  paid  to  testify, 
the  record  contains  no  reference  to  any  payments  to 
Mores,  let  alone  evidence  of  such  payments,  subse- 
quent to  those  which  he  had  been  receiving  currently 
during  the  period  of  his  services  as  a  confidential  in- 
formant. The  indictment  in  this  case  was  not  returned 
until  June  24,  1954,  more  than  a  year  after  Mores  had 
ceased  his  activities  as  a  confidential  informant. 
Hence,  there  is  absolutely  no  basis  for  any  claim  or 
suggestion  that  Mores  was  paid  anything  for  his  tes- 
timony in  this  case  other  than  the  usual  and  proper 
witness  fees.  Nor  did  appellant's  counsel  make  any 
attempt  during  extended  cross-examination  lasting 
from  four  to  five  hours  to  lay  a  foundation  for  an  at- 
tack on  Mores  credibility  on  the  ground  that  he  was 
being  paid  for  his  testimony.  No  questions  were  asked 
of  the  witness  to  ascertain  whether  or  not  he  had  re- 
ceived payments  from  the  Government  for  any  purpose 
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whatsoever  subsequent  to  those  made  contemporane- 
ously with  his  activities  as  a  confidential  informant. 
Hence,  the  record  as  it  stands  is  completely  devoid  of 
any  basis  for  challenging  Mores'  credibility  on  the 
ground  of  interest  based  on  the  supposition  that  he 
was  being  paid  for  his  testimony  in  this  case. 

With  all  due  deference,  it  is  respectfully  submit- 
ted that  regardless  of  the  connotation  placed  on  the 
term  expenses  by  the  witness  or  any  other  party  to  the 
proceeding,  the  Court's  position  with  respect  to  the 
trial  court's  refusal  to  order  production  of  the  re- 
ceipts is  not  well  taken.  Moreover,  it  would  appear 
that  the  Court  has  given  undue  weight  to  the  magni- 
tude of  the  total  payments  without  considering  the 
fact  that  they  continued  over  a  period  of  11  years  so 
that  the  average  monthly  payments  during  that  time 
did  not  amount  to  more  than  $75  per  month.  Obviously, 
any  compensation  received  by  the  witness  would  have 
included  his  disbursements  for  gasoline,  dues,  con- 
tributions, Party  literature  and  other  expenses. 

In  any  event,  no  foundation  was  laid  for  im- 
peachment on  the  ground  that  Mores  was  being  paid 
anything  at  the  time  of  his  testimony  at  the  trial  of 
this  case  or  at  any  time  subsequent  to  May  1953  or 
that  he  was  in  any  way  financially  interested  at  the 
time  of  the  trial.    All  of  the  evidence  in  this  case  re- 
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lating  to  moneys  which  Mores  received  from  the  Fed- 
eral Bureau  of  Investigation  had  to  do  with  past  pay- 
ments in  connection  with  his  activities  more  than  18 
months  prior  to  the  trial  for  which  no  further  moneys 
were  due  him.  It  can  hardly  be  supposed  that  Mores 
and  his  wife  were  seeking  evidence  in  1943  to  support 
a  prosecution  of  appellant  in  1954  arising  from  a 
statute  which  was  not  enacted  until  1947. 

Any  justification  for  the  theory  that  the  receipts 
should  have  been  admitted  in  evidence  must  necessarily 
rest  upon  a  showing  of  their  relevance  and  materiality 
to  the  issues  of  this  case.  Their  materiality,  if  any, 
was  confined  solely  to  the  issue  of  Mores'  credibility. 
Viewed  in  this  light,  it  becomes  apparent  how  tenuous 
is  appellant's  theory,  accepted  by  the  Court,  that  the 
receipts  were  material.  For  it  is  obvious  that  the  only 
way  in  which  they  can  be  linked  with  the  issues  in  this 
case  would  be  by  showing  that  the  amount  and  char- 
acter of  the  moneys  received  by  Mores  as  an  informant 
for  the  F.B.I,  had  some  bearing  on  the  question  of  his 
interest  as  a  witness  more  than  a  year  and  a  half  after 
he  ceased  to  be  an  informant.  The  record  does  not  con- 
tain a  scintilla  of  evidence  to  indicate  that  Mores  had 
any  personal  interest  in  the  outcome  of  this  case  and 
no  rational  consideration  of  the  evidence  leaves  room 
for  the  absurd  hypothesis  that  Mores  was  engaged  by 
the  Government  specifically  to  spy  on  Fisher  as  an 
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individual.®  Hence,  it  can  be  seen  that  the  "connec- 
tion" between  these  payments  and  the  issues  before 
the  trial  court  was  indirect  and  remote  in  the  extreme. 

Inasmuch  as  appellant  in  the  instant  case  failed 
to  lay  the  necessary  foundation  for  his  demand  by 
showing  that  the  receipts  signed  by  Mores  would  be 
contradictory  of  his  present  testimony  and  that  the 
contradiction  was  as  to  relevant,  important  and  ma- 
terial matters  which  directly  bore  on  the  main  issue 
being  tried,  viz :  the  participation  of  the  accused  in  the 
crime,  it  is  obvious  that  the  attempt  to  secure  produc- 
tion of  the  F.B.I,  receipts  for  the  purpose  of  determin- 
ing "the  method,  mode  and  extent  of  payment" 
(R.  333-334)  was  what  the  Supreme  Court  character- 
ized in  Gordon  v.  United  States,  344  U.S.  414,  as  a 

®  The  record  shows  clearly  that  Mores  had  been  en- 
gaged in  observing  and  reporting  upon  Communist 
Party  activities  and  personalities  generally,  and  the 
fact  that  certain  activities  of  appellant  were  includ- 
ed was  merely  incidental  to  the  performance  of  these 
duties.  Cf.  Jencks  v.  United  States,  226  F.  2d  540, 
553,  where  the  Court  of  Appeals  for  the  Fifth  Circuit 
observed:  "*  *  *  Appellant  dwells  upon  his  accusa- 
tion that  these  informers  were  'involved  in  despicably 
dirty  business  of  informing  for  pay;  and  takes  the 
prosecution  to  task  for  its  reliance  upon  the  testi- 
mony of  such  witnesses.  The  answer  to  that  argu- 
ment is,  of  course,  that  the  Government  has  nothing 
to  do  with  selecting  the  witnesses.  The  witnesses 
against  appellant  were  determined  when  appellant 
chose  those  with  whom  he  would  fraternize." 
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blind  fishing  expedition.  Indeed,  appellant  himself 
admitted  this  to  be  the  case  when  he  conceded  that  he 
did  not  know  whether  the  receipts  would  contradict 
the  witness,  but  merely  hoped  that  something  im- 
peaching might  turn  up. 

The  rule  laid  down  in  the  Gordon  case  was  quoted 
with  approval  by  this  Court  in  Herzog  v.  United  States, 
226  F.  2d,  561,  (Cir.  9,  1955)  holding  that  no  founda- 
tion was  laid  for  a  demand  for  the  production  of  a 
transcript  of  the  testimony  of  certain  Government  wit- 
nesses before  a  grand  jury.  The  Court  distinguished 
the  numerous  cases  cited  by  the  appellant  in  that  case 
stating  at  page  566 : 

"Other  than  the  Alper  case,  the  cases  cited  by 
appellant  all  deal  with  statements  given  by  a  wit- 
ness to  Government  agents  rather  than  testimony 
before  a  grand  jury.  None  of  the  cases  suggests 
that  grand  jury  testimony  or  statements  in  Gov- 
ernment reports  should  be  turned  over  to  the  de- 
fendant to  inspect  for  possible  impeachment  ma- 
terial without  some  prior  showing  that  statements 
contradictory  to  the  witness's  testimony  at  trial 
are  contained  therein." 

Another  Government  witness  in  the  Herzog  case 
testified  that  the  defendant  requested  him  to  make 
payments  for  used  cars  purchased  from  the  defendant 
partly  by  check  and  partly  in  cash,  inasmuch  as  the 
defendant  was  going  to  show  only  a  portion  of  his  sell- 
ing price  on  his  invoices.     On  cross-examination  this 
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witness  was  asked  if  he  himself  had  been  in  difficulties 
with  the  O.P.A.  at  the  time  in  question.  He  replied 
in  the  negative.  Subsequently,  the  defendant  proffered 
in  evidence  for  purposes  of  impeachment  an  entry  in 
the  witness's  books  showing  a  disbursement  for  attor- 
neys' fees  in  connection  with  a  threatened  O.P.A.  suit. 
In  holding  that  the  trial  court  properly  excluded  this 
evidence,  this  Court  commented  as  follows: 

«  *  *  *  rpj^g  ^j^^j  court's  ruling  was  correct.  Mc- 
Neil's O.P.A.  difficulties,  if  any,  were  not  an  issue 
in  this  case.  The  purpose  of  evidence  is  to  prove 
or  disprove  some  issue  in  the  cause  on  trial.  If 
proffered  evidence  does  not  tend  to  do  either  of 
these  things,  it  has  no  place  in  the  trial  and  is 
either  immaterial  or  collateral  to  the  inquiry.  A 
witness  cannot  be  impeached  where  the  subject 
matter  of  his  testimony  is  either  immaterial  or 
collateral  to  the  issues  in  the  cause  in  which 
the  testimony  is  given.  Arine  v.  United  States,  9 
Cir.,  10  F.  2d  778;  Shanahan  v.  Southern  Pacific 
Co.,  9  Cir.,  188  F.  2d  564."  226  F.  2d  561,  565. 

(6)  This  Court  held  that  the  trial  court  erred  in 
not  allowing  appellant  to  cross-examine  the  witness 
Harper  concerning  proceedings  before  a  Security 
Board  in  which  Harper  had  previously  appeared  as  a 
witness  (p.  8,  Slip  Opinion,  R.  522).  It  is  respectfully 
submitted,  however,  that  the  trial  court  properly  re- 
fused to  permit  appellant  to  cross-examine  Harper 
relative  to  his  testimony  in  a  collateral  matter.  Appel- 
lant represented  to  the  trial  court  that  on  two  occa- 
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sions  during  the  hearings  in  question  Harper  had  mis- 
takenly identified  other  persons  as  being  the  indi- 
vidual whose  case  was  being  heard.  Appellant  further 
asserted  that  Harper  had  subsequently  failed  to  iden- 
tify the  correct  individual  (R.  518-521). 

In  its  opinion,  this  Court  noted  that  the  Govern- 
ment relied  upon  the  rule  in  Shanahan  v.  Southern 
Pacific  Co.,  188  F.  2d  564  (Cir.  9,  1951)  that  a  wit- 
ness cannot  be  impeached  by  an  inconsistent  state- 
ment on  a  collateral  matter.  Nevertheless,  for  the 
reasons  stated  below,  the  Court  concluded  that  the 
trial  court's  exclusion  of  this  evidence  was  error : 

"However,  appellant's  theory  was  that  Harper 
had  been  presented  to  the  jury  as  an  'expert'  on 
Communism,  Communist  activity  and  on  identi- 
fication of  Communists.  He  wanted  to  challenge 
Harper's  expert  standing  and  show  bias  in  that 
Harper  was  paid  to  produce  his  testimony.  Har- 
per's testimony  placing  appellant  at  a  closed  meet- 
ing of  the  Communist  Party  in  1949  was  a  criti- 
cal part  of  the  Government's  case."^  Great  lati- 
tude in  cross-examination  should  be  allowed.  We 
hold  the  court  erred  in  refusing  it.     See  United 

"^  Although  proof  of  appellant's  attendance  at  a  closed 
meeting  of  the  Communist  Party  in  1949  undoubted- 
ly contributed  to  the  strength  of  the  Government's 
case,  Harper's  testimony  in  this  regard  was  merely 
cumulative.  As  the  court  indicated  in  holding  the 
evidence  sufficient  to  sustain  the  verdict.  Mores  also 
testified  that  appellant  attended  this  meeting,  (p. 
14,  Slip  Opinion). 
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States  V,  Augustine,  189  F.  2d  587,  590-591^  (Cir. 
3,  1951)."  (p.  8,  Slip  Opinion). 

It  is  respectfully  submitted  that  while  Harper 
may  have  been  presented  to  the  jury  as  an  expert  on 
Communist  Party  policy,  he  definitely  was  not  pre- 
sented or  qualified  as  an  expert  on  the  identification 
of  individuals.  The  trial  court  so  ruled  and  appellant 
himself  expressly  conceded  the  point  during  the  fol- 
lowing colloquy  at  page  489  of  the  record : 
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In  United  States  v.  Augustine,  supra,  cited  in  the 
Court's  opinion,  the  Court  of  Appeals  for  the  Third 
Circuit  upheld  a  ruling  limiting  the  scope  of  cross- 
examination  of  one  government  witness,  but  reversed 
on  the  ground  that  the  court  had  unduly  restricted 
the  cross-examination  of  another  witness.  In  the 
first  instance  the  appellate  court  found  that  there 
had  been  no  abuse  in  the  exercise  of  the  trial  court's 
broad  discretion  in  setting  limits  upon  the  extent  of 
cross-examination  as  to  the  issue  of  credibility.  As 
to  the  second  witness,  the  court  held  "with  reluct- 
ance" that  further  cross-examination  should  have 
been  permitted  because  the  testimony  of  this  indi- 
vidual, who  was  called  as  a  rebuttal  witness  by  the 
prosecution,  tended  strongly  to  discredit  the  testi- 
mony given  by  the  accused  in  his  defense.  The  trial 
court  refused  to  permit  inquiry  into  matters  material 
to  the  credibility  of  the  witness  although  the  facts 
stated  in  the  opinion  strongly  suggested  the  possi- 
bility of  a  direct  financial  motive  for  falsehood  in  the 
witness's  testimony  bearing  on  the  main  issue  in  the 
case.  189  F.  2d  587,  590-591.  The  factual  situation 
insofar  as  the  second  witness  was  concerned  is  there- 
fore distinguishable  from  the  case  at  bar. 
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"MR.   ETTER:   It  is  my  understanding  he  has 
been  qualified  as  an  expert. 

THE  COURT:  Not  as  an  expert  in  identifi- 
cation.   (Italics  supplied). 

MR.  ETTER:  No,  no;  that  is  right.  As  I  gather 
your  Honor's  ruling,  the  objection  will  be 
be  sustained,  however? 

THE  COURT :  Yes ;  however  you  can  make  your 
record." 

The  theory  that  Harper  became  clothed  with  the 
mantle  of  an  "expert"  as  to  all  matters  about  which 
he  testfied  was  concocted  by  appellant  at  the  trial  in 
the  effort  to  justify  his  attempted  inquiry  into  a  wholly 
collateral  matter.  This  was  in  reality  merely  an  at- 
tempt to  impeach  Harper's  credibility  under  the  guise 
of  an  attack  on  his  "qualifications"  as  an  "expert 
witness."  (R.  488-489).  As  already  noted,  the  court 
rejected  this  spurious  argument  and  appellant  himself 
conceded  its  invalidity.    (R.  489). 

For  the  foregoing  reasons  it  is  respectfully  sug- 
gested that  the  court's  discretion  would  most  appropri- 
ately be  exercised  by  the  order  for  the  rehearing 
en  banc. 

Inasmuch  as  the  Supreme  Court  has  seen  fit  to 
grant  a  petition  for  a  writ  of  certiorari  to  review  the 
judgment  of  the  Court  of  Appeals  for  the  5th  Circuit 
in  Jencks  v.  United  States,  226  F.  2d  540  and  226  F. 
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2d  553  (Cir.  5,  1955),  involving  issues  somewhat 
analogous  to  those  presented  in  the  case  at  bar,  it  is 
respectfully  suggested  that  if  the  court  is  not  disposed 
to  grant  this  petition  for  a  rehearing,  the  court  may 
wish,  nevertheless,  to  withhold  its  decision  on  the  pe- 
tition pending  the  illumination  of  the  issues  by  the 
Supreme  Court  in  the  Jencks  case. 

CHARLES  P.  MORIARTY 

United  States  Attorney 

HAROLD  D.  KOFFSKY 

Attorney,  Department  of  Justice 

BRANDON  ALVEY 

Attorney,  Department  of  Justice 

CLINTON  B.  D.  BROWN 

Attorney,  Department  of  Justice 
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It  is  hereby  certified  that  the  petition  is  presented 
in  good  faith  and  not  for  delay. 

CHARLES  P.  MORIARTY 
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United  States  of  America 

In  the  Southern  Division  of  the  United  States 
District  Court,  Northern  District  of  California 


PACIFIC  HOMES,  INC.,  a  California  Corpora- 
tion, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  TO  RECOVER  TAXES  PAID 

Plaintiff  respectfully  alleg:es  as  follows: 
First  Claim  for  Relief 

I. 

Plaintiff  is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  La^YS  of  the  State 
of  California  and  is  a  resident  of  the  Southern  Divi- 
sion of  the  Northern  Judicial  District  of  California. 
Plaintiff  was  dissolved  in  the  calendar  year  1947, 
and  ou  or  about  April  30,  1947,  distributed  all  of  its 
then  known  assets  to  its  sole  stockholder.  Plaintiff 
])rosecutes  this  action  by  reason  of  the  authority 
contained  in  rule  17(b)  of  the  Federal  Rules  of 
Civil  Procedure,  and  by  reason  of  the  provisions  of 
sections  5400,  5401  and  5402  of  the  California  Cor- 
porations Code,  which  said  last  mentioned  sections 
\  provide  in  substance  and  effect  that  a  corporation 
which  is  dissolved  nevertheless  continues  to  exist  for 
the  purpose  of  winding  up  its  affairs,  prosecuting 
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and  defending  actions  by  or  against,  it,  and  enabling 
it  to  collect  and  discharge  obligations  and  collect  and 
divide  its  assets,  and  that  any  assets  inadvertently 
or  otherwise  omitted  from  the  winding  up  continue 
in  the  dissolved  corporation  for  the  benefit  of  tlie 
persons  entitled  thereto  upon  dissolution  of  the  cor- 
poration. 

IT. 

James  G.  Smyth  was  the  duly  appointed,  qualified 
and  acting  Collector  of  Internal  Revenue  for  the 
First  District  of  California  at  all  times  during  the 
period  from  May  14,  1945,  to  and  including  Sep- 
tember 27,  1951.  Said  James  G.  Smyth  is  not  now 
in  office  as  Collector  of  Internal  Revenue.  All 
amounts  of  United  States  Internal  Revenue  Taxes 
for  the  recovery  of  which  suit  is  filed  herewith  were 
erroneously  or  illegally  collected  from  plaintiff  by 
defendant  through  said  James  G.  Smyth  as  such 
Collector  of  Internal  Revenue.  All  corporation  tax 
returns  hereinafter  alleged  to  have  been  filed  with 
defendant  were  filed  with  defendant  through  said 
James  G.  Smyth  as  such  Collector  of  Internal  Rev- 
enue. 

III. 

This  is  a  cause  of  actual  controversy  of  a  civil 
nature  arising  under  a  law  of  the  United  States  pro-  i 
viding  for  internal  revenue,  to  wit,  the  "Internal  I 
Revenue  Code,"  enacted  on  February  10,  1939.  as  I 
Public  No.  1,  76th  Congress,  1st  sess.  C.  2,  53  Stat.  I 
1,  as  amended  (Title  26,  U.S.C.A.,  sections  1,  et  seq., 
as  amended).  i 
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IV. 

Jurisdiction  is  conferred  by  Title  28,  U.S.C.A., 
sections  1340  and  1346. 

V. 

Plaintiff  was  incorporated  under  the  laws  of  the 
State  of  California  on  August  9,  1941,  and  there- 
after duly  adopted  a  tiscal  year  ending  on  the  31st 
day  of  May  of  each  year  for  the  purpose  of  closing 
its  accounts  and  filing  its  tax  returns.  Plaintiff  at 
all  times  herein  mentioned  maintained  and  closed  its 
books  on  the  accrual  method  of  accounting  and  at 
all  times  herein  mentioued  plaintiff  filed  its  Federal 
Corporation  Income  and  Federal  Corporation  Ex- 
cess Profits  Tax  returns  on  the  accrual  basis. 

VI. 

During-  the  fiscal  year  ended  May  31,  1946,  ])laiii- 
tiff  sold  certain  personal  property  and  also  certain 
real  property  consisting  of  land  and  houses  which 
had  been  previously  constructed  by  ])laintiff  and 
held  by  plaintiff*  for  rental  and  investment  purposes. 
All  of  said  land,  houses  and  i)ers()]hn]  ])]'oiierty 
sold  by  plaintiff  as  herein  in  this  ])aragraph  VT 
alleged,  had  been  held  by  plaintiff  for  rental  and 
investment  purposes  more  than  six  months  preceding 
the  respective  sales  of  said  property.  Plaintiff  real- 
ized from  the  sales  of  said  real  and  personal  prop- 
erty so  held  for  more  than  six  months,  a  gain  of 
$327,268.85. 

VII. 

In  addition  to  the  real  and  personal  pi'operty  sold 
by  plaintiff,  as  more  particularly  described  in  i^ara- 
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graph  VI  hereof,  plaintiff,  during  the  fiscal  year 
ended  May  31, 1946,  also  sold  39  parcels  of  improved 
real  property,  none  of  which  had  been  held  by  plain- 
tiff for  six  months  preceding  their  respective  sales. 
Plaintiff  sustained  a  loss  of  $9,561.66  from  the  sale 
of  said  39  parcels. 

VIII. 

The  sum  of  $317,707.19,  representing  the  excess  of 
the  gain  on  the  sales  of  the  property  described  in 
paragraph  VI  hereof,  over  the  loss  on  the  sales  of 
the  improved  real  property  described  in  paragraph 
VII  hereof,  constitutes  a  long-term  capital  gain 
which  is  not  subject  to  United  States  Excess  Profits 
Tax  for  the  fiscal  year  ended  May  31,  1946,  by  rea- 
son of  the  provisions  contained  in  section  711  of  the 
Internal  Revenue  Code.  Said  gain  of  $317,707.19 
constitutes  gain  from  the  sale  of  '^Capital  Assets," 
as  provided  by  section  117  of  the  Internal  Revenue 
Code. 

IX. 

Plaintiff'  duly  and  regularly,  and  in  the  manner 
and  within  the  time  provided  by  law,  filed  its  federal 
income  and  federal  excess  profits  tax  returns  with 
defendant  for  the  fiscal  year  ended  May  31, 1946,  and 
reported  therein  as  net  long-term  capital  gains  the 
net  gains  reported  on  the  sales  of  the  real  and  per- 
sonal property  referred  to  in  paragraphs  VI  and 
VII  hereof.  Plaintiff  paid  to  defendant  all  of  the 
federal  corporation  income  and  excess  profits  taxes 
shown  to  be  due  on  its  said  returns  so  filed,  as  afore- 
said, for  the  fiscal  year  ended  May  31,  1946.  There- 
after, a  deficiency  of  $111,151.11  was  determined. 
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with  respect  to  federal  corporation  excess  profits 
taxes,  due  from  the  plaintiff  for  the  fiscal  year  ended 
May  31,  1946,  and  said  sum  of  $111,151.11,  together 
with  interest  thereon  at  6%  per  annum  from  August 
15,  1946,  was  paid  to  defendant  on  or  about  Febru- 
ary 3,  1948.  Said  deficiency  of  $111,151.11  and  in- 
terest thereon,  was  determined  by  including  as  sub- 
ject to  United  States  Federal  Excess  Profits  tax  for 
the  fiscal  year  ended  May  31,  1946,  the  net  gain  of 
$317,707.19  more  particularly  described  in  para- 
graph VIII  hereof. 

X. 

Within  two  years  from  the  date  of  the  payment 
of  said  sum  of  $111,151.11  and  interest  thereon,  to 
wit,  on  or  about  the  8th  day  of  September,  1949, 
])laintiff  duly  and  regularly,  and  in  the  manner  pro- 
vided by  law,  filed  with  defendant  in  writing,  on 
Treasury  Department  Form  843,  "Claim"  a  claim 
for  refund  of  said  sum  of  $111,151.11,  or  such 
greater  or  lesser  amount  as  might  be  found  legally 
refundable.  Said  claim  alleged  that  said  net  gain 
of  $317,707.19  described  in  paragrai)h  VIII  hereof, 
represented  the  excess  of  the  plaintiff's  long-term 
capital  gain  over  the  plaintiff's  short-term  capital 
loss  and,  that  accordingly,  plaintiff  had  no  Excess 
Profits  Tax  liability  for  the  fiscal  year  ended  May 
31,  1946. 

XL 

On  or  about  the  21st  day  of  March,  1950,  said 
claim  so  filed  by  plaintiff,  as  alleged  in  paragraph 
X  hereof,  was  disallowed  in  full  by  the  Commis- 
sioner of  Internal  Revenue,  and  said  Commissioner, 
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on  or  about  the  21st  day  of  March,  1950,  gave  notice 
in  writing  to  plaintiff,  bv  registered  mail,  of  the 
said  disallowance  of  plaintiff's  claim. 

Wherefore,  plaintiff'  prays  judgment  against  de- 
fendant as  hereinafter  set  forth. 

Second  Claim  for  Relief 

I. 

Plaintiff  hereby  refers  to  and  by  such  reference 
makes  a  part  hereof,  as  though  fully  set  forth  herein 
at  length,  all  of  the  allegations  contained  in  para- 
graphs I,  II,  III,  IV  and  V  of  plaintiff's  First 
Claim  for  Relief  set  forth  herein. 

II. 

During  the  fiscal  year  ended  May  31 ,  1947,  plain- 
tiff sold  certain  real  property  consisting  of  land  and 
houses  which  had  been  previously  constructed  by 
plaintiff  and  held  by  plaintiff  for  rental  and  invest- 
ment jourposes.  All  of  said  real  property  sold  by 
plaintiff,  as  herein  in  this  paragraph  II  alleged,  had 
been  held  by  plaintiff  for  rental   and  investment 
purposes  for  more  than  six  months  preceding  the  , 
respective  sales  of  said  property.  Plaintiff  realized  j 
from  the  sales  of  said  real  property  so  held  for  morej 
ihiv\  six  months  a  gain  of  $66,808.36. 

III. 

Said  sum  of  $66,808.36  representing  the  gain  on 
the  sales  of  said  real  property  described  in  para- 
graph II  hereof,  constitutes  a  long-term  capital  gain 
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jiiirl  not  oi'dinaiy  iJicome,  for  Wv?  fiscal  year  ended 
May  31,  1947,  as  provided  by  section  117  of  the  In- 
ternal Revenue  Code. 

IV. 
Plaintiff  duly  and  regularly,  and  in  the  manner 
and  Avithin  the  time  provided  by  law,  filed  its  Fed- 
eral Income  Tax  Return  with   defendant   for  the 
fiscal  year  ended  May  31,  1947,  and  reported  therein 
as  capital  gains  the  gains  reported  on  the  sales  of 
th(^  real  property  referred  to  in  paragraph  II  hereof. 
Plaintiff  paid  to  defendant  all  of  the  Federal  Cor- 
])oration  Income  Taxes  shown  to  be  due  on  its  said 
return  so  filed  for  the  fiscal  year  ended  May  31,  1947. 
Thereafter,  a  deficiency  in  the  amount  of  $7,083.47 
was  determined  with  respect  to  federal  corT)orntion 
income  taxes  due  from  plaintiff",  and  said  snm  of 
;  $7,083.47,  together  with  interest  thereon  at  6%  per 
aimum  from  August  15,  1947,  was  ])aid  to  defendant 
on  or  about  February  3,  1948.   Said  deficiency  of 
j  $7,083.47  and  interest  thereon,  was  determined  by 
[  including  as  subject  to  United  States  Federal  In- 
'  come  Tax  at  ordinary  rates  and  not  at  ca])ital  gain 
rates,  the  gain  of  $6(i,808.36,  more  particularly  de- 
scribed in  paragraph  III  hereof. 

V. 

j     Within  two  years  from  the  date  of  the  payment  of 
Isaid  sum  of  $7,083.47  and  interest  thereon,  to  wit, 
;  on  or  about  the  8th  day  of  September,  1949,  plain- 
tiff dul}^  and  regularly,  and  in  the  manner  provided 
by  law,  filed  with  defendant  in  writing,  on  Treasury 
Department  Form  843,  "Claim,"  a  claim  for  refund 
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of  said  sum  of  $7,083.47,  or  such  greater  or  lesser 
amount  as  might  be  found  legally  refundable.  Said 
claim  alleged  that  said  gain  of  $66,808.36  was  prop- 
erly reported  by  j^laintiff  on  its  Federal  Corpora- 
tion Income  Tax  Return  as  long-term  capital  gain 
and  that  said  simi  was  not  taxable  as  ordinary  in- 
come. 

VI. 

As  a  result  of  deficiencies  alleged  to  be  due  from 
])laintitf  for  additional  federal  income  and  excess 
])rofits  taxes  for  fiscal  years  ended  prior  to  May  31, 
1947,  ])laintiff  paid  interest  on  or  about  February 
3,  1948,  to  defendant  in  the  amount  of  $6,618.55,  said 
int(^rest  being  applicable  to  fiscal  years  ended  May 
31,  1945,  and  May  31,  1946.  Said  simi  of  $6,618.55 
represents  an  interest  accrual  to  and  including 
April  30,  1947,  and  is  an  allowable  deduction  in  the 
computation  of  plaintiff's  federal  income  and  excess 
profits  tax  liability  for  the  fiscal  year  ended  May  31, 
1947.  The  amount  of  refund  of  federal  income  and 
excess  profits  taxes  due  to  plaintiff  applicable  to 
said  interest  payment  of  $6,618.55  is  the  sum  of 
$2,515.04,  all  as  more  particularly  alleged  and  set 
forth  in  Treasury  Department  Form  843,  Claim, 
heretofore  filed  by  plaintiff,  as  alleged  in  paragraph 
V  hereof. 

VIT. 

On  or  about  the  21st  day  of  March,  1950,  said 
claim  so  filed  by  plaintiff,  as  alleged  in  paragraph  V 
hereof,  was  disallowed  in  full  by  the  Commissioner 
of  Internal  Revenue,  and  said  Commissioner,  on  or 
about  the  21st  day  of  March,  1950,  gave  notice  in 
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writing-  to  plaintiff,  by  registered  mail,  of  the  said 
disallowance  of  plaintiff's  claim. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant as  hereinafter  set  forth. 

Third  Claim  for  Relief 

I. 

Plaintiff  hereby  refers  to  and  by  such  reference 
makes  a  part  hereof,  as  though  fully  set  forth 
herein  at  length,  all  of  the  allegations  contained 
in  paragraphs  I,  II,  III,  IV,  and  V  of  plaintiff's 
First  Claim  for  Relief  set  forth  herein. 

II. 

During  the  fiscal  year  ended  May  31,  1945,  plain- 
tiff sold  certain  real  property  consisting  of  land  and 
houses  which  had  been  previously  constructed  by 
l)laintiff  and  held  by  plaintiff  for  rental  and  invest- 
ment jnirposes.  All  of  said  land  and  houses  sold  by 
plaintiff,  as  herein  in  this  paragraph  II  alleged,  had 
been  held  by  plaintiff  for  rental  and  investment 
])urposes  for  more  than  six  months  preceding  the 
r(^spective  sales  of  said  property.  Plaintiff  realized 
from  the  sales  of  said  real  property  so  held  for 
more  than  six  months,  a  gain  of  $76,040.80,  of  which 
amount  $7,272.83  represented  unrealized  profits  on 
!  installment  sales  which  were  deferred  to  future 
years,  leaving  a  net  gain  applicable  to  the  fiscal 
year  ended  May  31,  1945,  of  $68,767.97.  In  addition 
j  to  said  net  gain  of  $68,767.97,  plaintiff  during  the 
j  fiscal  year  ended  May  31,  1945,  sold  an  unimproved 
]iarcel   of  real   property  which  had   been   held  by 
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plaintiff  for  investment  for  more  than  six  months 
at  the  time  of  its  sale,  and  plaintiff  realized  from 
said  sale  a  gain  of  $424.21. 

III. 
The  sum  of  $69,192.18,  representing  the  aggregate 
gain  from  the  sale  of  improved  and  unimproved  real 
property,  more  particularly  described  in  paragraph 
II  hereof,  constitutes  long-term  capital  gain  which 
is  not  subject  to  United  States  excess  profits  tax  for 
the  fiscal  year  ended  May  31,  1945,  by  reason  of  the 
provisions  contained  in  section  711  of  the  Internal 
Revenue  Code.  Said  gain  of  $69,192.18  constitutes 
gain  from  the  sale  of  ''capital  assets,"  as  pro\dded 
by  section  117  of  the  Internal  Revenue  Code. 

IV. 

Plaintiff  duly  and  regularly,  and  in  the  manner 
and  within  the  time  provided  by  law,  filed  its  federal 
income  and  federal  excess  profits  tax  returns  with 
defendant  for  the  fiscal  year  ended  May  31,  1945, 
and  reported  therein,  as  long-term  capital  gains,  the 
sum  of  $69,192.18,  representing  net  gains  reported 
on  sales  of  said  real  property  described  in  para- 
graphs II  and  III  hereof.  Plaintiff  paid  to  defend- 
ant all  of  the  federal  income  and  excess  profits  taxes 
shown  to  be  due  on  its  said  returns  so  filed  as  afore- 
said, for  the  fiscal  year  ended  May  31,  1945.  There- 
after, a  deficiency  of  $18,741.37  was  determined  v/ith 
respect  to  federal  corporation  excess  profits  taxes 
due  from  ])laintiff  for  the  fiscal  .year  ended  May  31, 
1945,  and  said  sum  of  $18,741.37,  together  with  in- 
terest thereon  at  6%  per  annum  from  August  15, 
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1945,  was  paid  to  defendant  on  or  about  February 
3,  1948.  Said  deficiency  of  $18,741.37  and  interest 
thereon  was  determined  by  including,  as  subject 
to  United  States  federal  excess  profits  tax,  the  gain 
of  $69,192.18  more  particularly  described  in  para- 
graphs II  and  III  hereof. 

V. 

Within  two  years  from  the  date  of  the  payment 
of  said  sum  of  $18,741.37  and  interest  thereon,  to 
wit,  on  or  about  the  8th  day  of  September,  1949, 
plaintiff  duly  and  regularly,  and  in  the  manner  pro- 
vided by  law,  filed  with  defendant  in  writing,  on 
Treasury  Department  Form  843,  Claim,  a  claim  for 
refund  of  said  sum  of  $18,741.37,  or  such  greater  or 
lesser  amount  as  might  be  found  legally  refundable. 
Said  claim  alleged  that  said  gain  of  $69,192.18  rep- 
resented a  long-term  capital  gain  and  that,  accord- 
ingly, plaintiff  had  no  excess  profits  tax  liability 
for  the  fiscal  j^ear  ended  May  31,  1945. 

VI. 

On  or  about  the  6th  day  of  February,  1951,  said 
•  Claim  so  filed  by  plaintiff,  as  alleged  in  paragraph 
\  V  hereof,  was  disallowed  in  full  by  the  Commis- 
\  sioner  of  Internal  Revenue,  and  said  Commissioner, 
\  on  or  about  the  6th  day  of  February,  1951,  gave 
j  notice  in  writing  to  plaintiff,  by  registered  mail,  of 
rthe  said  disallowance  of  plaintiff's  claim. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant as  hereinafter  set  forth. 
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Fourth  Claim  for  Relief 

I. 

Plaintiff  hereby  refers  to  and  ])y  such  reference 
makes  a  part  hereof,  as  though  fully  set  forth  herein 
at  len.Q^th,  all  of  the  alleviations  contained  in  para- 
gi-aphs  I,  IT,  HI,  IV  and  V  of  plaintiff's  First 
Claim  for  Relief  set  forth  herein. 

II. 

Durin.o-  the  fiscal  year  ended  May  31,  1945,  plain- 
tiff sold  certain  real  property  consisting  of  land 
and  houses  which  had  been  ])reviously  constmcted 
by  ])laintiff  and  held  by  plaintiff  for  rental  and  in- 
vestment purposes.  All  of  said  land  and  houses  sold 
by  ])laintift*,  as  herein  in  this  paragraph  II  alleged, 
had  been  held  by  plaintiff  for  rental  and  investment 
purposes  for  more  than  six  months  preceding  the 
respective  sales  of  said  property.  Plaintiff'  realized 
from  the  sales  of  said  real  property  so  held  for  more 
than  six  months  a  gain  of  $76,040.80,  of  which 
amount  $7,272.83  represented  unrealized  profits  on 
installment  sales  which  were  deferred  to  future 
years,  leaving  a  net  gain  applicable  to  the  fiscal  year 
ended  May  31,  1945,  of  $68,767.97.  In  addition  to 
said  net  gain  of  $68,767.97,  plaintiff,  during  the 
fiscal  3^ear  ended  May  31,  1945,  sold  an  unimproved 
parcel  of  real  property  which  had  been  held  by 
plaintiff  for  investment  for  more  than  six  months 
at  the  time  of  its  sale,  and  plaintiff  realized  from 
said  sale  a  gain  of  $424.21. 


United  States  of  America  15 

III. 

The  sum  of  $69,192.18,  representing  the  aggregate 
;:ain  from  the  sale  of  improved  and  unimproved 
'eal  property  more  particularly  described  in  para- 
I  gi'aph  II  hereof,  constitutes  long-term  capital  gain 
and  does  not  constitute  ordinary  income  subject  to 
tax  as  provided  in  the  United  States  Internal  Rev- 
enue Code.  Said  gain  of  $69,192.18  constitutes  gain 
from  the  sale  of  "capital  assets"  as  provided  in 
section  117  of  the  Internal  Revenue  Code. 

IV. 

I  Plaintiff  duly  and  regularly,  and  in  the  manner 
and  within  the  time  j^rovided  by  law,  filed  its  federal 
income  and  federal  excess  profits  tax  returns  with 
defendant  for  the  fiscal  year  ended  May  31,  1945, 

I  and  reported  therein  as  long-term  capital  gains  the 
sum  of  $69,192.18,  representing  net  gains  reported 

?  on  the  sales  of  real  ])roperty  referred  to  in  para- 
graphs II  and  III  hereof.  Plaintiff  paid  to  defend- 
ant all  of  the  federal  corporation  income  and  excess 
profits  taxes  shown  to  be  due  on  said  returns  so  filed 
as  aforesaid,  for  the  fiscal  year  ended  May  31,  1945. 
Thereafter,  a  deficiency  of  $4,065.53  was  determined 

,  with  respect  to  the  federal  corporation  income  tax 

"'■  due  from  plaintiff  for  the  fiscal  year  ended  May  31, 
1945,  and  said  sum  of  $4,065.53,  together  with  in- 

'  terest  thereon  at  6%  per  annum  from  August  15, 
1945,  was  paid  to  defendant  on  or  about  February 
3,  1948.  Said  deficiency  of  $4,065.53  and  interest 
thereon  was  determined  by  including  as  subject  to 
United  States  corporation  income  tax  at  ordinary 
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rates  and  not  as  long-term  capital  gain,  the  said 
gain  of  $69,192.18,  more  particularly  described  in 
paragraph  III  hereof. 

V. 
Within  two  years  from  the  date  of  the  payment 
of  said  simi  of  $4,065.53  and  interest  thereon,  to  wit, 
on  or  about  the  8th  day  of  September,  1949,  plain- 
tiff duly  and  regularly  and  in  the  manner  provided 
by  law,  filed  with  defendant,  in  w^riting,  on  Treasury 
T)(]>;n-tniont  Form  843,  Claim,  a  claim  for  refund  of 
said  sum  of  $4,065.53,  or  such  ,i>-reater  or  lesser 
amount  as  might  be  found  legally  refundable.  Said 
claim  alleged  that  said  gain  of  $69,192.18  represented 
long-term  capital  gain  taxable  as  i^i'ovided  in  sec- 
tion 117  of  the  United  States  Internal  Revenue 
Code  and  not  taxable  as  ordinary  income. 

VI. 

On  or  about  the  15th  day  of  May,  1950,  said 
claim  so  filed  by  plaintiff,  as  alleged  in  paragraph 
V  hereof,  was  disallowed  in  full  by  the  Commis- 
sioner of  Internal  Revenue,  and  said  Commissioner, 
on  or  about  the  15th  day  of  May,  1950,  gave  notice 
in  writing  to  plaintiff,  by  registered  mail,  of  the 
said  disallowance  of  plaintiff's  claim. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant as  follows : 

1.  For  the  sum  of  $111,151.11,  together  with 
interest  thereon  at  6%  per  annum  from  August  15, 
1946;  and 

2.  For  the  sum  of  $7,083.47,  together  with  in- 
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terest  thereon  at  6%  per  annum  from  Au^ist  15, 
1947 ;  and 

3.  For  the  sum  of  $18,741.37 ;  together  with  in- 
terest thereon  at  6%  per  annum  from  August  15, 
1945;  and 

4.  For  the  sum  of  $4,065.53,  together  with  in- 
terest thereon  at  6%  per  annum  from  August  15, 
1945;  and 

5.  For  plaintiff's  costs  incurred  herein;  and 

6.  For  such  other  and  further  relief  as  to  this 
Court  may  seem  proper  in  the  premises. 

/s/  L.  W.  WRIXON, 

Attorney  for  Plaintiff. 

[Endorsed] :    Filed  March  19,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  United  States  of  America,  de- 
fendant herein,  by  and  through  Chauncey  Tramu- 
tolo.  United  States  Attorney  in  and  for  the  Northern 
District  of  California,  and  for  its  answer  to  the 
complaint  filed  in  the  above-entitled  action,  alleges 
and  sa^^s  as  follows: 

First  Claim  for  Relief 

1.  Defendant  admits  the  allegations  contained  in 
paragraph  I  of  plaintiff's  first  claim  for  relief. 
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2.  Defendant  denies  that  an}^  United  States  in- 
ternal revenue  taxes,  for  the  recovery  of  which  the 
above-entitled  action  is  filed,  were  erroneously  or 
illegally  collected.  Defendant  admits  the  remaininj]^ 
alle,i?ations  contained  in  paragraph  II  of  the  plain- 
tiff's first  claim  for  relief. 

3.  Defendant  admits  the  allegations  contained  in 
paragTaph  III  of  plaintiff's  first  claim  for  relief. 

4.  Defendant  admits  the  allegations  contained  in 
paragraph  IV  of  plaintiff's  first  claim  for  relief. 

5.  Defendant  admits  the  allegations  contained  in 
paragraph  V  of  the  plaintiif 's  first  claim  for  relief. 

6.  Defendant  denies  the  allegations  contained  in 
paragraph  VI  of  plaintiff's  first  claim  for  relief, 
except  that  it  admits  the  following: 

(a)  That  during  the  fiscal  year  ended  May 
31,  1946,  plaintiff  sold  certain  personal  property 
and  also  certain  real  property  consisting  of  land 
and  houses. 

(b)  That  plaintiff  realized  from  the  sales  of 
the  said  real  and  personal  property  a  gain  of 

$327,268.85. 

7.  Defendant  admits  the  allegations  contained  in 
paragraph  VII  of  plaintiff's  first  claim  for  relief. 

8.  Defendant  denies  the  allegations  contained  in 
paragraph  VIII  of  the  plaintiff's  first  claim  for 
relief. 

9.  Defendant  admits  the  allegations  contained  in 
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paragraph  IX  of  plaintiif's  first  claim  for  relief 
except  that  it  denies  that  the  deficiency  and  interest 
there  described  were  paid  on  February  3,  1948.  De- 
fendant alleges  that  payments  aggregating  the  sum 
alleged  and  interest  were  made  on  February  4,  April 
2]  (by  credit  application),  May  19  and  September 
13,  1948. 

10.  Defendant  admits  the  allegations  contained 
in  paragraph  X  of  plaintiff's  first  claim  for  relief. 

11.  Defendant  admits  the  allegations  contained 
in  paragraph  XI  of  the  plaintiff's  first  claim  for 
relief. 

Second  Claim  for  Relief 

12.  Defendant's  answer  to  ])aragraph  I  of  plain- 
tiff's second  claim  for  relief  is  the  same  as  that 
previously  set  forth  in  i-esponse  to  the  allegations 
contained  in  paragra])hs  I,  II,  III,  lY  and  V  of 
plaintiff's  first  claim  for  relief. 

13.  Defendant  denies  the  allegations  contained 
in  paragraph  II  of  plaintiff's  second  claim  for  re- 
lief, except  that  it  admits  the  following: 

(a)  That  during  the  fiscal  year  ended  May 
31,  1947,  plaintiff  sold  certain  real  property  con- 
sisting of  land  and  houses. 

(b)  That  plaintiff  realized  from  the  sale  of 
said  real  property  a  gain  of  $66,808.36. 

14.  Defendant  denies  the  allegations  contained 
i  in  paragraph  III  of  plaintiff's  second  claim  for 
J  relief. 
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15.  Defendant  admits  the  allegations  contained 
in  paragraph  IV  of  plaintiff's  second  claim  for 
relief  except  that  it  denies  that  the  deficiency  and 
interest  there  described  were  paid  on  February  3, 
1948.  Defendant  alleges  that  payments  aggregating 
the  simi  alleged  and  interest  were  made  on  February 
4,  1948,  and  April  21,  1948  (by  credit  application). 

16.  Defendant  admits  the  allegations  contained 
in  paragraph  V  of  plaintiff's  second  claim  for  re- 
lief. 

17.  Defendant  denies  the  allegations  contained 
in  paragraph  YI  of  plaintiff's  second  claim  for  re- 
lief. 

18.  Defendant  admits  the  allegations  contained 
in  paragraph  VII  of  plaintiff's  second  claim  for 
relief. 

Third  Claim  for  Relief 

19.  Defendant's  answer  to  ])aragraph  I  of  ]ilain- 
tiff's  third  claim  for  relief  is  the  same  as  that  pre- 
viously set  forth  in  response  to  the  allegations  con- 
tained in  paragraphs  I,  II,  III,  IV  and  V  of  plain- 
tiff's first  claim  for  relief. 

20.  Defendant  denies  the  allegations  contained 
in  paragraph  II  of  plaintiff's  third  claim  for  relief, 
except  that  it  admits  the  following : 

(a)  That  during  the  fiscal  year  ended  May 
31,  1945,  plaintiff  sold  certain  real  property 
consisting  of  land  and  houses. 
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(b)  That  plaintiff  realized  from  the  sale  of 
said  real  property  a  net  gain  of  $68,767.97,  ap- 
plicable to  the  fiscal  year  ended  May  31,  1945. 

(c)  That  during  the  fiscal  year  ended  May 
31,  1945,  plaintiff  sold  an  unim])roved  ])arco]  of 
real  property. 

(d)  That  plaintiff  realized  from  the  sale  of 
said  unimproved  parcel  of  real  property  a  gain 
of  $424.21. 

21.  Defendant  denies  the  allegations  contained 
in  paragi-aph  III  of  plaintiff's  third  claim  for  re- 
lief. 

22.  Defendant  admits  the  allegations  contained 
in  paragraph  IV  of  plaintiff's  third  claim  for  relief 
except  that  it  denies  that  the  deficiency  and  interest 
there  described  were  paid  on  February  3,  1948.  De- 
fendant alleges  that  payments  aggregating  the  sum 
alleged  and  interest  were  made  on  February  4,  1948, 
and  on  April  21,  1948  (by  credit  application). 

23.  Defendant  admits  the  allegations  contained 
in  paragraph  V  of  plaintiff's  third  claim  for  relief. 

24.  Defendant  admits  the  allegations  contained 
in  paragraph  VI  of  ])laintiff*'s  third  claim  for  relief. 

Fourth  Claim  for  Relief 

25.  Defendant's  answer  to  ])aragraph  I  of  plain- 
tiff's fourth  claim  for  relief  is  the  same  as  that 
previously  set  forth  in  i-esponse  to  the  allegations 
contained  in  paragraphs  I,  II,  III,  IV  and  V  of 
plaintiff's  first  claim  for  relief. 


22  Pacific  Homes,  Inc.,  vs. 

26.  Defendant  denies  the  allegations  contained 
in  paragraph  II  of  the  plaintiff's  fourth  claim  for 
relief  except  that  it  admits  the  following: 

(a)  That  during  the  fiscal  year  ended  May 
31,  1945,  plaintiff  sold  certain  real  property 
consisting  of  land  and  houses. 

(b)  That  plaintiff  realized  from  the  sale  of 
said  real  property  a  net  gain  of  $68,767.97,  ap- 
plicable to  the  fiscal  year  ended  May  31,  1945. 

(c)  That  during  the  fiscal  year  ended  May 
31,  1945,  plaintiff  sold  an  unimproved  parcel  of 
real  property. 

(d)  That  plaintiff'  realized  from  the  sale  of 
said  unimproved  parcel  of  real  property  a  gain 
of  $424.21. 

27.  Defendant  denies  the  allegations  contained 
in  paragraph  III  of  plaintiff's  fourth  claim  for 
relief.  J 

28.  Defendant  admits  the  allegations  contained 
in  paragraph  IV  of  plaintiff's  fourth  claim  for  re- 
lief, except  that  it  denies  that  the  deficiency  deter- 
mined with  respect  to  the  Federal  corporation  income 
tax  due  from  plaintiff  for  the  fiscal  year  ended  May 
31,  1945,  was  $4,065.53,  and  alleges  said  deficiency 
was  $3,622.99;  and  defendant  denies  that  plaintiff 
paid  the  sum  of  $4,065.53  on  February  3,  1948,  with 
interest,  but  alleges  that  it  i:)aid  the  aggregate  sum 
of  $3,622.99,  with  interest  thereon,  on  the  dates  of 
February  4,  1948,  and  on  Apiil  21,  1948  (by  credit 
application). 
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29.  Defendant  admits  the  allegations  contained 
in  paragraph  V  of  plaintiff's  fourth  claim  for  re- 
lief, except  that  it  denies  that  plaintiff  paid  the  sum 
of  $4,065.53,  with  interest  thereon,  as  a  deficiency  in 
coi'poration  income  taxes  for  the  fiscal  year  ended 
May  31,  1945,  but  alleges  that  the  amount  of  said 
deficiency  paid  by  plaintiff  was  $3,622.99. 

30.  Defendant  admits  the  allegations  contained 
in  paragi-aph  VI  of  plaintiff* 's  fourth  claim  for 
relief. 

Wherefore,  defendant  demands  judgment  against 
plaintiff  and  costs. 

/s/  CHAUNCEY  TRAMUTOLO, 
United  States  Attoi^ney. 

[Endorsed] :     Filed  October  15,  1952. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

The  parties  to  this  action,  through  their  respective 
counsel,  hereby  stipulate  that  the  following  facts 
are  true: 

1.  Pacific  Homes,  Inc.,  the  ])laintiff  herein  (here- 
inafter sometimes  referred  to  as  '* Pacific"),  is  a 
dissolved  corporation.  Pacific  was  incorporated 
under  the  laws  of  the  State  of  California  on  August 
9,  1941,  under  the  name  of  *' Emergency  Houses 
Corporation."  The  corporate  name  was,  on  Decem- 
ber 22,  1941,  changed  to  "Pacific  Coast  Homes,  Inc.," 
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and  on  January  30,  1942,  the  corporate  name  was 
changed  to  "Pacific  Homes,  Inc." 

2.  On  November  12,  1946,  a  ''Certificate  of  Elec- 
tion of  Pacific  Homes,  Inc.,  to  Wind  Up  and  Dis- 
solve" was  filed  with  the  Secretary  of  State  of  the 
State  of  California.  On  May  31,  1947,  a  ''Certificate 
of  Dissolution  of  Pacific  Homes,  Inc.,  a  California 
coT]>oration,"  was  filed  with  the  Secretary  of  State 
of  the  State  of  California. 

3.  The  only  shares  of  stock  issued  by  Pacific  were 
50  shares  of  common  stock  issued  for  cash,  at  $100.00 
per  share,  on  February  5,  1942 — 26  shares  to  David 
D.  Bohannon  and  24  shares  to  R.  H.  Chamberlain. 

4.  On  January  4,  1945,  the  Board  of  Directors  of 
Pacific  authorized  the  purchase  from  David  D. 
Bohannon  of  his  26  shares  for  $16,647.00.  The  pur- 
chase of  said  26  shares  was  consummated  on  May 
10,  1945.  Ross  H.  Chamberlain  owned  said  24  shares 
of  Pacific  from  date  of  issuance  on  February  5, 
1942,  until  the  corporation  was  finally  and  formally 
dissolved,  as  set  forth  in  paragraphs  1  and  2  hereof. 

5.  Mr.  Ross  H.  Chamberlain  was  one  of  the  three 
incorporators  of  Pacific.  Mr.  David  D.  Bohannon 
was  a  Director  and  President  of  Pacific  continuously 
from  January  30,  1942,  until  January  4,  1945.  Mr. 
Ross  H.  Chamberlain  was  a  Director  and  Secretary- 
Treasurer  of  Pacific  continuously  from  January  30, 
1942,  until  January  4.  1945.  Mr.  Ross  H.  Chamber- 
lain was  a  Director  and  President  of  Pacific  con- 
tinuously from  January  4,  1945,  until  Pacific  was 
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finally  and  formally  dissolved,  as  set  forth  in  para- 
graphs 1  and  2  hereof. 

6.  Pacific  filed  the  following  listed  six  applica- 
tions for  priorities  on  Form  PD105.  Each  of  said 
applications  was  for  a  preference  rating  to  obtain 
materials  w^hicli  were  required  to  construct  single 
family  defense  housing  dwellings.  Each  of  said  a])- 
plications  was  granted.  Said  applications  may  be 
summarized  by  tracts  as  follows : 

Name  of  Tract  No.  of  Houses 

*Homewood  206* 

Dec.  31,  1941  175  houses 

April  6,  1942  31  houses 

Southwood 

July  13,  1943  72 

Shoreview  63 

May  29,  1943  51  houses 

July    7,  1943  9  houses 
Oct.  26,  1943  3  houses 

With  the  exception  of  application  dated  December 
31,  1941,  relating  to  175  houses  in  the  Homewood 
Tract,  all  of  said  applications  stated  that  the  houses 
were  to  be  built  to  rent.  Said  application  dated  De- 
cember 31,  1941,  stated  the  houses  were  to  be  built 
for  sale.  Shortly  before  March  8,  1943,  Pacific  ad- 


*Although  the  priority  applications  filed  with  re- 
spect to  the  Homewood  Tract  covered  only  206 
houses,  212  houses  were  in  fact  built  in  the  Home- 
wood  Tract. 
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dressed  a  letter  to  the  Federal  Housing  Administra- 
tion relating  to  said  December  31,  1941,  application 
concerning'  175  houses,  said  letter  reading  in  paii; 
as  follows : 

''All  of  the  above  houses  are  completed  and 
occupied  on  the  rental  option  plan.  Although 
the  original  application  was  for  the  purpose  of 
sale,  we  proceeded  on  the  rental  option  basis  and 
have  given  all  occupants  option  to  purchase. "j 

(A  copy  of  said  letter  is  attached,  marked 
Exhibit  1.) 

Plaintiff  agrees  to  have  available  at  the  trial,  the 
original  of  each  of  said  applications  bearing  the  ap- 
proval of  the  appropriate  Government  agencies.  No 
objection  will  be  made  by  either  party  to  an  offer  of  , 
same  into  evidence  by  a  party  thereto.  i 

7.  Attached  hereto  and  marked  Exhibits  No.  2, 
3  and  4,  are  the  following  listed  statements  which 
summarize  Pacific's  financial  and  operating  results 
relating  to  the  ownership,  rental  and  sale  of  houses 
for  the  period  from  its  organization  to  April  30, 
1.947,  the  date  as  of  which  its  then  remaining  assets 
were  transferred  to  Ross  H.  Chamberlain,  its  sole 
shareholder.  Said  exhibits  2,  3  and  4  may  be  sum- 
marized as  follows : 

Statement  Exhibit  No. 

(a)  Rents  received,  June  1,  1942,  to  April 

30,  1947 2 

(b)  Profit    from    Real    Pro})ei'ty    Sales, 
June  1,  1942,  to  April  30,  1947 3 
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(c)  Investment  in  Real  Property  and 
notes  and  mortgages  secured  thereby, 
payable  as  of  the  close  of  each  fiscal 
year  from  May  31,  1942,  to  May  31, 
1946,  inclusive 4 

8.  Exhibits  5,  6  and  7  attached  hereto  are  cor- 
rect statements  of  the  facts  thei-ein  set  fortJi  con- 
cerning the  acquisition,  rental  and  sale  by  Pacific 
of  Houses  at  its  Homewood,  Southwood  and  Shore- 
view  Tracts. 

9.  The  original  or  a  copy  of  each  of  the  fol- 
lowing listed  tax  returns  fih^d  on  behalf  of  Pacific, 
namely,  Form  1120,  United  States  Corporation  In- 
come and  Declared  Value  Excess  Profits  Tax  Re- 
turns, and  Form  1121,  United  States  Corporation 
Excess  Profits  Tax  Returns,  will  be  made  available 
by  defendant  at  the  trial,  and  no  objection  will  be 
made  by  either  party  to  an  offer  of  same  into  evi- 
dence by  a  party  hereto: 

(a)  Form  1120  for  fiscal  y(>ar  ended  May  31, 
1947; 

(b)  Forms   1120  and   1121   for   fiscal    year 
ended  May  31,  1946; 

(c)  Forms   1120   and   1121   for   fiscal   year 
ended  May  31,  1945. 

10.  The  parties  agree  that  a  copy  of  the  Report 
of  Revenue  Agent  E.  Brenton,  dated  December  1, 
1947,  relating  to  the  examination  of  the  Federal 
Tax  Returns  listed  in  paragraph  9  hereof  will  be 
made  available  at  the  trial,  and  no  objection  will 
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be  made  by  oitber  party  to  an  offer  of  same  into 
evidene(^  by  a  party  liereto.  j 

11.  The  houses  built  in  the  Homewood,  South- 
wood  and  Shoreview  Tracts  referred  to  in  para- 
^^raph  6  hereof,  w(^re  constructed  in  areas  which 
were  designated  as  critical  war  effort,  areas  in  which 
there  existed  a  manpower  shortage  and  inadequate 
housing. 

12.  None  of  the  houses  in  the  Southwood  and 
Shoreview  Tracts  was  leased  with  an  option  in  the 
tenant  to  purchase  the  property.  Houses  in  the 
Homewood  Tract  were  initially  leased  under  terms 
which  granted  the  tenaiits  a  30-nionth  option  to  pur- 
chase the  property. 

13.  The  houses  authorized  to  be  constructed  pur- 
suant to  the  T)riority  applications  referred  to  in 
paragraph  6  hereof  were  constructed  under  a  Fed- 
eral Housing  Administration  Title  VI  Loan  made  by 
various  banks  to  Pacific.  A  separate  loan  was  made 
by  the  lending  institution  on  each  house,  and  a 
separate  promissory  note  and  deed  of  trust  were 
executed  by  Pacific  for  each  such  loan.  As  a  con- 
dition to  the  granting  of  such  loans,  Ross  H.  Cham- 
berlain and  David  D.  Bohannon  were  required  to 
and  did  individually  and  personally  guarantee  each 
loan  made  by  the  lending  institution  on  each  indi- 
vidual house  until  such  house  was  completed  and 
the  loan  became  fully  insured  by  the  Federal  Hous- 
ing Administration. 

14.  During  the  three  fiscal  years  which  are  in- 
volved in  this  suit,  to  wit,  the  fiscal  years  ended  May 
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31,  1945;  May  31,  1946,  and  May  31,  1947,  Pacific 
sold  the  houses  set  forth  in  Exhibits  5,  6  and  7  at- 
tached hereto.  Each  of  the  said  houses  sold  during 
said  three  fiscal  years  was  held  by  Pacific  for  a 
period  of  more  than  six  months  prior  to  the  date 
of  sale.  Seven  houses  in  the  Shoreview  Tract  shown 
on  Exhibit  7  were  sold  during-  a  prior  fiscal  year, 
to  wit,  the  fiscal  year  ended  May  31,  1944,  without 
being  held  by  Pacific  for  a  period  of  six  months 
prior  to  the  dates  of  sale. 

15.  In  the  event  the  Court  orders  judgment  be 
rendered  for  plaintiff  that  the  gain  realized  from 
the  sale  of  some  or  all  of  the  houses  held  by  Pacific 
for  more  than  six  months  be  taxed  as  long-term 
capital  gain,  instead  of  as  ordinary  income,  and  the 
parties  hereto  are  unable  to  agree  upon  the  principal 
amount  of  the  judgment  and/or  the  amount  of  in- 
terest to  be  added  thereto,  each  of  the  parties,  sub- 
ject to  such  order  as  the  court  may  prescribe,  shall 
have  the  right  to  offer  such  additional  evidence  as 
may  be  ])ertinent  to  a  determination  of  the  amount 
of  such  judgment  and  any  interest  thereon. 

Dated:  December  13th,  1954. 

/s/  L.  W.  WRIXON, 

/s/  CARL  R.  SCHULZ, 

Attorneys  for  Plaintiff. 

LLOYD  H.  BURKE, 

United  States  Attorney ; 

By  /s/  GEORCtE  A.  BLACKSTONE, 
Assistant   United   States   Attorney,   Attorneys   for 
Defendant. 
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EXHIBIT  No.  1 

Mr.  I).  C.  MeGinness,  District  Director, 
Federal  Housing  Administration, 
315  Montgomery  Street, 
San  Francisco,  California. 

Re:  Priorities  Case  No.  77-121 -000866-Serial 
No.  1731. 

Dear  Mr.  MeGinness: 

No.  Units:  175. 

No.  Rooms:  5  (2  Bedrooms). 

Total   Payment  Per  Mo.   During   Option   Period: 
$45.00. 

AgTeed  Sales  Price:  (24)  $4,100,  (151)  $4,000. 

Length  Option.  30  Mos. 

The  above  application  was  filed  under  date  of 
December  31,  1941. 

All  of  the  above  houses  are  completed  and  oc- 
cupied on  the  rental  option  plan.  Although  the 
original  application  was  for  the  purpose  of  sale, 
we  proceeded  on  the  rental  option  basis  and  have 
given  all  occupants  option  to  purchase.  We  now 
discover  in  our  original  application  a  sales  price  was 
set  at  $3,675.  This  obviously  was  an  error  as  we  did 
not  vary  from  our  original  estimates  of  cost  and 
sales  price.  The  price  set  forth  in  the  option  given 
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to  tenants  is  $4,100  for  24  of  the  units  and  $4,000 
for  the  balance  of  151  units.  The  F.H.A.  commit- 
ment on  the  24  units  is  $3,700  and  on  the  151  units 
$3,600.  The  total  monthly  payment  on  all  of  the 
units  is  $4,500  j^er  month  each. 

We  will  appreciate  the  approval  of  the  sales  price 
as  originally  intended  as  above  set  forth. 

Very  truly  yours, 

PACIFIC  HOMES,  INC., 

D.  D.  BOHANNON, 
President. 
DDB:RW 
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EXHIBIT  No.  2 

Pacific  Homes,  Inc. 

Rents  Received 
(Organization  to  liquidation  of  the  company) 

June  1/42  June  1/43  June  1/44 

to  to  to 

Total                May  31/43  May  31/44  May  31/45 
Homewood   Tract : 

Gross  rentals  $315,791.86         $  83,480.81  $109,011.97  $  94,085.78 

Expenses 250,501.18            69,243.58  81,832.58  75,184.89 

Net  rental  income..$  65,290.68         $  14,237.23        $  27,179.39         $  18,900.89 

Southwood  Tract : 

Gross  rentals  $  81,272.05  $  11,961.32         $  42,945.16 

Expenses 67,995.25  9,716.85  34,516.12 

Net  rental  income..$  13,276.80  $     2,244.47         $     8,429.04 

Shoreview  Tract: 

Gross  rentals  $  65,811.12  $  14,590.08        $  32,645.63 

Expenses 55,968.48  13,484.55  26,600.82 

Net  rental  income..$     9,842.64  $     1,105.53         $    6,044.81 

Westwood  Tract:* 

Gross  rentals  $    2,631.04 

Expenses 4,027.07 

Net  rental  income 

(loss)  $  (1,396.03) 

Bayshore  Park  Tract  :* 

Gross  rentals 

Expenses $         43.28 

Net  rental  income 

(loss)  $        (43.28) 

Mercy  Tract : 

Gross  rentals  $     3,100.00 

Expenses 271.73 

Net  rental  incoiiie-$     2,828.27 

Total— All  Tracts : 

Gross  rentals  $468,606.07         $  83,480.81        $135,563.37        $169,676.57 

Expenses 378,806.99  69,243.58  105,033.98  136,301.83 

Net  icnt;il  ineome..$  89,799.08         $  14,237.23        $  30,529.39         $  33,374.74 

Note:     Oocs  not  include  any  pro  rata  of  Adminstrative  expenses 

totaling $152,884.88         $  16,546.32        $  15,204.80        $  20,190.91 

*Purphascd  from  Western  Homes,  Inc. 
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Jmie  1/45 

to 
May  31/46 

$  28,585.50 
23,736.77 

June  1/46 

to 
Apr.  30/47 

$        627.80 
503.36 

$     4,848.73 

$ 

124.44 

$  26,430.60 
23,551.86 

$ 

(65.03) 
210.42 

$     2,878.74 

$ 

(275.45) 

$  18,460.41 
15,767.23 

$ 

115.00 
115.88 

$    2,693.18 

$ 

(.88) 

$       900.00 
1,201.82 

$ 

1,731.04 

2,825.25 

$      (301.82) 

$  (1,094.21) 

10.82         $         32.46 


$        (10.82)       $        (32.46) 


$     3,100.00 
271.73 

$     2,828.27 


$  77,476.51         $     2,408.81 
64,540.23  3,687.37 


$  12,936.28         $  (1,278.56) 


$  58,675.23         $  42.267.62 
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EXHIBIT  No.  3 

Pacific  Homes,  Inc. 

Profit  from  Real  Property  Sales 
(Organization  to  liquidation  of  the  coiniiany) 

June  1/42  June  1/43  June  1/44  June  1/45  June  1/46 

to  to  to                        to  to 

Total                May  31/43  May  31/44  May  31/45  May  31/46  Apr.  30/47 
Honicwood  Tract : 

Sales  proceeds  ....$1,062,948.48        $     4,566.23  $  21,537.54  $483,276.17  $4i)3,542.58  $  60,025.96 
('o.sls  and 

e.xpen.se   794,888.76              3,324.39  17,365.54  410,449.63           332,442.20  31,307.00 

I'rofit  on  sale  ....$    268,059.72         $     1,241.84        $    4,172.00        $  72,826.54        $161,100.38         $  28,718.96 

Southwood  Tract : 

Sales  proceeds  ....$    454,028.72  $  16,393.03         .$385,330.29         $  52,305.40 

Cost.s  and 
expense   349,374.48  14,038.27  296,676.05  38,660.16 

Profit  on  sale  ....$    104,654.24  $    2,354.76         $  88,654.24        $  13,645.24 

Shoreview  Tract: 

Sales  proceeds  ....$    389,056.89  $  38,146.09        $     5,447.48         $338,613.32        $     6,850.00 

Costs  and 
expense   292,078.45  32,998.44  4,587.98  249,643.61  4,848.42 

Profit  on  sale  ....$      96,978.44  $     5,147.65        $       859.50        $  88,969.71        $    2,001.58 

Westwood  Tract: 
Sales  proceeds  ....$    103,989.66  $  10,711.07         $  93,278.59 

Costs  and 
expense   79,564.09  10,102.78  69,461.31 

Profit  on  sale  ....$      24,425.57  $        608.29         $  23,817.28 

Bayshore  Park  Tract : 

Sales  proceeds  ....$        6,331.37  $     6.331.37 

Co.sts  and 

expense   3,855.74  3,855.74 

Profit  on  .sale  ....$        2,475.63  $     2  475.63 

Morey  Tract : 

Sales  proceeds  ....$    243,949.65  ,  $237,354.96         $     6,594.69 

Costs  and 
expense   253,547.61  246,916.62  6,630.99 

Profit  on  .sale  -..$      (9,597.96)  $  (9,561.66)       $        (36.30) 

Total— All  Tracts : 

Sales  proceeds  ....$2,260,304.77         $     4,566.23        $  59,683.63         $505,116.68     $1,465,552.22        $225,386.01 
Costs  and 
expense   1,773,309.13  3,324.39  50,363.98  429,075.88        1,135,781.26  1.54,763.62 

Profit  on  sale  ....$    486,995.64         $     1,241.84         $     9,319.65         $  76,040.80      $    329,770.96         $  70,622.39 

Note :     I  )ocs  not  include  any  pro  rata  of  Administrative  expenses 

totaliii!.'   ....$    1.52.884.88         $  16,546.32         $  15,204.80         $  20,190,91         $  58,675.23         $  42.267.62 
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May  31/42 
Investment  in 

Improved  Property: 

Cost 

Less  allowance  for 
depreciation 


Depreciated  cost  .. 
Construction  in 

progress  $159,468.98 

Materials  for 

construction  65,890.37 

Subdivided  lots  .... 


Federal  Housing 
Administration, 
41/0%  Loan $188,200.00 


EXHIBIT  No.  4 

Pacific  Homes,  Inc. 

Investment  in  Real  Property  and 
Notes  and  Mortgages  Payable 

May  31/43        May  31/44  May  31/45  May  31/46  May  31/47 


$660,374.49       $1,255,907.28 
15,743.50  38,846.29 


$644,630.99       $1,217,060.99 


$920,731.94 

46,286.95 

$874,444.99 

122,528.13 


$147,602.68 

6,121.85 

$141,480.83 

81,428.45 

40,353.51 


$225,359.35         $644,630.99      $1,217,060.99        $996,973.12         $263,262.79 


$764,735.72      $1,312,968.40        $972,683.66        $144,514.73 


Note :     At  April  30, 1947,  such  houses  as  were  not  sold  were  assigned  to  and  such  loans  as  were  not  paid  were  as- 
.sumed  by  Ross  H.  Chamberlain,  Ltd : 

Improved  real  estate  $  26,731.65 

Federal  Housing  Administration  loans $     5,207.98 
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EXHIBIT  No.  () 


Pacific  Homes,  Inc. — Southwood  Tract 

Summary  Showing  Sales  of  Houses  at  Southwood  Tract — None 

of  Which  Were  Ever  Occupied  by  Tenants  Under  Leases  With 

Options  to  Purchase 


Sales  to 
Month  and  Year  Ifon-tenanta 

1944 

.laiiuary  

Febniary  

March 

Apiil    

May   

•June  - 

-Inly   

August 

Septemlier  

October   

November    

December 

1945 

January  

Febraary  

March 

April   

May   - 5(a) 

June  

July  1 

August  1 

September  3 

October  3 

November 5 

December 1 

1946 

-January  2 

February 3 

March 7 

April    7 

May    12 

■lunc  4 

.Inly   1 

Totals  55 


Sales  to 
Tenants 

Number 

of  Houses 

on  Hand 

First  of 

Each  Month 

72 

72 

72 
72 
72 
72 
72 
72 
72 
72 
72 
72 

72 
72 

72 

Number  of  Months 

from  Date  House 

Completed   (January  1. 

1944)    to  Date 

House  Sold 

2 

72 

15 

1 

70 

16 

1 

69 

17 

63 

18 

62 

19 

61 

20 

58 

21 

Kb) 

55 

22 

49 

23 

48 

24 

46 

25 

7 

43 

26 

3 

29 

27 

19 

28 

3 

7 

29 

0 

30 

18 


(a )  One  of  these  was  sold  to  the  manager  of  the  tract  who  had  been  allowed  to  transfer  his  option  from  the 
Hoiiiewood  tract. 

(b)  Sold  twice. 


Constnictioii  commenced  a]>proximately  August,  1943. 
Construction  completed  approximately  January,  1944. 


j 
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EXHIBIT  No.  7 


Pacific  Homes,  Inc. — Shoreview  Tract 

Siimmary  Showing  Sales  of  Houses  at  Shoreview  Tract — None 

of  Wliich  Were  Ever  Occupied  by  Tenants  Under  Leases  With 

Options  to  Purchase 


Sales  to 
Month  and  Year  Nontenants 

1943 

October  

November 

December 

1944 

•January  

Febraary  

March  .." 

April    _ _... 

May   

•Tune _. 

July  

August 

September  

October  

November 

December 

1945 

January  

February  

March 

April   1 

May   

June  2 

July  

August 5 

September  1 

October  2 

November 5 

December 1 

1946 

•January 3 

Februar^^  3 

March 10 

April    _...  2 

May    „  3 

June  1 

July   

Totals 38 


Sales  to 
Tenants 

(a) 
Other 

1 

4 
2 

Number 
of  Houses 
on  Hand 
First  of 
Each  Month 

53 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 

56 
56 
56 

Number  of  Months 

from  Date  House 

Completed  (February  1, 

1944)   to  Date 

House  Sold 

56 

14 

55 

55 

16 

53 

53 

18 

1 

48 

19 

46 

20 

44 

21 

5 

39 

22 

1 

33 

23 

7 

29 

24 

2 

19 

25 

7 

26 

1 

5 

27 

1 

28 

0 

18 


(a)     This  column  represents  sales  where  no  written  lease  agreements  were  located  in  the  file  for  each  house. 

Consti'uction  commenced  approximately  July,  1943. 
Construction  completed  a))proxiniately  February,  1944. 


[Endorsed] :     Filed  December  13, 1954. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION 

This  is  an  action  to  recover  taxes  which  it  is  al- 
leged were  erroneously  or  illegally  collected  from 
plaintiff. 

Roclic.  Chief  Judge: 

Ross  Chamberlain  and  David  O.  Bohannon  were 
the  organizers  and  sole  stockholders  of  Pacific 
Homes,  Inc.,  Western  Homes,  Inc.,  Greenwood  Cor- 
poration and  Rollingwood  Corporation.  Each  cor- 
poration followed  a  business  pattern  of  renting  de- 
fense housing  to  war  workers  (generally  w4th  an 
option  to  purchase)  and  then  selling  off  the  houses 
either  to  option  holders  or  to  others  willing  to  buy. 

Plaintiff's  position  is  that  the  profits  which  re- 
sulted from  their  sales  of  defense  housing  were  sub- 
ject to  the  capital  gains  tax  of  25%  under  Section 
117  (j)  of  the  U.  S.  Internal  Revenue  Code.  De- 
fendant claims  that  the  profits  from  the  sales  of 
defense  housing  should  be  taxed  at  ordinary  income 
and  excess  profits  tax  rates  in  the  same  manner  as 
if  the  houses  constituted  property  held  by  plain- 
tiff primarily  for  sale  to  customers  in  the  ordinary 
course  of  its  trade  of  business. 

This  specific  issue  has  been  considered  by  our 
Ninth  Circuit  Court  of  Appeals  in  two  cases,  Roll- 
ingwood Coiporation  v.  Commissioner  of  Int.  Rev. 
ri951),  190  F.  2d  263;  Lucille  McGah  v.  Commis- 
sioner of  Int.  Rev.  (1954),  210  F.  2d  769. 
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In  the  Rollingwood  Case  the  Tax  Court  found  that 
the  corporation  held  its  houses  primarily  for  sale  to 
customers  in  the  ordinary  course  of  its  trade  or  busi- 
ness within  the  meaning  of  Section  117  (j) ;  there- 
fore, the  profit  from  these  sales  was  taxable  as 
ordinary  income  and  not  as  capital  gain. 

In  McGah  v.  Commissioner,  210  F.  2d  769,  a  dif- 
ferent situation  existed  than  in  the  instant  case.  In 
that  case  it  clearly  appeared  that  the  builder  was 
forced  to  sell  some  of  his  houses  in  order  to  liqui- 
date an  excessive  bank  indebtedness.  Further,  even 
at  the  time  of  trial  the  taxpayer  continued  to  be  en- 
gaged in  the  rental  business.  The  court  expressed 
the  view  that  petitioner  constructed  the  houses  pn- 
marily  for  investment  purposes,  and  went  on  to 
state  that  it  found  no  support  for  the  conclusion  that 
the  taxpayers  had  changed  their  admitted  purpose 
of  holding  their  properties  for  rental. 

Certainly,  there  may  be  a  change  (^f  intent  be- 
tween the  time  of  acquisition  of  property  and  the 
time  of  sale,  i.e.,  the  taxpayer  may  originally  build 
houses  for  investment  and  then  by  frequent  sales 
in  later  years  demonstrate  that  renting  had  been 
forsaken  and  that  the  properties  were  then  being 
held  primarily  for  sale  to  customers.  This  occurred 
in  the  instant  case,  and  is  evidenced  by  both  the  ex- 
pressed intent  and  the  actual  activities  of  the  tax- 
payer. As  early  as  December  9,  1943,  before  the 
corporation  had  made  many  sales,  the  intention  to 
engage  in  the  sale  of  houses  was  stated  by  the  chair- 
man of  the  Board  of  the  corporation  and  an  ap- 
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propriate  resolution  was  adopted  authorizing  future 
sales  and  ratifying  previous  sales.  The  minutes  of 
the  special  meeting  of  the  Board  of  Directors  of 
December  9,  1943,  are  persuasive  evidence  of  the 
actual  intention  of  the  corporation  to  engage  in  the 
business  of  selling  houses.  Once  this  decision  to  sell 
was  made  Pacific  Homes  made  frequent,  continuous 
sales  of  the  housing.  As  stated  in  the  Rollingwood 
case  such  activity  is  ample  to  support  a  finding  that 
the  corporation  was  in  the  business  of  selling  real 
ju'operty. 

Out  of  the  total  of  347  houses  built  by  Pacific 
Homes,  Inc.,  7  were  immediately  sold  and  212  were 
immediately  rented  with  options  in  the  renters  to 
buy.  Such  houses  necessarily  were  held  by  the  cor- 
poration from  the  very  beginning  for  sale  to  the 
tenants,  if  the  tenants  decided  to  buy.  The  corpora- 
tion voluntarily  chose  this  method  of  doing  business 
and  they  had  no  alternative  but  to  sell  when  the 
options  were  exercised.  It  was  therefore  in  the 
course  of  its  ordinary  business  to  sell  to  tenants 
who  exercised  their  options  to  buy.  The  exhibits 
show  that  141  options  were  exercised  by  tenants  of 
Pacific  Homes.  It  can  be  seen  that  renting  the  houses 
with  options  in  the  tenants  to  purchase  was  itself  an 
effective  sales  device.  In  the  period  from  June,  1942, 
to  September,  1946,  Pacific  Homes  sold  every  one 
of  the  347  houses  it  had  built. 

The  most  that  can  be  said  in  plaintiff's  favor,  con- 
sidering all  of  the  evidence,  is  that  it  intended  to 
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pursue  whichever  activity,  renting  or  selling,  proved 
more  profitable,  i.e.,  if  the  rental  market  were  good 
they  would  continue  to  rent,  but  if  the  sales  market 
were  high  they  would  sell.  Under  the  Rollingwood 
decision,  such  intention  is  sufficient  to  make  the 
profit  from  sales  taxable  as  ordinary  income. 

It  is  urged  that  the  procedure  followed  by  plain- 
tiff in  disposing  of  a  rental  operation  certainly  did 
not  follow  the  pattern  of  advertising  and  other  sales 
promotion  techniques  used  by  real  estate  firms  hold- 
ing real  estate  primarily  for  sale  to  customers  in 
the  ordinary  course  of  their  trade  or  business.  How- 
ever, Mr.  Chamberlain  readily  explained  that  the 
reason  for  this  was  the  fact  that  the  houses  sold 
themselves.  Thus,  it  was  not  necessary  for  the  cor- 
poration to  engage  in  an  extensive  advertising  or 
selling  campaign.  When  one  considers  the  volume  of 
houses  sold,  there  is  no  question  of  the  truth  of  the 
statement  that  these  houses  ''sold  themselves."  Ac- 
cording to  Mr.  Chamberlain,  even  the  decision  not  to 
put  up  "for  sale"  signs  had  a  sales  motive  in  that  a 
commodity  in  apparently  "scarce"  supply  is  more 
attractive  to  a  buyer. 

Viewing  the  acitvities  of  plaintiff  in  light  of  the 
legislative  purpose  and  policy  this  court  concludes 
that  the  houses  in  question  were  held  by  Pacific 
Homes  primarily  for  sale  to  its  customers  in  the 
ordinary  course  of  its  trade  or  business,  and  that  the 
gain  from  sales  thereof  should  be  taxed  as  ordinary  1 
income. 

In  accord  with  the  above  reasoning 
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It  is  Hereby  Ordered  that  judgment  be  entered 
herein  upon  findings  of  fact  and  conclusions  of  law 
in  favor  of  the  defendant,  United  States  of  America, 
and  that  the  respective  parties  pay  their  own  costs. 

Date:  February  2,  1955. 

/s/  MICHAEL  J.  ROCHE, 
Chief  Judge, 

IT.  S.  District  Court. 

[Endorsed] :     Filed  February  2, 1955. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above-entitled  case  came  on  for  trial  on  De- 
cember 13,  1954,  plaintiff  being  represented  by  L. 
W.  Wrixon,  Esq.,  and  Carl  R.  Schulz,  Esq.,  and  de- 
fendant being  represented  by  Lloyd  H.  Burke,  Esq., 
United  States  Attorney,  and  George  A.  Blackstone, 
Esq.,  Assistant  L^nited  States  Attorney.  A  stipu- 
lation of  facts  was  filed,  oral  and  documentary  evi- 
dence were  introduced,  and  the  case  was  argued 
orally  and  on  briefs.  The  Court  having  filed  its 
memorandum  order  for  judgment  for  defendant  on 
February  2, 1955,  the  Court  now  makes  the  following 
Findings  of  Fact  and  Conclusions  of  Law: 

Findings  of  Fact 

1.  This  action  is  brought  pursuant  to  28  U.S.C., 
Section  1346(a)(1)  by  plaintiff  against  defendant 
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United  States  of  America  for  the  refund  of  cor- 
porate excess  profits  taxes  for  the  fiscal  year  ending- 
May  31,  1945,  in  the  alleged  sum  of  $18,741.37  plus 
interest;  for  the  refund  of  coi^oorate  income  taxes 
for  the  same  fiscal  year  in  the  alleged  sum  of  $4,- 
065.53  plus  interest;  for  the  refund  of  corporate 
excess  profits  taxes  for  the  fiscal  year  ending  May  31, 
1946,  in  the  alleged  sum  of  $111,151.11  plus  interest ; 
and  for  the  refund  of  corporate  income  taxes  for  the 
fiscal  year  ending  May  31,  1947,  in  the  alleged  sum 
of  $7,083.47  plus  interest. 

2.  Plaintiff  was  incorporated  under  the  laws  of 
California  on  August  9,  1941,  and  was  dissolved  on 
May  31,  1947.  Twenty-sixes  shares  of  plaintiff's 
stock  were  originally  issued  to  David  D.  Bohannon 
who  sold  such  shares  to  plaintiff's  treasury  on  May 
10,  1945.  Twenty- four  shares  of  plaintiff's  stock 
were  originally  issued  to  Ross  H.  Chamberlain  who, 
after  May  10,  1945,  was  the  sole  stockholder  of 
plaintiff  corporation. 

3.  Plaintiff  was  organized  for  the  purpose  of  en- 
gaging in  the  business  of  developing  real  estate  sub- 
divisions and  renting  and  selling  houses  primarily 
to  defense  workers.  Plaintiff  so  described  its  busi- 
ness on  its  federal  tax  returns,  and  plaintiff  did  in 
fact  engage  in  such  business  during  the  period  here 
in  issue. 

4.  On  or  about  September  1,  1942,  plaintiff  com- 
pleted the  construction  of  212  single-family  dwelling 
houses  in  a  subdivision  known  as  "Homewood 
Tract."  On  or  about  January  1,  1944,  plaintiff  com- 
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pleted  the  construction  of  72  single-family  dwelling 
houses  in  a  subdivision  known  as  "South wood 
Tract."  On  or  about  February  1,  1944,  plaintiff 
completed  the  construction  of  63  single-family 
dwelling  houses  in  a  subdivision  known  as  "Shore- 
view  Tract." 

5.  Seven  of  the  houses  in  the  Shoreview  Tract 
were  sold  in  the  last  three  months  of  1943  immedi- 
ately upon  construction.  All  212  houses  in  the  Home- 
wood  Tract  were  initially  rented  after  construction 
to  defense  workers  under  leases  containing  options 
in  the  tenants  to  purchase  the  houses  within  30 
months.  All  of  the  houses  in  the  Southwood  Tract 
and  the  unsold  houses  in  the  Shoreview  Tract  were 
initially  rented  after  constiiiction  without  options 
in  the  lessees  to  buy  the  houses. 

6.  On  December  9,  1943,  the  Board  of  Directors 
of  plaintiff  authorized  the  future  sale  of  plaintiff's 
houses  and  ratified  past  sales.  At  that  meeting  the 
Chairman  of  the  Board  of  Directors  of  plaintiff 
expressed  the  intention  of  plaintiff  to  sell  its  houses. 
Thereafter  plaintiff's  intention  was  to  pursue  which- 
ever activity,  renting  or  selling,  proved  more  profit- 
able. 

7.  Renting  the  Homewood  Tract  houses  with 
purchase  options  in  the  tenants  was  an  effective 
sales  device  in  that  it  created  a  ready-made  sales 
market  for  those  houses.  Such  houses  were  neces- 
sarily held  for  sale  to  tenants  if  they  decided  to  ex- 
ercise their  options.  Plaintiff  voluntarily  and  with- 
out any  compulsion  from  Federal  Governmental 
agencies  or  other  third  parties  granted  the  options 
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to  buy  to  the  lessees  of  the  Homewood  Tract  houses. 
Renting  with  option  to  buy  was  a  method  of  doing 
business.  In  renting  the  Homewood  Tract  houses 
with  options  to  buy,  plaintiff  was  pursuing  the  same 
method  of  doing  business  as  Western  Homes,  Inc., 
Rollingwood  Corporation  and  Greenwood  Corpora- 
tion, which  corporations  were  initially  wholly  owned 
and  managed  ])y  the  same  two  stockholders  who  ini- 
tially owned  and  managed  plaintiff  corporation. 

8.  After  several  months  of  rental  experience, 
plaintiff  found  it  to  be  unprofitable  to  continue  to 
rent  any  of  its  houses.  Plaintiff  thereupon  decided  to 
hold  all  of  its  houses  in  the  Homewood,  Southwood 
and  Shoreview  Tracts  primarily  for  sale  to  custom- 
ers in  the  ordinary  course  of  business  in  addition  to 
those  houses  in  the  Homewood  Tract  which  were  al- 
ready held  by  plaintiff*  primarily  for  sale  under  out- 
standing lease-option  agreements.  The  tract  man- 
agers were  then  instructed  by  plaintiff  to  sell  the 
houses  as  they  became  vacant.  There  was  no  eco- 
nomic pressure  placed  upon  plaintiff  by  Federal 
Governmental  agencies  or  other  third  parties  to  sell 
the  houses.  The  decision  to  sell  all  of  its  houses  was 
voluntarily  made  by  plaintiff  for  the  purpose  of 
maximizing  its  profits  in  the  ordinary  course  of  its 
trade  or  business.  The  sales  here  in  issue  took  place 
after  the  decision  was  made  to  hold  the  houses 
])rimarily  for  sale. 

9.  Commencing  in  June,  1944,  and  continuing 
through  April,  1946,  137  houses  in  the  Homewood 
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Ti'act  were  sold  to  tenants  exercising  options  in 
their  leases  to  purchase.  Commencing  in  April,  1945, 
and  continuing  through  August,  1946,  the  remaining 
69  houses  in  the  Homewood  Tract  were  sold  to  per- 
sons without  options  to  buy. 

10.  Commencing  in  April,  1945,  and  continuinp; 
through  July,  1946,  all  72  houses  in  the  Southwood 
Tract  were  sold. 

11.  Commencing  in  April,  1945,  and  continuing 
through  June,  1946,  all  remaining  56  houses  in  the 
Shore\dew  Tract  were  sold. 

12.  The  sales  of  the  houses  in  the  Homewood, 
Southwood  and  Shoreview  Tracts  were  frequent  and 
continuous  during  the  tax  years  in  question,  and  all 
of  the  houses  in  those  tracts  had  been  sold  by  the 
end  of  August,  1946. 

13.  In  addition  to  the  sales  of  houses  in  Home- 
wood,  Southw^ood  and  Shoreview  Tracts,  plaintiff 
sold  all  of  its  houses  in  three  other  tracts,  not  here 
in  issue,  during  the  fiscal  years  ending  May  31,  1946, 
and  May  31,  1947,  plaintiff  having  acquired  such 
other  tracts  in  its  fiscal  year  ending  May  31,  1946. 
Plaintiff  went  out  of  business  and  dissolved  on  May 
31,  1947. 

14.  Because  of  the  wartime  and  postwar  demands 
for  houses,  plaintiff's  houses  were  sold  without  the 
necessity  of  engaging  in  extensive  advertising  or 
sales  campaigns.  The  houses  in  effect  sold  them- 
selves. The  absence  of  ''For  Sale"  signs  on  the  tracts 
had  a  sales  motive  and  was  a  deliberate  sales  techni- 
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que  of  plaintiff  to  give  prospective  customers  a 
sense  of  scarcity  of  available  houses  for  sale  and 
thereby  make  the  house  being  sold  seem  more  de- 
sirable. Most  of  the  sales  were  made  by  plaintiff's 
salaried  tract  managers  but  where  their  efforts  were 
not  sufficient,  sales  were  effected  through  real  estate 
brokers  on  a  commission  basis.  Plaintiff's  selling 
activities  under  the  circumstances,  together  with  the 
frequency  and  continuity  of  sales,  were  sufficient  to 
constitute  a  trade  or  business  of  selling  houses. 

15.  The  houses  in  the  Homewood  Tract  which 
were  sold  to  tenants  pursuant  to  options  to  buy  were 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  plaintiff's  trade  or  buvsiness  from  the  time 
the  lease-option  agreements  were  executed. 

16.  The  houses  in  the  Homewood  Tract  which 
were  sold  to  persons  without  options  to  buy  and  the 
houses  in  the  Southwood  and  Shoreview  Tracts  here 
in  issue  were  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  plaintiff's  trade  or  busi- 
ness from  the  time  when  the  decision  was  made, 
prior  to  the  sales  in  question,  to  sell  all  houses  as 
they  became  vacant  including  those  not  then  subject 
to  lease-option  agreements. 

Conclusions  of  Law 

1.  Income  received  by  plaintiff  from  the  sale  of 
its  houses  during  its  fiscal  years  ending  May  31, 
1945;  May  31,  1946,  and  May  31,  1947,  was  taxable  as 
ordinary  income  and  not  as  capital  gain. 
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2.  The  Commissioner  of  Internal  Revenue  cor- 
rectly and  lawfully  determined  the  tax  liability  of 
plaintiff  for  its  fiscal  years  endin.«'  ^Fay  31,  1945; 
]\ray  81,  1946,  and  May  31,  1947. 

3.  Defendant  is  entitled  to  judgment  herein 
against  plaintiif,  dismissing  its  complaint  and  the 
claims  therein  stated  with  each  party  to  pay  its 
own  costs. 

Let  judgment  be  entered  accordingly. 

Dated :  February  16th,  1955. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

Affidavit  of  Mail  attached. 
Lodged  February  9,  1955. 
[Endorsed]  :     Filed  February  16,  1955. 


In  the  United  States  District  Court  for  the  Northern 

District  of  California,   Southern  Division 

Civil  No.  31368 

PACIFIC  HOMES,  INC.,  a  California  Corpora- 
tion, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
JUDGMENT 

This  cause  came  on  regularly  to  be  heard  without 
a  juiy  before  the  above-entitled  Court,  the  Honor- 
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able  Michael  J.  Roche  presiding,  on  December  13, 
1954.  Plaintiff  appeared  by  L.  AY.  Wrixon,  Esq., 
and  Carl  R.  Schulz,  Esq.  Defendant  ap])eared  by- 
Lloyd  H.  Burke,  Esq.,  United  States  Attomey,  and 
George  A.  Blackstone,  Esq.,  Assistant  United  States 
Attorney.  The  stipulation  of  facts  was  filed,  oral 
and  documentary  evidence  were  introduced,  and  the 
Court  havinii,'  made  its  findings  of  fact  and  conclu- 
sions of  law. 

Now  Therefore,  by  reason  of  the  law  and  the  evi- 
dence and  the  findings  of  fact  and  conclusions  of 
law  aforesaid, 

It  is  Hereb}^  Ordered,  Adjudged  and  Decreed  that 
plaintiff  take  nothing  by  its  action  and  that  its  com- 
plaint and  the  claims  therein  stated  be  and  the  same 
are  dismissed  without  costs. 

Dated:  February  16,  1955. 

/s/  MICHAEL  J.  ROCHE, 

Judge,  United  States  District 
Court. 

Lodged  February  9,  1955. 
[Endorsed] :     Filed  February  16,  1955. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  Hereby  Given  that  Pacific  Homes,  Inc., 
a    California    corporation,   plaintiff   above   named. 
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hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  on  February  17,  1955. 

Dated:  March  10th,  1955. 

/s/  L.  W.  WRIXON, 

/s/  CARL  R.  SCHULZ, 

Attorneys  for  Plaintiff. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  March  10,  1955. 


The  United  States  District  Court,  Southern  District 

of  California,  Southern  Division 

No.  31368 

PACIFIC  HOMES,  INC.,  a  California  Corpora- 
tion, 

Plaintiff, 

TS. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

Before:  Hon.  Michael  J.  Roche,  Judge. 

REPORTER'S  TRANSCRIPT  ON  APPEAL 
PROCEEDINGS  ON  TRIAL 

Appearances : 

For  Plaintiff: 

L.  W.  WRIXON,  ESQ.,  and 
CARL  R.  SCHULZ,  ESQ. 


52  Pacific  Homes,  Inc.,  vs. 

For  the  Government: 

LLOYD  H.  BURKE,  ESQ., 

United  States  Attorney,  By 
GEORGE  BLACKSTONE,  ESQ., 

Assistant  U.  S.  Attorney. 


OPENING  STATEMENT  ON  BEHALF  OF 
THE  PLAINTIFF 

Mr.  Wrixon :  If  it  may  please  your  Honor,  there 
arc  two  cases  which  are  before  the  Court.  One  is 
Pacific  Homes,  Inc.,  vs.  United  States,  and  the 
other  is  AVestern  Homes,  Inc.,  vs.  United  States. 
Both  of  the  cases  involve  the  same  principle. 

With  your  Honor's  permission,  I  would  prefer  to 
refer  first  to  the  Pacific  Homes,  Inc.,  and  then  to 
the  Western  Homes,  Inc. 

The  case  of  Pacific  Homes,  Inc.,  is  a  suit  by  the 
plaintiff:*,  a  California  corporation,  to  recover  cer- 
tain Federal  income  and  Federal  excess  profits  taxes 
which  the  plaintiff  contends  were  erroneously  and 
illegally  collected  [3*]  by  the  defendant  for  the 
plaintiff's  fiscal  years  ended  May  31st,  1945,  May 
31st,  1946,  and  May  31st,  1947.  The  corporation 
was  organized  prior  to  those  years,  but  during  the 
years  1943  and  1944,  although  it  was  an  operating 
organization,  there  did  not  result  in  its  operations 
any  problem  concerning  taxes  which  is  now  before 
the  Court. 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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During  the  years  1943  and  1944  the  plaintiff 
caused  houses  to  be  constructed  for  rental  to  war 
workers.  The  plaintiff  leased  these  houses  to  war 
workers  and  ultimately  sold  the  houses  in  these 
various  tracts.  Much  of  the  story,  factually,  is  told 
by  the  stipulation  which  has  been  entered  into  hy 
the  parties  and  certain  exhibits  which  are  attached 
to  the  stipulation. 

With  your  Honor's  permission  I  propose  to  read 
into  the  record  the  stipulation  of  facts  which  has 
been  entered  into  and  at  this  time  will  not  include 
in  my  opening  remarks  a  number  of  factual  mat- 
ters which  might  otherwise  be  included  in  an  open- 
ing statement. 

Witnesses  will  be  aYaila])le  to  explain  the  exhil)its 
which  are  attached  to  the  stipulation,  and  to  ex23lain 
the  circumstances  under  which  the  houses  were  con- 
structed by  the  ])laintiff  and  rented  and  ultimately 
sold. 

In  general,  between  the  date  of  the  incorporation 
of  the  plaintiff  and  the  date  of  its  final  liquidation, 
the  plaintiff  collected  an  aggregate  of  approximately 
$469,000  in  rents,  [4]  against  which  it  paid  some 
$379,000  in  exj^enses — direct  expenses,  that  is — leav- 
ing a  net  rental  income  of  approximately  $90,000. 
Statements  are  attached  to  the  stipulation  showing 
in  detail  the  amount  of  those  rents,  segregated  as 
between  the  various  tracts,  and  the  amount  of  the 
expenses,  allocated  likewise  to  the  various  tracts. 

Statements  are  also  being  ])resented  showing  by 
months  the  sales  of  houses  that  were  made  by  the 
plaintiff  from  three  of  its  tracts.   These  thrcM'  tracts 
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are  the  Homcwood  Tract,  which  was  completed  ap- 
proximately September  1st,  1942,  and  involved  2V2 
houses;  the  Soiitlnvood  Tract,  w]]ich  was  completed 
approximately  January  1st,  1944,  involvinc:  72 
honses;  and  the  Shoreview  Tract,  wliich  was  com- 
pleted approximately  Fe])ruary  1st,  1944,  involving- 
63  houses. 

During  the  Fiscal  Years  ended  May  31st,  1945, 
May  31st,  1946,  and  May  31st,  1947,  the  plaintiif  sold 
some  of  these  houses  from  the  throe  tracts  to  which 
I  have  just  made  reference.  These  sales  during 
these  three  fiscal  years  represented  the  sales  of 
houses  which  had  ]:)een  held  for  more  than  six  months 
at  the  time  of  sale.  The  plaintiff  represented  the 
profit  on  these  sales  on  its  Federal  income  and 
excess  profits  tax  returns  as  long-term  capital  gains. 
The  defendant  has  assessed  and  collected  taxes  on 
the  ordinary  income  and  excess  jorofits  tax  returns 
on  the  gains  from  the  sales  of  these  houses.  [5] 

In  addition  to  the  sales  of  the  houses  out  of  the 
Homewood,  the  Southwood  and  Shoreview  Tracts, 
which  were  held  over  six  months,  the  plaintiff  sold 
certain  other  property,  the  proceeds  of  which,  how- 
ever, are  not  involved  in  this  case  taxwise  because 
the  properties  other  than  the  Homewood,  South- 
wood  and  Shoreview  properties  were  properties 
which  had  not  Ijeen  held  for  six  months  at  the  time 
of  sale.  This  latter  type  of  sale  was  represented 
either  as  ordinary  income  or  as  short-term  capital 
gains,  and  accordingly  these  sales  are  not  involved 
in  this  proceeding. 

The  sole  issue  in  the  case,  as  the  plaintiff  sees  it, 
is  how  the  net  gains  from  the  sales  in  Homewood, 
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the  Southwood  and  the  81ioreview  tracts  should  be 
taxed;  that  is,  whether  the  plaintiff  should  be  taxed 
on  these  sales  as  long-term  capital  gains  and  as  a 
limited  rate  of  tax  applicable  to  those  properties,  or 
whether,  as  the  Government  contends,  the  gains 
from  the  sales  of  these  houses  should  be  treated 
as  just  like  any  other  ordinary  income,  and  should 
be  taxed  in  ordinary  returns  and  excess  profits 
returns,  which  are  greath^  in  excess  of  the  capital 
gains  return. 

The  statute  which  is  involved  in  this  case  is  Sec- 
tion 117  (J)  of  the  United  States  Internal  Revenue 
Code— that  is,  the  1939  Code  and  not  the  1954  Code. 
With  your  Honor's  permission,  I  should  like  to 
make  a  vshort  reference  to  the  Section.  The  Section 
is  in  three  parts  and  I  will  read  from  [6]  Section  2. 

First,  it  states  the  general  rule : 

"If,  during  the  taxa])le  year,  the  recognized 
gains  upon  sales  or  exchanges  of  property  used 
in  the  trade  or  business,  plus  the  recognized 
gains  from  the  compulsory  or  involuntary  con- 
version (as  a  result  of  destruction  in  whole  or 
in  part,  theft  or  seizure,  or  an  exercise  of  the 
power  of  requisition  or  condemnation  or  the 
threat  or  imminence  thereof)  of  property  used 
in  the  trade  or  business  and  capital  assets  held 
for  more  than  six  months  into  other  property 
or  money,  exceed  the  recognized  losses  from 
such  sales,  exchanges,  and  conversions,  such 
gains  and  losses  shall  be  considered  as  gains 
and  losses  from  sales  or  exchanges  of  capital 
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assets  held  for  more  than  six  months.  If  such 
^i^ains  do  not  exceed  such  losses,  such  gains  and 
losses  shall  not  be  considered  as  gains  and  losses 
from  sales  or  exchanges  of  capital  assets." 

Now,  Section  1  defines  the  term  "Property  Used 
in  the  Trade  or  Business."   Section  1  reads  in  part: 

"For  the  purposes  of  this  sub-section,  the 
term  'Property  Used  in  the  Trade  or  Business' 
means  property  used  in  the  trade  or  business 
of  a  [7]  character  which  is  subject  to  the  allow- 
ment  for  depreciation  provided  in  Section  23(1) 
held  for  more  than  six  months,  and  real  prop- 
erty used  in  the  trade  or  business,  held  for 
more  than  six  months,  which  is  not  (A)  prop- 
erty of  a  kind  which  would  properly  be  in- 
cludable in  the  inventory  of  the  taxpayer  if 
on  hand  at  the  close  of  the  taxable  year,  or  (B) 
property  held  by  the  taxpayer  primarily  for 
sale  to  customers  in  the  ordinary  course  of  his 
trade  or  business,  or  (C)  a  copyright,  a  literary, 
musical  or  artistic  composition,  or  similar  prop- 
erty, held  by  a  taxpayer  described  in  Sub- 
section (a)(1)(C)." 

The  issue,  then,  before  the  Court  is  whether  th(; 
real  property  which  was  sold  by  this  plaintiff  dur- 
ing the  three  taxable  years  just  mentioned  consti- 
tutes property  which  may  be  classified  under  Section 
117 (J)  as  property  entitled  to  the  capital  gain 
treatment  or  whether  the  property  is  of  the  type 
that  is  referred  to  in  the  section  as  being  owned 
primarily  for  sale  to  customers  in  the  ordinary 
course  of  its  trade  or  business. 
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A  memorandum  has  ])eeii  ])r('})ared  for  submission 
to  youT  Honor  which  lists  a  number  of  the  cases 
which  have  caused  this  issue.  Your  Honor  may  be 
familiar  with  those  cases  in  our  Ninth  Circuit 
which  have  coiisidered  this  question.  One  is  [8] 
the  Rollini^wood  case — Rollingwood  Corporation 
versus  Commissioner  of  Internal  Revenue,  190  Fed. 
2d  263,  decided  on  June  21st,  1951. 

And  another  case,  also  in  our  Ninth  Circuit,  is 
Lucille  McGah  vs.  Commissioner  of  Internal  Rev- 
enue, 193  Fed.  2d,  662,  decided  January  4th,  1952 ; 
and  a  second  ap})eal  in  the  very  same  case  decided 
by  our  Ninth  Circuit  on  February  18,  1954,  at  200 
Fed.  2d,  769. 

There  are  decisions  on  this  issue  in  other  juris- 
dictions. We  have  prepared  a  memorandum  for  sub- 
mission to  your  Honor  which  includes  as  an  exhibit 
a  reprint  of  an  article  on  this  subject  which  refers 
to  and  analyzes  a  number  of  cases,  some  of  w^hich 
are  in  favor  of  the  Government,  some  of  w^hich 
are  in  favor  of  the  taxpayer.  The  article  also  out- 
lines certain  factors  which  the  courts  have  taken 
into  consideration  in  determining-  w^hether  in  this 
type  of  case  the  property  was  entitled  capital  gains 
tr(^atment  or  should  be  regarded  as  property  owned 
primarily  for  sale  in  the  course  of  the  trade  or  busi- 
ness. 

The  Court:  Did  you  serve  a  copy  on  your  oppo- 
nent ? 

Mr.  Wrixon:    Yes,  your  Honor. 
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OPENING  STATEMENT  ON  BEHALF  OF 
THE  GOVERNMENT 

Mr.  Blackstone:  May  it  please  the  Court,  I  in- 
tend to  be  very  brief: 

Both  of  these  causes  involve  a  very  simple  ques- 
tion of  [9]  fact  for  your  Honor  to  decide.  In  each 
case  the  question  is,  did  the  taxpayer  hold  these 
houses  for  sale  primai'ily  to  customers  in  the  res^ular 
course  of  its  trade  or  business? 

We  are  maintainin.e^  that  these  two  cases,  Pacific 
Homes,  Inc.,  vs.  United  States,  and  Western  Homes 
Cor]:)oration  vs.  United  States,  are  to  all  intents  and 
purposes  identical  with  the  decision  cited  by  Mr. 
Wrixon,  Rollingwood  Corporation  vs.  Commissioner 
of  Internal  Revenue.  The  parties  involved,  the 
stockholders,  are  the  same;  the  whole  scheme  of 
both  corporations  involved  in  this  litigation  and 
Rollingwood  are  the  same. 

There  is  no  substantial  distinction  of  fact  in  these 
cases  and  the  Rollingwood  case,  and  I  think  your 
Honor,  after  you  have  read  the  Rollingwood  case 
and  compared  it  with  the  facts  in  this  case,  will  be 
convinced  the  decision  in  the  Rollingwood  case  is 
correct  and  is  binding  for  all  purposes  in  this  litiga- 
tion. 

In  the  Rollingwood  case  the  taxpayer  corporation 
contested  a  deficiency  assessment  in  the  first  in- 
stance, and  went  to  the  tax  court  for  redetermina- 
tion, and  the  tax  court  decided  that  the  corporation 
held  the  houses  primai'ily  for  sale  to  customers 
in  the  regular  course  of  the  trade  or  ])usiness;  and 
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on  appeal   the   Ninth   Circuit  Court   affirmed  that 
decision. 

In  these  cases  the  two  taxpayers  elected  to  pay 
the  deficiency  assessment  and  are  now  suing  in  Fed- 
eral Court  for  [10]  refund. 

I  think  it  is  important  to  bring  to  your  Honor's 
attention  at  the  outset  the  very  important  pail;  of 
the  decision  of  the  Ninth  Circuit  in  that  Rolling- 
wood  case. 

They  stated  there,  Judge  Bone  writing  the  de- 
cision, that  the  word  "primary" — "owned  property 
primarily  for  sale" — "primarily"  does  not  mean  the 
only  purpose  of  the  business,  or  the  first  purpose  or 
principal  business.  Judge  Bone  said  those  words  in 
Section  117  (J)  of  the  Internal  Revenue  Code  simply 
mean  "substantial"  or  "essential."  If  one  of  their 
essential,  fundamental,  substantial  purposes  was  to 
sell  the  houses  they  had  constructed,  then  the  profit 
from  the  sale  of  those  houses  should  be  taxed  as 
ordinary  income  and  not  as  capital  gain. 

The  Court :     Call  your  first  witness. 

Mr.  Wrixon:  If  your  Honor  please,  I  would  like 
at  this  time  to  offer  the  stipulation  which  has  been 
entered  into  between  the  parties. 

The  Court :     Read  it  into  the  record. 

Mr.  Wrixon:  With  your  Honor's  permission, 
might  I  read  into  the  record  the  stipulation  which 
has  just  been  filed  as  a  continuing  memorandum  of 
factual  matters  which  I  intentionally  omitted  in  my 
oi)ening  statement,  but  which  I  think  might  well  be 
before  the  Court  at  this  time  ? 

The  Court :     Embodied  in  this  stipulation  %  [11] 
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Mr.  Wrixon :     Yes,  your  Honor. 
The  Court :     Very  well,  proceed. 

(Thereupon,  Stipulation  dated  December  13, 
1954,  was  read  to  the  Court.) 

Mr.  Wrixon :  If  your  Honor  please,  I  appreciate 
that  this  is  not  the  time  to  argue  the  case,  but  I 
can 't  help  making  a  reference  to  the  case  of  Rolling- 
wood  to  which  counsel  referred  in  his  opening  state- 
ment. 

When  your  Honor  reads  the  case  you  will  see  that 
the  Court  very  definitely  points  to  the  fact  that  28 
sales  of  houses  were  made  in  the  first  fiscal  year 
and  178  sales  in  the  second  fiscal  year  of  Rolling- 
wood's  existence  to  persons  who  did  not  have  rental- 
option  agreements,  and  that  was  stated  to  be  a  very 
important  fact  and  very  persuasive  with  respect  to 
the 

Mr.  Blackstone:  I  object  to  his  arguing  now  the 
merits  of  the  case.  If  he  wants  to  present  them  at 
the  proper  time,  it  is  perfectly  all  right.  [12] 


JAMES  E.  MOORE 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn  to  tell  the  truth,  the  whole 
tmth  and  nothing  but  the  truth,  testified  as  follows: 

*     *     * 

Direct  Examination 
By  Mr.  Wrixon : 

Q.     Mr.  Moore,  did  you  prepare  any  exhibits  in 
connection  with  the  rental  and  the  leasing  of  houses 
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(Testimony  of  James  E.  Moore.) 

by  Pacific  Homes,  Inc.  ?  A.    Yes. 

Q.  And  will  you  state  to  the  Court  from  what 
records  of  the  plaintiff  you  prepared  such  data? 

A.  Well,  I  prepared  it  from  the  Sales  Journal 
of  the  Corporation,  and  from  various  file  folders 
which  were  kept  for  [13]  each  house,  containing 
various  information. 

Mr.  Wrixon:  Counsel,  I  show  you  this  folder 
(handing  document  to  Mr.  Blackstone). 

Q.  (By  Mr.  Wrixon)  :  I  will  show  you  what 
purports  to  be  a  folder  containing  certain  data,  and 
will  you  state  to  the  Court  whether  you  have  ever 
seen  the  folder  and  what  the  folder  consists  of? 

A.  Well,  I  have  seen  this  folder  and  it  consists 
of  an  application  form  for  rental,  and  a  lease  agree- 
ment form,  and  other  papers  pertinent  to  the  sale 
of  the  house. 

Q.  Does  it  state  that  the  corporation  maintained 
similar  folders  for  other  houses  in  the  Southwood 
Tract?  A.     Yes. 

Q.  And  is  the  folder  which  you  have  in  your 
hand  one  of  the  folders  which  you  examined  in  con- 
nection with  the  data  which  you  have  prepared  for 
the  Southwood  Tract?  A.     Yes. 

Mr.  Wrixon:  If  your  Honor  please,  I  will  offer 
in  e^ddence  as  Plaintiff's  exhibit  next  in  order,  a 
file  folder  relating  to  the  Southwood  Tract  houses. 

The  Court:     It  may  be  admitted  and  marked. 

Mr.  Blackstone:  Could  that  be  numbered  as  the 
next  one  after  the  exhibits  attached  to  the  stipula- 
tion so  that  we  won't  get  confused?    I  think  there 
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(Testimony  of  James  E.  Moore.) 
are  seven  exhibits  attached  to  the  stipulation  which 
have  alread}'  been  numbered  Exhibits  [14]  one 
through  seven.  If  this  could  be  Exhi])it  8  and  then 
followed  from  there  on,  it  would  be  easier  to  keep 
them  straight,  I  think. 

Mr.  Wrixon :     That  is  satisfactory  with  the  plain- 
tiff. 

The  Court:     Satisfactory  to  the  clerk? 

(Whereupon  file  folder  referred  to  above  was 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  8.) 


PLAINTIFF'S  EXHIBIT  No.  8 

[Plaintiff's  Exhiint  No.  8  is  a  folder  containing 
the  papers  relating  to  the  sale  of  a  house  in  the 
Southwood  Tract.] 


Pacific  Homes,  Inc. 

March  16th,  '44. 
Mr.  and  Mrs.  diet  Harshman, 
University  Ave., 
Los  Altos,  Calif.  | 

Dear  Sir  c^-  Madam : 

Receipt  is  hereby  acknowledged  of  the  sum  of 
$75.00  for  the  first  and  12th  months'  rent  of  the 
dwelling  located  at  No.  481  Southwood  Ave.,  Sunny- 
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(Testimony  of  James  E.  Moore.) 
Aale,  Calif.,  which  dwelling  you  hereby  agree  to  rent 
from  Pacific  Homes,  Inc.,  for  a  period  of  12  months 
from  date  at  a  rental  of  $50.00  per  month  payable 
in  advance  on  the  first  day  of  each  calendar  month. 

The  additional  provisions  set  forth  on  the  reverse 
side  hereof  are  incorporated  in  and  made  a  part  of 
this  agreement. 

Yours  very  truly, 

PACIFIC  HOMES,  INC., 

By  /s/  G.  M.  BERGER. 

Received  and  agreed  to: 

/s/  ARTHUR  E.  HARSHMAN. 

Date 

Rate 

Deposit  or  Rent  Is  Not  Refundable 
Posted,  DW. 

Received  March  17,  1954. 

[Endorsed] :     Filed  December  13,  1954. 


Q.  (By  Mr.  Wrixon) :  Now,  Mr.  Moore,  I  will 
show  you  the  stipulation  which  has  been  received  by 
the  Court,  and  particular!}^  Exhibit  No.  6  attached 
to  the  stipulation  relating  to  the  Southwood  Tract, 
and  I  will  ask  you,  did  you  prepare  Exhibit  6? 
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(Testimony  of  James  E.  Moore.) 

A.     Yes. 

Q.  Will  you  state  to  the  Court  from  what  data 
you  prepared  Exhibit  6? 

A.  Well,  it  was  from  the  file  folders  and  the 
sales  journal  previously  mentioned. 

Q.  Well,  will  you  explain  to  the  Court  the  data 
which  you  have  shown  on  Exhibit  6,  please? 

A.  Well,  it  shows  the  sales  by  month  and  year 
of  72  houses  in  the  Southwood  Tract.  None  of  these 
houses  were  ever  occupied  by  tenants  who  had  leases 
with  options  to  purchase.  One  of  these  houses  was 
sold  to  the  Manager  of  the  tract,  who  had  been 
allowed  to  transfer  his  option  from  the  [15]  Home- 
wood  Tract. 

It  also  shows  the  number  of  houses  owned  at  the 
first  of  each  month.  And  in  the  last  column  it  shows 
the  period  each  house  was  held  from  the  date  of 
completion  to  date  of  sale. 

In  reference  to  that  column  you  will  see  that  fif- 
teen houses — correction  on  that.  You  will  see  that 
seventy-two  houses  were  held  for  fifteen  months 
until  sold.  " 

In  some  instances  that  period  might  be  longer 
than  fifteen  months  because  in  preparing  this  sched- 
ule I  have  taken  the  completion  date  as  the  date  at 
which  the  entire  tract  was  completed,  and  also  I 
have  excluded  the  month  of  sale. 

Q.  May  I  interrupt  you?  Some  of  the  houses 
might  have  been  completed  prior  to  the  completion 
date  set  forth  on  the  exhibit,  is  that  right? 

A.    Yes. 
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Mr.  Blackstone:  Just  a  mimite.  I  object  to  his 
testifying  what  might  have  been.  It  seems  to  me 
he  should  state  what  appears  in  the  folder,  and  I 
don't  think  it  would  be  of  any  help  for  him  to  tes- 
tify to  speculative  matters.  If  there  is  evidence  on 
those  facts,  it  can  be  produced  by  witnesses  who 
know  the  facts. 

Mr.  Wrixon:  AYell,  just  exi)lain  to  the  Court  the 
use  of  the  date  January  1,  194-1:,  on  the  exhibit. 

The  Witness :  That  was  the  date  the  entire  tract 
was  [16]  completed. 

However,  in  examining  these  file  folders,  I  would 
say  that  there  was  somewhere  leases  were  executed 
prior  to  that  date — I  mean  that  the  houses  were 
completed  prior  to  that  date. 

The  Court:  Does  time  enter  into  the  merits  of 
this  matter? 

Mr.  Blackstone:  Not  so  far  as  I  am  concerned; 
hwi  it  was  just  a  matter  of  his  testimony  as  to  what 
might  have  been,  and  I  didn't  know  what  he  was 
basing  that  on. 

The  Court:  All  right,  proceed.  The  ultimate  fact 
is  that  72  houses  were  all  sold  on  what  date? 

The  Witness:  Well,  they  were  sold  at  various 
dates. 

The  Court:     Final  date,  I  mean? 

The  AVitness:  Finally  they  were  sold  in  July  of 
1946,  the  last  sales  took  place. 

The  Court:     I  see. 

Q.  (By  Mr.  Wrixon)  :  Mr.  Moore,  I  show  you 
what  purports  to  be  another  folder  containing  the 


66  Pacific  Homes,  Inc.,  vs. 

(Testimony  of  James  E.  Moore.) 

same  data,  and  I  will  ask  yon  have  you  ever  seen 

the  folder  and,  if  so,  state  to  the  Court  what  it 

includes. 

A.  Well,  I  have  seen  this  folder  and  it  pertains 
to  the  Shoreview  Tract  and  contains  a  lease  agree- 
ment form  and  other  papers  which  are  pertinent  to 
the  sale. 

Q.  Did  you  use  the  data  in  this  folder  in  com- 
])iling-  any  of  [17]  the  statistical  data  concerning 
the  Shoreview  Tract?  A.     Yes. 

Q.  And  did  you  examine  other  folders  for  each 
of  the  houses  in  the  Shoreview  Tract  containing 
similar  data?  A.     Yes. 

Mr.  Wrixon:  I  will  offer  in  evidence  as  Plain- 
tiff's exhibit  next  in  order  the  folder  relating  to  the 
Shoreview  Tract. 

The  Court:  It  may  be  admitted  and  take  the 
next  number. 

(Whereupon  folder  relating  to  Shoreview 
Tract  was  received  into  evidence  and  marked 
Plaintiff's  Exhibit  No.  9.) 
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PLAINTIFF'S  EXHIBIT  No.  9 

[Plaintiff's  Exhibit  No.  9  is  a  folder  containing 
the  papers  relating  to  the  sale  of  a  house  in  the 
Shore^dew  Tract.] 

Job  #35. 
Lot  #93. 

Pacific  Homes,  Inc. 
Shoreview  Tract 
San  Mateo,  Calif. 

Date:  Dec.  23,  1943. 

Mr.  and  Mrs.  Irving  W.  North, 
441  Merritt  Ave., 
Oakland,  Calif. 

Dear  Sir  &  Madam : 

Receipt  is  hereby  acknowledged  of  the  sum  of 
$63.36  for  the  first  and  12th  months'  rent  of  the 
dwelling  located  at  No.  1311  -  2nd  Ave.,  San  Mateo, 
Calif.,  which  dwelling  you  hereby  agree  to  rent  from 
Pacific  Homes,  Inc.,  for  a  period  of  12  months  from 
date  at  a  rental  of  $50.00  per  month  payable  in  ad- 
vance on  the  1st  day  of  each  calendar  month,  at  the 
San  Francisco  Bank,  Burlingame  Branch. 

The  additional  provisions  set  forth  on  the  reverse 
side  hereof  are  incorporated  in  and  made  a  part  of 
this  agreement. 

Yours  very  truly, 

PACIFIC  HOIVIES,  INC., 

By  /s/  DORIS  H.  PINGREY. 
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1st   Mo.,    13.36 
12th  Mo.,    50.00 


63.36 
Received  and  agreed  to: 

A/  IRVING  W.  NORTH, 
/s/  MRS.  GRACE  NORTH. 

Date 

Rate 

Deposit  or  Rent  Is  Not  Refundable 

Received  January  10,  1944. 

f  Fjidorsed]  :     Filed  December  13,  1954. 


Q.  (By  Mr.  Wrixon) :  Now,  Mr.  Moore,  I  will 
show  you  Exhibit  7  attached  to  the  stipulation  and 
ask  you,  did  you  prepare  Exhibit  7?  A.     Yes. 

Q.  And  did  you  prepare  Exhiliit  7  from — par- 
tially from  the  data  contained  in  the  folder,  one  of 
which  has  just  been  admitted  into  evidence? 

A.     Yes. 

Q.  Did  you  examine  all  the  folders  in  the  Shore- 
view  Tract  in  order  to  prepare  Exhibit  7,  attached 
to  the  stipulation?  A.     Yes. 

Q.  Will  you  explain  the  data  contained  in  Ex- 
hibit 7  to  the  Court,  please?  [18] 

A.  Well,  it  shows  the  sales  hy  month  and  year 
of  these  63  houses  in  the  Shoreview  Tract.  None  of 
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these  houses  were  ever  occupied  by  tenants  who  had 

leases  with  option  to  purchase. 

It  also  shows  that  in  the  column  headed  "Other" 
with  an  (a)  there  were  seven  houses  sold  immedi- 
ately or  shortly  after  completion. 

Q.  Does  the  statement  show  when  the  next  sale 
was  made,  Mr.  Moore? 

A.     Yes.  The  next  sale  was  made  in  April  of  1.945. 

Q.  Does  the  statement  also  show  when  the  last 
house  in  that  tract  was  sold? 

A.  Yes.  That  was  June  of  1946.  The  exhibit  also 
shows  the  number  of  houses  held  the  first  of  each 
month,  and  in  the  last  column  it  shows  the  number 
of  months  the  house  was  held  from  completion  date 
until  sold.  That  completion  date  is  the  date  the 
entire  tract  was  completed.  And  as  I  had  mentioned 
previously,  the  period  held  could  be  lon^'er  than  as 
shown  in  that  column  because  of  the  fact  that 

Mr.  Blackstone:  I  object  to  that  form  of  testi- 
mony and  ask  it  be  stricken.  He  should  testify  what 
exists  in  the  folder  relating  to  those  exhibits. 

Q.  (By  Mr.  Wrixon)  :  Do  you  see  in  the  folder 
any  leases  indicating  a  date  prior  to  the  date  of 
completion  used  in  preparing  the  exhibit?  [19] 

A.  Yes.  Also  in  computing  this  period  I  did  not 
include  the  month  of  sale. 

Q.  Mr.  Moore,  I  will  show  you  what  purports 
to  be  a  folder  containing  certain  data  and  ask  you 
to  state  to  the  Court  whether  you  have  ever  seen 
that  folder  and,  if  so,  what  it  contains  ? 

A.     Well,  I  have  seen  this  folder  before,  and  it 
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contains   information   relating   to   a    house   in   the 
Horaewood  Tract.    There  is  a  form  of  application 
for  rental,  and  a  lease  agreement  form,  and  other 
information  relating  to  the  sale  of  the  house. 

Q.  Did  you  examine  a  similar  folder  for  other 
houses  in  the  Homewood  Tract?  A.     Yes. 

Q.  And  did  you  use  the  data  contained  in  those 
folders  in  part  in  preparing  an  exhil)it  with  respect 
to  the  Homewood  Tract '^  A.     Yes. 

Mr.  Wrixon:  And,  if  your  Honor  please,  I  will 
offer  in  evidence  as  Plaintiff's  exhibit  next  in  order 
a  folder  relating  to  the  Homewood  Tract. 

The  Court:  These  various  folders,  who  had 
them?   Who  was  responsible  for  them'? 

Mr.  Wrixon:  Will  you  state  to  the  Court 
whether  those  folders  were  the  folders  of  the  plain- 
tiff*. Pacific  Homes  ? 

A.     Yes,  they  were.  [20] 

Mr.  Wrixon:  Is  there  any  other  question,  your 
Honor  ? 

The  Court :     Where  did  you  get  them  ? 

The  Witness:  Well,  they  were  being  kept  in  the 
garage  of  Mr.  Chamberlain. 

The  Court:  This  is  a  resume  or  digest  of  the 
business  done  by  these  various  corporations? 

The  Witness :    Yes.  Relating  to  these  houses. 

The  Court:  All  right,  let  it  be  admitted  and 
marked. 

(Thereupon  folder  relating  to  Homewood 
Tract  was  received  in  evidence  and  marked 
Plaintiff's  Exhibit  No.  10.) 
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PLAINTIFF'S  EXHIBIT  No.  10 

[Plaintiff's  Exhibit  No.  10  is  a  folder  containing 
the  papers  relating  to  the  sale  of  a  house  in  the 
Homewood  Tract.] 

Pacific  Homes,  Inc. 
Homewood 

Date:  Feb.  6,  1944. 

Mr.  and  Mrs.  Lester  I.  Parker, 
Glenallen,  Calif. 

Dear  Sir  &  Madam: 

Receipt  is  hereby  acknowledged  of  the  sum  of 
$81.00  for  the  first  and  12th  months'  rent  of  the 
dwelling  located  at  No.  338  Orchard  Ave.,  Sunny- 
vale, Calif.,  Avhich  dwelling  you  hereby  agree  to  rent 
from  Pacific  Homes,  Inc.,  for  a  period  of  12  months 
from  date  at  a  rental  of  $45.00  per  month  payable 
in  advance  on  the  1st  day  of  each  calendar  month. 

The  additional  provisions  set  forth  on  the  reverse 
side  hereof  are  incorporated  in  and  made  a  part  of 
this  agreement. 

Yours  very  truly, 

PACIFIC  HOMES,  INC., 

By  /s/  P.  C.  MARSHALL,  by  L.L. 
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Received  and  a^eed  to: 

/s/  LESTER  I.  PARKER, 
/s/  MILLICENT  PARKER. 
Date:  2/6/44. 
Rate 

Block  6. 
Job  204. 
Lot  24. 

Deposit  or  Rent  Is  Not  Refundable 

Posted:  M.  Pascal. 

[Endorsed] :     Filed  December  13,  1954. 


Q.  (B}^  Mr.  Wrixon) :  These  folders  to  which 
you  have  just  made  reference,  were  they  used  by 
you  in  preparing  Exhibit  5  attached  to  the  stipu- 
lation, referring  the  Homewood  Tract,  Mr.  Moore? 

A.    Yes. 

Q.  AVill  you  state  to  the  Court  the  meaning  of 
the  data  contained  in  Exhibit  5  attached  to  the 
stipulation  ? 

A.  Well,  it  is  an  exhibit  showing  the  sales  by 
month  and  year  of  the  212  houses  in  the  Homewood 
Tract. 

The  Court:     Dates'? 

The  Witness:     The  date,  your  Honor? 
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The  Court:     Yes. 

Tlie  Witness:  Well,  the  last  sale  took  place 
August  of  1946.  The  first  sale  took  place  April  of 
1943.  All  but  one  [21]  of  these  houses  was  originally 
occupied  by  tenants  who  had  leases  with  30-montli 
options  to  purchase.  Column  1  shows  the  sales  to 
these  tenants  who  had  options  to  y)urchase  and  who 
exercised  them. 

Columns  2,  3  and  4  show  sales  to  persons  who  did 
not  have  options  to  purchase. 

Column  2  shows  instances  where  aft(>r  the  orig- 
inal— or  ([ualif^Ying  it,  where  the  option  had  termi- 
nated, the  house  Avas  then  rented  to  a  tenant  without 
a  ])urchase  option. 

Q.  (By  Mr.  Wrixon) :  What  was  the  date  of 
the  first  sale  of  that  type  of  case,  Mr.  Moore? 

A.  That  was  April  of  1945.  I  may  want  to  cor- 
rect that.  The  first  sale  was  in  December  of  1943, 
and  then  there  was  another  sale  in  January,  1944, 
and  then  the  sale  took  place  as  previously  men- 
tioned, April  of  1945. 

Now,  in  Column  3  are  sales  which  were  made 
more  than  30  months  after  the  last  purchase  option 
a^eement  had  been  executed. 

And  in  Column  4  are  various  sales  which  were 
broken  down  as  to  six  which  had  ])een  sold  less  than 
30  months  after  the  last  purchase  option  agreement 
was  executed.  There  are  two  where  I  was  unable 
to  determine  a  complete  leasing  history.  However, 
these  two  homes  were  held  for  periods  of  37  and  47 
months,   respectively.    Then   there   was   one   house 
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which  did  not  show  evidence  of  a  signed  lease  agree- 
ment.  However,  it  was  [22]  held  for  36  months. 

Q.     That  data  is  shown  in  what  column? 

A.  In  Column  4,  which  shows  a  total  of  9  houses. 
Colimm  5  shows  the  number  of  houses  held  the  first 
of  each  month.  And  in  Column  6  I  have  shown  the 
number  of  months  the  house  was  held  from  date 
of  completion  of  the  entire  tract  to  the  date  the 
house  was  sold. 

Q.  Now,  Mr.  Moore,  did  you  make  any  tabula- 
tion of  the  leases  shown  in  the  Homewood,  the 
Southwood  and  Shoreview  Tracts  to  indicate  the 
number  of  leases  that  were  executed  and  the  terms 
for  which  the  leases  were  executed?  A.     Yes. 

Q.  I  will  show  you  what  purports  to  ])e  a  state- 
ment entitled  ''Data  re:  Number  and  Types  of 
Leases,"  and  will  ask  you  to  examine  the  statement 
and  state  to  the  Court  whether  you  prepared  it? 

A.     Yes,  I  prepared  this. 

Q.     From  what  material  did  you  prepare  it? 

A.     From  the  tile  folders  that  I  examined. 

Q.  And  the  tile  folders  contained  leases  which 
purported  to  be  signed  by  tenants,  is  that  correct? 

A.     Yes. 

The  Court:     From  one  of  these  three  folders? 

The  Witness:  Well,  from  these  and  the  other 
folders. 

The  Court:     What  other  folders?  [23] 

The  Witness:  Well,  there  was  a  file  folder  for 
each  house  in  each  tract  and  those  are  the  folders 
referred  to. 
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The  Court:     All  ri^ht. 

Mr.  Wrixon:  I  will  offer  in  evidence,  if  your 
Honor  please,  as  Plaintiff's  exhibit  next  in  order 
a  statement  entitled  "Data  re:  Number  and  Types 
of  Leases." 

The  Court :     It  may  l)e  admitted  and  marked. 

(Whereupon  document  above  referred  to  was 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  11.) 


PLAINTIFF'S  EXHIBIT  No.  11 

Pacific  Homes 
Data  Re  Number  and  Types  of  Leases 

Non-Option  Lease* 
Total        30  Month 

Leases         Option  Month  to 

Given  Leases        Total  Month      12  Months 

Home  wood  tract 419  356         63  5  58 

Southwood 89        None        89        None        89 

Shoreview    63         None         63         None         63 

At  the  Homewood  tract  the  last  option  lease  given  was  dated 
December  10,  1943,  the  first  non-option  lease  was  dated  December 
21,  1943. 

[Endorsed] :     Filed  December  13,  1954. 


Q.  (By  Mr.  Wrixon)  :  Now,  Mr.  Moore,  will  you 
explain  to  the  Court  the  data  which  you  have  com- 
piled on  Plaintiff's  Exhibit  11  ? 

A.  It  shows  a  breakdown  of  the  three  tracts  of 
Pacific  Homes,  showing-  the  total  leases  given  for 
each  tract;  and  of  that  total  how  many  were  30- 
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month  option  leases,  the  total  which  were  non-option 
leases,  and  a  breakdown  of  the  non-option  leases  as 
to  their  duration.  And  it  also  states  that  the  last 
option  lease  given  in  the  Homewood  Tract  was  dated 
December  10, 1943,  and  the  first  non-option  lease  was 
dated  December  21st,  1943. 

Q.  AAliat  does  the  exhil)it  state  as  to  the  length 
of  the  leases  which  were  granted  to  non-option 
tenants  ? 

A.  Well,  it  shows  that  in  the  Homewood  Tract 
there  were  five  given  for  five  months — or  for  a 
month-to-month  period,  that  [24]  is — and  e58  were 
given  for  12-month  periods.  And  in  Southwood  all 
89  were  given  for  12-month  periods.  And  the  Shore- 
Aiew  all,  or  63,  were  given  for  12-month  periods. 

Q.  Mr.  Moore,  referring  to  Plaintiff's  Exhibit 
10,  will  you  examine  Plaintiff's  Exhibit  10  and  state 
to  the  Court  how  many  leases  you  found  on  the 
house  represented  by  that  folder?  Will  you  give 
the  dates  of  the  leases,  please,  too? 

A.  All  right.  Well,  there  are  four  leases.  There 
is  one  dated  October  1,  1942;  another  dated  June 
15,  1943;  another  dated  February  6,  1944;  and  a 
fourth  one  dated  August  1,  1944. 

Q.  Will  you  also  state  to  the  Court  which  of 
those  leases,  if  any,  contain  an  o})tion  in  the  tenant 
to  purchase? 

A.  The  first  two  leases  contain  an  option  to 
purchase. 

The  Court:     We  will  take  a  recess. 

(Whereupon  a  short  recess  was  taken.)  [25] 
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Q.  (By  Mr.  Wrixoii) :  Mr.  Moore,  I  will  show 
you  the  exhibits  attached  to  the  stipulations  num- 
bered 5,  6  and  7;  and  I  also  show  you  Plaintiff's 
Exhibit  11  relating  to  number  and  types  of  leases. 

Will  you  state  to  the  Court  from  the  exhibits  which 
I  hand  you  for  each  of  the  tracts,  the  Homewood, 
Southwood  and  Shore\dew;  the  number  of  houses 
in  each  tract  or  nimiber  of  leases  in  each  tract  that 
were  executed,  please? 

A.  In  the  Homewood  Tract  there  were  212 
houses  and  there  were  419  leases  given.  In  the 
Southwood  Tract  there  were  72  homes  and  89  leases 
given.  In  the  Shoreview  Tract  there  were  63  houses 
and  63  leases  given. 

Q,  Well,  will  you  explain  to  the  Court  the  rea- 
son the  number  of  leases  exceeded  the  number  of 
houses  ? 

A.  Well,  the  reason  for  that  was  that  some  of 
the  houses  were  rented  more  than  one  time. 

Q.  Can  you  tell  from  your  examination  of  the 
records  of  the  leases,  Mr.  Moore,  in  which  tracts 
there  were  leases  with  option  in  the  tenants  to 
purchase  and  in  which  tract  or  tracts  there  were 
executed  leases  without  option  in  the  tenant  to 
purchase  1 

Mr.  Blackstone:  That  has  already  been  stipu- 
lated to.  I  think  it  just  prolongs  this.  Your  stipu- 
lation indicated  the  Homewood  Tract  had  leases 
with  option  and  the  other  two  tracts  did  not.  [26] 

Mr.  AVrixon:  Except  that  I  wish  to  bring  out, 
your  Honor,  that  in  the  Homewood  Tract  they  had 
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leases  of  both  types,  too.    I  will  ask  the  question 

directly. 

Q.  (By  Mr.  Wrixon)  :  In  the  Homewood  Tract, 
in  your  examination  of  the  leases  with  reference  to 
the  homes  in  that  tract,  did  you  find  both  types  of 
leases  ? 

Mr.  Blackstone:  Just  a  minute.  I  think  that  is 
going  to  be  contrary  to  the  stipulation  unless  you 
fix  it  as  to  time.  As  I  understand  the  stipulation, 
the  houses  originally  were  all  leased  with  option. 

Mr.  Wrixon:     That  is  right. 

Mr.  Blackstone:  And  it  appears  also  from  the 
stipulation  that  after  some  of  the  leases  with  option 
expired  you  entered  into  another  type  of  lease.  I 
don't  know  what  more  this  witness  can  say  than 
what  we  haA'e  stipulated. 

The  Court:     I  think  that  covers  it. 

Mr.  Wrixon:     Very  well.  No  further  questions. 

Cross-Examination 
By  Mr.  Blackstone : 

Q.  Mr.  Moore,  turning  first  to  Exhibit  6,  which 
was  prepared  by  you  for  the  Southwood  Tract,  as 
I  recall  you  testified  that  that  information  was  pre- 
pared from  information  appearing  in  certain  fold- 
ers; is  that  correct?  A.     Yes. 

Q.  And  that  was  introduced  into  evidence  as 
Exhibit  8,  a  [27]  folder  which  is  a  sample  folder 
for  that  tract.   Was  that  your  testimony? 

A.     Yes,  if  that  is  the  folder. 
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Q.  Would  you  look  at  that  folder  and  tell  the 
Court  whether  that  shows  if  the  sale  was  made  to 
a  tenant  or  to  a  non-tenant? 

A.  It  is  taking-  some  time,  I  know  the  last  tenant 
was  a  fellow  by  the  name  of  Pearson.  I  am  trying 
to  determine  the  purchaser  here. 

No,  the  sale  was  made  to  a  non-tenant. 

Q.  Does  that  folder  show  whether  a  commission 
was  obtained  upon  the  sale  of  this  house  to  a  non- 
tenant? A.     Yes,  it  does. 

Q.     How  much  was  the  commission  ? 

A.     $342.50. 

Q.  Do  you  recall  from  looking  at  tlie  other  fold- 
ers relating  to  Southwood  Tract  if  a  conmnssion 
was  collected  upon  the  sale  of  a  house  to  a  non- 
tenant ? 

A.  I  couldn't  recall  that  it  was  in  every  instance. 
I  do  recall  that  there  were  some  sold  where  a  com- 
mission was  giA'en,  but  I  could  not  be  specific. 

Q.  Does  the  folder  indicate  who  the  broker  was 
Avho  handled  the  transaction? 

A.     Yes.   It  indicates  a  Mr.  F.  F.  Brackett. 

Q.  Does  it  say  what  company  he  is  with  or  where 
he  is  [28]  located? 

A-     No,  it  doesn't  seem  to. 

Q.  In  regard  to  the  folders  that  you  looked  at 
where  a  sale  was  made  to  a  tenant,  was  there  any 
commission  exacted,  if  you  recall  from  the  folder? 

A.  No.  What  I  would  be  saying  would  be  specu- 
lation. 

Q.     AVell,  if  you  don't  remember,  Mr.  Moore,  that 
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is    a    satisfactory   answer.     I    just   want    to    know 
whether  you  remember  in  the  folders  on  sales  made 
to  tenants  whether  a  commission  was  charged  on 
the  sale  I 

A.  No,  I  don't  remember.  However,  it  doesn't 
seem  likely. 

Q.  I  am  just  interested  in  your  memory  as  to 
what  you  saw  in  the  folder. 

Turning  to  Exhibit  9,  which  I  believe  was  a 
sample  folder  from  which  you  compiled  the  statis- 
tics shown  on  Exhibit  7  for  the  Shoreview  Tract, 
does  that  show  whether  the  sale  was  made  to  a 
tenant  or  a  non-tenant? 

A.     That  sale  was  made  to  a  tenant. 

Q.  To  a  tenant?  In  regard  to  these  statistics 
shown  on  Exhibit  7  for  the  Shoreview  Tract,  you 
have  indicated  that  seven  houses  were  sold  in  the 
last  three  months  of  1943.  Would  the  folders  on 
those  houses  indicate  whether  the  houses  had  been 
rented  prior  to  sale  or  not? 

A.     No,  they  did  not  indicate  that. 

Q.  Were  any  leases  included  in  those  folders  for 
the  sales  [29]  of  the  first  seven  houses? 

A.     No. 

Q.  There  were  no  lease  forms  at  all,  is  that  cor- 
rect ?  A.     Correct. 

Q.  You  do  not  know  of  your  own  knowledge, 
however,  apart  from  the  folders,  if  they  were  sold 
to  tenants  or  non- tenants?  A.     That's  right. 

Q.  Referring  now  to  Exhibit  10,  which  is  one 
of  the  folders  from  which  you  compiled  statistics 
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foi-  the  Homewood  Tract,  Exhibit  5,  does  that  ex- 
hibit show  whether  the  sale  there  involved  was  made 
to  a  tenant  or  a  non-tenant? 

A.     It  shows  a  sale  to  a  non-tenant. 

Q.  Does  it  indicate  whether  the  honse  was  vacant 
prior  to  the  sale? 

A.  No,  it  is  practically  impossible  to  tell  that 
from  the  file  folder. 

Q.  Turning-  to  Exhibit  5,  which  is  the  Home- 
wood  Tract,  do  you  have  a  copy  of  that? 

A.     No,  I  don't. 

Q.  Column  1,  you  testified,  were  sales  to  tenants 
holding'  purchase  options.  I  am  not  clear  in  my 
mind,  Mr.  Moore,  in  regard  to  the  other  sales  shown 
in  Columns  2,  3  and  4.  Were  those  sales  made  to 
tenants  or  to  non-tenants? 

A.  They  could  have  been  either.  They  could  have 
been  a  sale  to  a  tenant  without  an  option  or  to  a 
non-tenant.  [30] 

Q.  But  the  exhibit  as  it  is  prepared  does  not 
indicate  one  way  or  the  other  whether  the  sale  was 
made  to  a  tenant  or  to  a  non-tenant,  is  that  correct  ? 

A.     That  is  correct. 

Q.  In  Column  3,  it  isn't  clear  to  me,  what  the 
necessity  for  such  a  column  is  here  in  this  break- 
down. You  have,  ''Sales  made  more  than  30  months 
after  last  purchase  option  agreement  executed,  and 
not  included  in  Columns  1  or  2." 

A.  Yes.  Well,  Column  2  made  the  point  that  the 
sales  were  made — the  sales  were  made  after  the 
purchase  option  had  terminated,  then  the  new  ten- 
ant had  come  in  under  a  non-option  lease. 
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Colim^m  3  makes  the  point  that  these  sales  were 
made  more  than  30  months  after  the  option  agree- 
ment had  been  signed,  but  indicates  that  the  option 
had  terminated  or  expired  due  to  the  running  of 
time,  and  then  the  sale  had  been  made — to  whom,  I 
really  don't  know. 

Q.  In  other  words,  the  Column  3  you  put,  it 
might  have  been  made  to  a  tenant  holding  a  simple 
lease  without  an  option,  might  have  been  made  to 
a  person  who  wasn't  a  tenant  at  all,  might  have 
been  made  to  a  person  who  held  the  original  lease 
with  o])tion,  but  who  was  holding  over  after  the 
option  expired,  and  the  folders  do  not  indicate 
w^hich  ? 

A.  Yes,  after  the  option  expired,  we  don't  know 
whether  the  option  holder  stayed  there  or  not.  [31] 

Q.  That  could  ])e  determined,  couldn't  it,  from 
looking  at  the  name  of  the  purchaser  from  the  file 
and  comparing  with  the  name  of  the  prior  lessee  ? 

A.  Yes.  However,  these  seven  sales  in  Column  3 
were  not  made  to  the  option  holders. 

Q.  I  understand.  The  option  was  expired.  But 
it  could  be  determined  whether  or  not  a  sale  was 
made  to  a  person  who  had  previously  been  a  tenant? 

A.  Yes.  However,  if  that  were  the  case,  it  would 
be  in  Column  1. 

Q.  I  thought  Column  1  was  all  those  holding  an 
option  which  had  not  expired? 

A.  Well,  that  is  true.  And  it  was  sales  to  tenants 
who  held  an  option  to  purchase.  [32] 
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CHARLES  P.  MABEY 

was  called  as  a  witness  on  behalf  of  the  Plaintiff, 
and  ])eins:  first  duly  sw^orn  to  tell  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  testified  as 
follows : 

The  Court:     Your  name,  please? 

The  Witness :     Charles  P.  Mabey. 

The  Court:    Where  do  you  live? 

The  Witness:     San  Carlos,  California. 

The  Court :    Your  business  or  occupation  ? 

The  Witness:    Public  accountant. 

The  Court:     How  long  have  you  been  so  engaged? 

The  Witness:     Eighteen  years. 

The  Court:     Take  the  witness. 

Direct  Examination 
By  Mr.  Wrixon: 

Q.     By  whom  are  you  employed,  Mr.  ^labey? 

A.  Lester,  Herrick  &  Herrick,  Certified  Public 
Accountants. 

Q.  Have  you  been  employed  on  the  staff  of 
Lester,  Herrick  &  Herrick  continuously  since  you 
joined  them?  A.    Yes,  sir.   1936. 

Q.  What  has  been  the  nature  of  your  work,  Mr. 
Mabey  ? 

A.  Well,  I  started  with  them  as  a  Junior  Ac- 
countant and  I  have  been  emplo3^ed  continuously.  I 
now  am  engaged  in  auditing,  preparation  of  tax 
returns,  consultation,  and  so  forth.  [37] 

Q.  Have  you  had  anything  to  do  with  the  ac- 
counts of  Pacific  Homes,  Inc.?  A.    Yes,  sir. 
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Q.  AVhat  was  the  nature  of  the  first  work  done 
l^y  you  for  Pacific  Homes,  Inc.  ? 

A.  Pacific  Homes,  Inc.,  contacted  us  in  1942,  and 
when  I  was  assigned  to  the  case  it  was  with  the 
purpose  of  reviewing  their  accounts  to  see  if  they 
were  adequate. 

Q.  Did  you  make  any  suggestion  as  to  the  rec- 
ords to  be  kept  by  them? 

A.  Well,  at  that  time  the  construction  of  the 
subdivision  knoAvn  as  Homewood  had  ])een  com- 
pleted, and  I  found  that  the  accounting'  in  that 
connection  was  all  right,  but  that  there  were  certain 
matters  of  importance  that  needed  attention. 

Since  the  houses  had  been  completed  and  rented — 
tliat  is,  ])artially,  or  not  eomj^letely  rented — I  do  not 
recall,  l)ut  the  matter  of  year's  depreciation  was 
important,  which  I  did.  There  was  the  matter  of 
rentals  coming  in  and  some  kind  of  control  was 
required  there. 

Then,  payments  were  being  made  to  the  bank  on 
FHA.  Some  tyipe  of  control  was  needed  there,  and 
particularly  as  it  relates  to  the  reserve  fund  portion 
of  the  FHA  payment.  I  guess  that  was  the  urgent 
items  at  that  time. 

Q.  Did  you  suggest  the  installation  of  any  par- 
ticular records  by  Pacific  Homes?  [38] 

A.  The  extent  of  their  accounting  actually  I  do 
not  recall,  particularly  as  to  what  they  had  already 
done  l)eyond  that  of  the  constmction ;  but  we  did 
give    attention    to    the    thing   that    was    important. 
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which  was  operation  accounts  of  the  subdivision, 
and  I  provided  them  with  a  rent  record  which  com- 
bined also  the  features  of  payments  made  on  FHA 
to  the  bank,  showing  how  much  w^ould  be  interest, 
how  much  would  be  principal,  how  much  of  it  went 
into  the  reserve  fund  for  insurance  and  taxes. 

Other  records  that  I  gave  was  a  list  form  that 
would  show  the  individual  cost  of  the  homes  and 
depreciation  to  be  accounted. 

Q.  Did  the  company  keep  the  records  which  you 
have  suggested  by  tracts?  A.     Yes,  sir. 

Q.  Did  you  have  any  idea  how  the  preparation — 
I'ather,  did  you  have  anything  to  do  with  the  prepa- 
ration of  the  Federal  income  and  excess  profits  tax 
returns  of  the  Pacific  Homes,  Inc.  *? 

A.     Yes,  sir;  I  prepared  them. 

Q.  Did  you  prepare  all  of  such  returns  that  w^ere 
filed  by  the  plaintiff  ?  A.    Yes,  sir. 

Q.  In  connection  with  the  preparation  of  such 
returns,  did  you  examine  the  accounts  to  determine 
what  data  should  go  [39]  into  the  returns'? 

A.     I  didn't  hear  the  last  part. 

Mr.  Wrixon:  Would  you  repeat  it,  Mr.  Re- 
porter ? 

(Question  read  by  the  Reporter.) 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Wrixon) :  Now,  were  the  expenses 
concerned  with  the  facts  kept  separate  as  well  as 
the  income  from  the  rents  on  each  of  the  tracts? 

A.     Yes,  sir.  That  is,  as  to  the  direct  expenses. 

Q.     I  will   refer  you,  Mr.  Mabey,  to  Exhibit  2 
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attached  to  the  stipulation,  the  exhi])it  being  desig- 
nated as  "Rents  Received  From  the  Organization  to 
the  Liquidation  of  the  Company,"  and  I  will  ask 
you,  did  you  prepare  Exhibit  2?  A.     Yes,  sir. 

Q.  And  will  you  state  to  the  Court — will  you  ex- 
plain to  the  Court,  rather,  the  figures  on  Exhibit  2^? 

A.  The  exhibit  is  broken  down  as  between  the 
tracts  of  Pacific  Homes,  Inc.,  and  it  shows  gross 
rentals  by  taxable^  years  and  the  expenses  and  the 
net  rental  for  each  of  those  tracts  of  Homewood, 
Southwood,  Shoreview,  Westwood,  Bayshore  Park, 
Morey  Tract,  and  then  totaled. 

Q.  Now,  the  figures  at  the  bottom  of  the  state- 
ment, the  net  rental  income  in  the  amount  of 
$89,799.08,  will  you  state  whether  that  net  rental 
income  includes  an^-^  pro  rata  of  the  administrative 
expenses?  [40] 

A.  No,  it  does  not.  Each  subdivision  had  its 
tract  office,  and  so  the  expenses  that  went  into  this 
schedule  and  also  on  the  books  of  the  corporation 
would  be  the  expenses  that  arose  in  connection  with 
the  operation  of  that  tract  office  as  opposed  to  ad- 
ministrative expenses  that  would  arise  in  the  general 
office  of  the  company. 

Q.  Well,  novr,  what  is  the  general  nature  of  the 
expenses  which  are  included  within  that  caption, 
* '  Administrative  Expenses ' '  ? 

A.  Well,  for  certain  years,  not  all  of  them,  de- 
pending on  the  business  that  the  company  was  doing, 
there  was  an  allocation  of  officers'  salary,  there  were 
items  like  general  office  rent,  depreciation  on  the 
office  equipment,  donations,  any  business  promotion. 
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and  the  general  office  stationery,  printing  and  office 

expense. 

Q.  Well,  will  yon  jnst  explain  to  the  Court  why 
they  were  grouped  under  the  heading  "Adminis- 
trative Expenses"  instead  of  beiu-g  allocated  to  the 
different  tracts? 

A.  Well,  we — it  would  have  been  rather  difficult 
for  that  type  of  expense,  for  example  your  dona- 
tions, office  expense,  to  make  a  proper  allocation 
])etween  the  tracts  and  also  as  between  wliat  would 
be  rental,  operation,  and  what  would]] 't. 

Aside  from  the  operatioi]  of  the  tract  itself,  so 
fa]-  as  accounting  goes,  and  the  general  office  help, 
salaries,  [41]  and  so  forth,  there  was  the  matter 
of  owing  the  FHA  payments,  and  there  vvas  new 
business  promotion,  which  had  nothing  to  do  with 
rental  operation. 

Q.  What  is  the  effect,  from  an  accounting  stand- 
point, of  failing  to  allocate  any  portion  of  the 
$152,884.88  in  administrative  expenses  to  the  vari- 
ous tract  income? 

A.  AA^ell,  the  net  effect  would  be  that  you  would 
thi'ow  more  expense  against  the  tract  operation,  and 
consecjuently  reduce  the  net  rental  income  by  what- 
evei-  amount  had  been  allocated. 

Q.  Do  you  mean  that  if  you  would  allocate  some 
portion  of  the  $152,884.88  to  various  tracts  it  would 
reduce  the  net  income  shoAvn  for  each  tract  on  Ex- 
hibit 2  ?  A.     Yes. 

Q.  Now,  will  you  refer,  please,  to  the  fourth 
tract  that  shown  on  Exhibit  2,  the  Westwood  Tract? 
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Will  you  state  whether  the  houses  in  the  Westwood 

Tract  were  originally  owned  by  the  plaintiff? 

A.  Originally,  no,  they  were  not  owned  by  the 
plaintiff. 

Q.  What  company,  if  you  know,  did  own  the 
houses  in  the  Westwood  Tracts 

Mr.  Blackstone:  We  stipulated  it  was  purchased 
by  Western  Homes,  Mr.  Wrixon.  I  don't  under- 
stand why  we  need  go  into  this  again. 

Mr.  AVrixon  :  Very  well.  I  thought  it  was  appro- 
priate [42]  to  mention  to  the  Court  that  there  were 
some  of  these  tracts,  your  Honor,  which  did  not 
originate  with  the  plaintiff  in  this  case,  but  were 
some  houses  taken  over  by  the  plaintiff  in  order  to 
liquidate  the  capital  account  of  the  other  corpora- 
tion which  is  also  involved.  Western  Homes,  Inc. 

The  Court :     It  is  covered  in  the  stipulation  ? 

Mr.  Wrixon :  I  think  it  is.  Perhaps  not  in  quite 
as  much  detail  as  I  was  going  to  ask,  but  I  think 
substantially. 

Q.  (By  Mr.  Wrixon)  :  Referring  to  the  sixth 
tract  listed  on  the  statement,  Mr.  Mabey,  the  Morey 
Tract,  how  many  homes  were  involved  in  this  tract? 

A.     Forty.  J 

Q.  And  will  you  explain  why  the  rentals  and 
expenses  for  this  tract  appear  in  only  one  column, 
that  is,  in  the  Fiscal  Year  ended  May  31st,  1946? 

A.  Well,  the  ownership  fell  within  all  that  one 
yea]*,  the  houses  being  completed  and  rented  and 
sold  during  that  one  fiscal  year. 

Q.     Well,  how  were  the  proceeds  from  the  sales 
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of  tlie  houses  in  the  Morey  Tract  treated  on  the 

pkiintiff's  income  tax  return? 

A.  As  a  short-term  capital  g'ain — capital  loss, 
excuse  me,  the  Morey  is. 

Q.     Morey? 

A.     That  would  be  on  the  short-term  gain.  [43] 

I  think  I'd  better  correct  myself,  your  Honor.  It 
is  pretty  difficult  to  keep  these  straight.  The  Morey 
Tract  was  a  loss  operation  and  would  have  ])eon  a 
short-term 

Mr.  Blackstone:  Just  a  minute.  I  move  that  be 
stricken.  That  is  his  conclusion.  I  don't  object  to 
his  stating  what  was  put  on  the  return,  but  I  cer- 
tainly object  to  what  the  witness'  conclusion,  and 
if  it  is  important,  it  is  for  your  Honor  to  decide. 

The  Court:  Is  that  a  legal  conclusion,  if  you 
know? 

The  Witness:  On  the  return  that  was  put  that 
way,  your  Honor. 

The  Court:  The  objection  will  have  to  be  sus- 
tained. You  may  develop  it. 

Q.  (By  Mr.  Wrixon) :  In  what  manner  was  the 
results  of  the  sale  of  the  Morey  houses  shown  on 
the  income  tax  return  of  the  plaintiff,  if  you  recall  ? 

A.     What  was  the  result? 

Mr.  Wrixon:  Would  you  read  the  question,  Mr. 
Reporter? 

(Question  read  by  the  Reporter.) 

The  Witness:  I  am  sorry,  I  don't  understand 
the  question. 
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Mr.  Blackstone:  I  will  stipulate  that  it  is  shown 
on  the  return,  in  the  way  we  agreed  it  was  reported, 
as  a  short-term  capital  loss  on  the  tax  return.  Sales 
from  the  Morey  Tract.  There  isn't  any  dispute 
about  how  they  reported  [44]  it. 

The  Court:  It  is  twelve  o'clock.  We  will  take  a 
recess  until  two  o'clock. 

(Thereupon  this  cause  was  recessed  until  the 
hour  of  two  o'clock  p.m.,  this  date.)  [44- A] 

Monday,  December  13,  1954—2:00  P.M. 

(Whereupon,  foUovring  the  noon  adjourn- 
ment, the  witness  Charles  P.  Mabey  resumed 
the  stand  and  testified  further  on  direct  exam- 
ination by  Mr.  Yv^rixon  as  follows.) 

Mr.  Wrixon:  If  your  Honor  please,  there  is  a 
matter  mentioned  in  the  stipulation  in  Paragraph 
14  concerning  the  lengih  of  time  the  houses  sold  in 
the  years  1945,  1946  and  1947  were  held  by  the 
plaintiff.  This  question  might  be  a  little  duplica- 
tion, but  I  would  like  to  ask  it  to  clear  up  a  point 
that  isn't  entirely  clear  in  the  stipulation. 

The  Court:    Very  well,  proceed. 

Q.  (By  Mr.  Wrixon) :  Mr.  Mabey,  referring  to 
the  sales  of  houses  made  by  the  plaintiff  out  of  the 
Homewood,  Shoreview  and  Southwood  Tracts,  dur- 
ing the  years,  fiscal  years.  May  31st,  1945 ;  May  31st, 
1946,  and  May  31st,  1947,  can  you  state  whether  all 
those  sales  of  houses  are  represented  by  sales  of 
houses  owned  for  more  or  less  than  six  months? 
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A.     They  were  held  more  than  six  months. 

Q.  Can  3^ou  state  how  they  were  reported  on  the 
income  tax  returns  of  the  plaintiff  ? 

A.     As  sales  of  long-term  capital  assets. 

Mr.  Wrixon:  Now,  if  your  Honor  please,  may 
I  state  for  the  record  that  Plaintife's  Exhibit  18, 
which  is  in  evidence,  [45]  includes  in  addition  to 
Form  1120,  United  States  Corporation  Income  and 
Declared  Value  Excess  Profits  Tax  Return,  also 
attached  as  part  of  the  exhibit  Form  1121,  Corpora- 
tion Excess  Profits  Tax  Return  for  the  same  fiscal 
period;  that  is,  the  period  ending  May  31st,  1945. 

Q.  (By  Mr.  Wrixon) :  Air.  Mabey,  I  will  show 
you  Plaintiff's  Exhil^its  18,  19  and  20,  being  the 
Federal  income  tax  returns  for  the  three  years  here 
iuA'olved;  and  I  will  ask  you  to  look  at  them  and 
state  to  the  Court  the  place  on  those  returns  in 
which  the  rents  and  the  rental  expenses  were  re- 
ported. 

A.  They  are  on  lines  4  and  5,  "Gross  Receipts 
(where  inventories  are  not  an  income-determining 
factor),"  and  "Less  cost  of  operations." 

Q.  And  were  the  items  of  rental  income  and 
rental  expense  reported  on  the  same  lines  of  the 
income  tax  returns  for  each  of  the  years  ended  May 
31,  1945;  May  31,  1946,  and  May  31,  1947? 

A.     Yes,  they  were. 

Q.  Now,  will  you  state  to  the  Court  whether  the 
income  tax  returns.  Forms  1120,  for  (\ach  of  tlie 
years  here  involved  contains  a  line  10  upon  wiiicli 
you  report  a  certain  item  ? 
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A.     Line  10  is  indicated  as  ''Rents." 

Q.  Is  that  true  on  the  income  tax  return  forms 
for  each  of  the  years  May  31,  1945;  May  31,  1946, 
and  May  31,  1947?  [46]  A.     Yes,  sir. 

Q.  Were  any  of  the  amounts  of  rental  income 
or  rental  expense  applicable  to  the  plaintiff  for  one 
or  more  of  the  fiscal  years  Ikm'c  involved  reported 
on  line  10?  A.     No,  sir. 

Q.  Well,  will  you  state  to  the  Court  why  items 
of  rental  income  and  expense  were  reported  as 
you  have  testified,  rather  than  re])ortini2:  them  on 
line  10  I 

A.  Well,  you  look  at  the  tax  return,  you  know 
that  you  have  rentals  that  must  be  reported,  and 
just  lioing  down  the  tax  return  as  to  matters  of 
income,  we  have  on  line  1,  "Gross  Sales  (where 
inventories  are  an  income-determining  factor)," 
and  it  wouldn't  seem  as  though  the  rentals  would 
])roperly  go  in  that  space. 

Then  you  look  at  line  4,  ''Gross  Receipts  (where 
inventories  are  not  an  income-determining  factor)." 
We  had  the  rentals,  we  had  the  offsetting  expenses 
incident  thereto,  and  since  it  would  appear  that  that 
was  the  type  of  business  that  the  company  was  in, 
the  lines  4  and  5  would  be  the  logical  place  to  put 
them  as  oi:)posed  to,  let's  say,  line  10,  where  I  would 
look  at  it  as  being  where  an  item  of  rent  should  go 
other  than  the  type  with  which  we  are  concerned. 

Q.  Well,  I  call  your  attention,  Mr.  Mabey,  to 
Plaintiff"s  Exhibits  18,  19  and  20;  and  particularly 
to  a  number,   "182,"   appearing   opposite   a   title: 


TJyiited  States  of  America  93 

(Testimony  of  Charles  P.  Ma])ey.) 
''Business  Groiijj  Serial  Number  [47]   (From  In- 
struction N)."    Will  you  explain  to  the  Court  the 
significance  of  No.  182? 

A.  Well,  it  is  a  number  furnished  by  the — that 
is,  the  Code  indicates  by  numbers  certain  types  of 
businesses,  and  the  person  preparing  the  return  is 
asked  to  indicate  by  that  luimber  the  business  that 
the  taxpayer  is  in. 

Q.     And  can  you — excuse  me,  your  Honor. 

The  Court:     What  business  is  he  in? 

The  Witness:  As  to  the  matter  of  the  tax  re- 
turn, your  Honor,  why,  the  number  182  would  indi- 
cate they  were  operators  and  owners  of  improved 
real  estate.  That  would  be  a  number  that  you  could 
select  from  in  the  instructions  with  the  tax  return 
itself. 

The  Court:     Under  Avhat  section? 

The  Witness :     You  mean  the  Code  number  ? 

The  Court:     Code  number. 

The  Witness:  I  don't  know  that,  your  Honor. 
It  is  just  an  instruction  sheet  that  comes  with  the 
tax  return. 

The  Court:     Proceed. 

Q.  (By  Mr.  Wrixon)  :  Mr.  Mabey,  I  will  show 
you  a  form  entitled  "Instructions  for  Form  1120, 
United  States  Corporation  Income  Tax  Return, 
1946,"  and  I  will  ask  you  to  examine  the  document 
which  I  hand  you  and  state  to  the  Court  whether 
you  have  ever  seen  such  a  document  before. 

A.  Yes,  sir.  They  come  each  year  with  the  blank 
form  of  [48]  return  sent  out  by  the  Bureau. 
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Q.  And  does  the  form  which  I  have  just  handed 
you  indicate  the  numbers  that  are  used  to  designate 
tlic  business  in  which  the  company  is  engaged? 

A.     Yes,  sir. 

Q.  Is  that  the  instruction  sheet  from  which  you 
selected  the  number  182  which  you  placed  on  the 
return?  A.     Yes,  sir. 

Q.  And  is  there  a  corresponding  sheet  for  each 
year  which  you  examined  in  preparing  the  income 
tax  returns  of  the  plaintiff? 

A.     Yes,  there  would  have  been. 

Q.  And  w^ere  the  instruction  sheets  for  corre- 
sponding y(^ars  the  same  as  the  one  which  you  have 
in  your  hand?  A.     Yes,  sir. 

Q.  And  in  each  case  the  number  182  indicated 
the  same  description  of  the  type  of  business  as  has 
been  testified  to  by  you,  is  that  correct? 

A.     It  appears  on  each  of  these  returns. 

Mr.  Wrixon:  I  offer  in  evidence,  if  your  Honor 
please,  "Instructions  for  Form  1120,  United  States 
Corporation  Income  Tax  Return"  for  the  year  1946. 

The  Court:     Let  it  be  admitted  next  in  order. 

(Whereupon  document  referred  to  above  was 
received  in  evidence  and  marked  Plaintiff's  [49] 
Exhibit  No.  22.) 
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PLAINTIFF'S  EXHIBIT  No.  22 

Pao^e  1 
194G 
Instructions  for  Form  1120 

UT}ited  States  Corporation  Income  Tax  Return 

(References  are  to  the  Internal  Revenue  Code, 
unless  otherwise  noted) 

General  Instructions 

A.  Corporations  which  must  make  a  return  on 
Form  1120. — Every  domestic  and  every  resident  for- 
eign corporation  not  specifically  exempted  by  sec- 
tion 101,  whether  or  not  having  any  net  income, 
must  file  a  return.  The  term  ''corporation"  is  de- 
fined by  the  Code  to  include  associations,  joint-stock 
companies,  and  insurance  companies. 

Receivers,  trustees  in  dissolution,  trustees  in  bank- 
ruptcy, and  assignees,  operating  the  property  or 
business  of  corporations,  must  make  returns  of 
income  for  such  corporations.  If  a  receiver  has  full 
custody  of  and  control  over  the  business  or  property 
of  a  corporation,  he  shall  be  deemed  to  be  operating 
such  business  or  property,  whether  he  is  engaged 
in  carrying  on  the  business  for  which  the  corpora- 
tion was  organized  or  only  in  marshaling,  selling, 
and  disposing  of  its  assets  for  purposes  of  liquida- 
tion. 

B.  Period  to  be  covered  by  return. — Returns 
shall  be  filed  for  the  calendar  year  1946  or  fiscal 
year  beginning  in  1946  and  ending  in  1947.   A  fiscal 
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year  is  an  accounting  period  of  12  months  ending 
on  the  last  day  of  a  calendar  month  other  than  De- 
cember. 

*  *     * 

182.  Owner-operators  of  improA^ed  property  and 
lessors  of  buildings. 

183.  Owners  for  improvement. 

184.  Trading  for  own  account. 

185.  Agents,  brokers,  managers,  etc. 

186.  Title  abstract  companies. 

187.  Lessee  operators  of  improved  property. 

*  *     » 

Filed  December  13,  1954. 


Q.  (By  Mr.  Wrixon)  :  Now,  are  you  able  to  tell 
from  the  plaintiff's  records  on  which  tracts  houses 
were  constructed  by  the  plaintiff  as  compared  with 
tracts  on  which  houses  were  built  by  others  and  sold 
to  the  plaintiff?  A.     Yes,  sir. 

Q.  Will  you  state  to  the  Court  what  the  records 
indicate  in  that  respect  so  far  as  the  Homewood 
Tract  is  concerned? 

A.  The  Homewood  Tract  was  improved  by  Pa- 
cific Homes. 

Mr.  Blackstone :  May  it  please  the  Court,  all  this 
matter  is  stipulated  to.  What  is  the  point  of  the 
question  ? 

Mr.  Wrixon:  Merely  to  establish.  Counsel,  that 
the  plaintiff  itself  constructed  the  homes  in  Home- 
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wood,  and  that  is  consistent  with  tlie  ai)plication 
for — application  to  obtain  the  priorities;  and  it  also 
explains  the  exhibit  in  the  priority  list  which  states 
that  the  houses  were  l^uilt  for  sale.  It  is  merely  to 
establish  some  of  the  houses  were  built  and  some 
were  not  built  directly  by  the  company. 

Mr.  Blackstone:  Which  ones  are  they,  Mr. 
Wrixon  ? 

Mr.  Wrixon:  The  witness  will  testify,  I  think, 
that  the  houses  in  Shoreview  and  Southwood  were 
not  constructed  by  the  plaintiff,  but  were  ac({uirod 
l)y  the  plaintiff  from  another  1)uilder  u])()ii  com- 
pletion. 

Mr.  Blackstone:  All  right,  can't  we  stipulate  fo 
that  I  You  never  requested  us  to  stipulate  to  that. 
I  suppose  it  is  a  [50]  fact.  Go  ahead.  I  am  sorry 
to  interrupt. 

Q.  (By  Mr.  Wrixon):  Will  you  state  to  the 
Court  what  the  records  of  the  plaintiff  show  so  far 
as  the  acquisition  by  the  plaintiff  of  houses  in  the 
Shoreview  Tract  and  Southwood  Tract  are  con- 
cerned ? 

A.  Well,  they  did  not  do  the  improvement  and 
construction  themselves  on  Shoreview  and  South- 
wood. 

Q.  Did  the  plaintiff  purchase  the  houses  from 
someone  else  who  built  them?  A.     Yes,  sir. 

Q.  Will  you  state  to  the  Court  whether  the  rec- 
ords were  maintained  in  such  form  as  to  indicate 
separately  the  rentals  and  expenses  connected  with 
the  rental  collections  as  compared  with  the  sales 
of  houses'? 
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A.     They  were  all  kept  separately. 

Q.  And  what  records  were  maintained  in  con- 
nection with  each  type  of  receipts? 

A.  Well,  of  course  there  was  the  general  ledger 
account  for  rentals  maintained  separately  as  to  the 
tracts.  Then  there  were  general  ledger  records  for 
the  sale  of  each  home,  also  by  tracts.  Then  there 
were  underlying  subsidiary  records  in  connection 
with  the  sale  of  houses  to  show  the  transaction  as 
it  related  to  each  individual  house. 

Mr.  Wrixon:     I  believe  that  is  all.  [51] 

Cross-Examination 
By  Mr.  Blackstone: 

Q.  Mr.  Mabey,  directing  your  attention  to  Ex- 
hibit 2,  which  in  entitled  ''Rents  Received,"  and 
breaks  down  the  rents  received  from  the  various 
tracts  for  the  various  fiscal  years  from  1943  through 
their  fiscal  year  1947,  as  I  understand  it,  you  were 
the  one  that  prepared  this  schedule,  is  that  correct? 

A.     Yes,  sir. 

Q.  At  the  bottom  of  the  schedule  appears  "Net 
Rental  Income."  Yet  it  appears,  also,  that  you  have 
not  deducted  from  the  net  rental  income  any  share 
of  the  administrative  expenses,  is  that  correct  ? 

A.     That's  correct. 

Q.  Well,  as  an  accountant,  do  you  think  that 
that  is  an  accurate  picture  of  net  rental  income  to 
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report  a  figure  which  does  not  include  the  overhead 

expense  ? 

A.  Well,  it  would — could  be  deducted  this  way: 
Where  you  have  these  tracts  involved,  and  where 
you  have  the  company  engaged  in  activities  other 
than  these  tracts,  or  likely  to  have,  it  would  seem  to 
me  it  would  give  the  management  more  information 
if  they  allocate  the  direct  expenses  of  each  tract, 
that  is,  the  salary,  let's  say,  of  a  tract  manager. 

Let  me  explain,  perhaj3s :  If  that  is  expressed  with 
relation  to  each  tract  for  tract  manager's  salary, 
there  is  the  interest  that  was  paid  on  the  FHA  loan, 
there  are  the  real  [52]  estate  taxes  on  the  loan,  de- 
preciation, the  general  office  expenses  of  the  tract, 
you  have  with  that  information  which  you  know  is 
definite,  you  have  a  more  accurate  figure  to  rely  on 
than  if  you  try  to  take  these  administrative  ex- 
penses that,  as  the  system  is  developed,  applied  to 
mattters  other  than  rentals.  The  allocation  might 
bring  into  close  relationship,  but  who  is  to  say  the 
allocation  would  be  correct  when  there  are  other 
activities  ? 

Q.  Let  me  ask  you  this  question:  I  am  not  an 
accountant,  Mr.  Mabey,  but  if  a  company  is  engaged 
solely  in  the  business  of  renting  houses  in  question, 
as  an  accountant,  in  figuring  its  net  rental  income, 
would  you  present  a  document  which  did  not  deduct 
from  that  its  administrative  expenses'? 

A.  I  can  agree  that  seeing  administrative  ex- 
penses would  be  interesting,  and  probably  try  to 
find  out  if  that  administrative  expense  could  l^e 
allocated  as  it  would  be  more 
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Q.  What  would  there  be  to  allocate  among  if  you 
have  a  company  engaged  only  in  the  business  of 
renting  property? 

A.     Well,  as  subsequent — in  the  first  year 

Q.  I  think  you  could  answer  that  question,  Mr. 
Mabey. 

A.  I  would  like  to  explain  with  respect  to  this 
statement  here,  if  I  may. 

Q.  T  am  trying  to  get  at  that,  but  I  think  you 
could  answer  a  question  that  was  put  to  you  directly. 
If  you  have  a  business  which  is  engaged  solely  in  the 
rental  business,  isn't  [53]  the  correct  way  to  find 
out  the  net  income  from  the  business  and  deduct  all 
expenses,  overhead  as  well  as  the  direct  expenses  ? 

A.     That  would  be  proper. 

Q.     That  would  be  correct  ?  A.     Yes. 

Q.  But  you  say  in  this  case  that  you  could  not 
deduct  part  of  the  expenses  that  should  be  attributed 
to  rental  income  because  there  were  other  operations 
the  business  was  carrying  on,  is  that  correct? 

A.  In  this  respect:  For  example,  the  accounting 
attention  that  would  be  required  to  service  FHA 
loans  and  so  forth,  do  you  feel  that  that  should  be 
charged  against  rental  operations  ?  That  is  one  thing 
that  would  make  allocation  difficult.  And  a  large 
part  of  whatever  would  be  involved  in  payment  of 
monthly  FHA  loans  on  all  these  houses,  just  as  an 
item  for  example. 

Q.  Isn't  the  reason,  Mr.  Mabey,  you  didn't  show 
allocations  between  administrative  expenses  to  rental 
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income  is  because  the  company  was  also  engaged  in 

the  business  of  selling  houses'? 

A.  Let's  take  this  schedule.  Well,  it  wouldn't 
show  on  this  rent  received  schedule,  but  one  of  these 
sub-sections.  Naturally  when  houses  appear  in  this 
schedule  as  having  been  sold,  some  of  that  overhead 
expense,  if  you  wish  to  throw  it  back,  some  would 
have  to  go  against  rental,  some  would  have  to  go 
against  [54]  that  other  jjroperty. 

Q.  The  other  operation  we  are  dealing  with  here 
is  a  selling  operation,  is  it  nof?  Look  at  Exhibit  3. 

A.  On  Exhibit  3,  you  readily  see  you  have  a 
rental  operation.  You  have  some  of  this  general  ex- 
pense that  must  apply  against  the  houses  sold,  also. 
Yns,  very  definitely. 

Q.  And  the  reason  why  you  did  not  allocate  the 
administrative  expense  is  because  this  company  was 
engaged  not  only  in  a  rental  operation,  but  in  a 
selling  operation,  is  that  not  a  plain  fact  { 

A.  In  that  regard,  that  very  definitely — See  that 
first  one,  now,  I  wouldn't  know  how  much  of  this 
administrative  expense  should  go  against  rental, 
how  much  should  go  against  sales,  or  how  much 
would  apply  to  something  else,  that  is  true. 

Q.  Directing  your  attention,  Mr  Mabey,  to  the 
tax  returns  that  have  been  introduced  in  evidence — 
I  believe  they  are  Exhibits  18,  19  and  20 — did  you 
prepare  the  entire  return,  including  the  caption? 
I  notice  here  under  "Kind  of  Business"  in  Exhibit 
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18  it  says,  "Development  of  Subdivision,  Renting; 

and  Selling  Homes  to  Defense  Workers." 

Is  that  your  language  on  the  return? 

A.  I  think  so.  I  think  my  signature  would  be  on 
the  tax  return,  and  anything  that  I  didn't  have  in 
my  own  handwriting  at  least  would  be  my  responsi- 
bility. 

Q.  Well,  at  the  time  you  prepared  this,  I  assume 
you  considered  [55]  that  was  an  accurate  descrip- 
tion of  what  business  the  corporation  was  engaged 
in,  is  that  correct? 

A.     I  think  so,  if  T  put  it  there. 

Q.  I  find  that  on  Exhibit  19,  the  tax  return  for 
the  year  ending  May  31st,  1946,  the  kind  of  busi- 
ness is  given  as,  "Development  of  Subdivision,  Rent- 
ing and  Selling  Homes." 

Here  again  I  find  your  signature  on  the  tax  re- 
turn, and  I  take  it  that  is  your  language  that  you 
used  in  describing  the  business  of  the  corporation? 

A.     I  w^ould  say  so. 

Q.  And  Exhibit  20,  which  is  the  tax  return  for 
the  year  ending  May  31st,  1947,  under  "Kind  of 
Business,"  I  find  there  appears  "Development  of 
Subdivision,  Renting  and  Selling  Homes."  That  is 
again  yours  ?  A.     That  sounds  like  me,  yes. 

Q.  Mr.  Mabey,  I  should  like  to  show  you  a  cer- 
tified photostatic  copy  of  an  income  tax  return  for 
this  corporation  for  the  period  ending  May  31st, 
1942.  Do  you  recognize  this  as  having  been  prepared 
by  you  for  this  corporation? 
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A.  Yes,  sir,  I  am  sure  it  is  mine.  It  lias  my 
signature  on  it. 

Mr.  Blackstone :  I  should  like  to  introduce  in  evi- 
dence as  Defendant's  Exhibit  A  this  document. 

The  Court :     For  what  purpose '? 

Mr.  Blackstone:  I  should  like  to  establish  that 
in  1942  [56]  the  corporation  represented  its  busi- 
ness as  that  of  construction  and  sale  of  defense 
homes,  which  I  think  bears  on  the  issue  of  what  kind 
of  business  this  corporation  was  in. 

The  Court:  It  will  be  admitted  and  marked  for 
the  limited  purpose  of  the  offer. 

(Whereupon  income  tax  return  for  period 
ending  May  31st,  1942,  was  received  in  evidence 
and  marked  Defendant's  Exhibit  No.  A.) 
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Q.  (By  Mr.  Blackstone) :  Mr.  Mabey,  I  show 
you — I  should  like  you  to  identify  a  certified  copy 
of  the  corporation's  return  for  the  year  ending  May 
31st,  1943,  for  Pacific  Homes,  Inc.,  and  ask  you  if 
you  prepared  that  return? 

A.     Yes,  sir,  I  can  identify  that  as  mine. 

Mr.  Blackstone :  Thank  you.  I  offer  this  in  evi- 
dence as  Defendant's  Exhibit  B  for  the  purpose  of 
showing  that  for  the  year  ending  May  31st,  1943,  the 
corporation  described  its  business  as  ''Construc- 
tion and  Sale  of  Defense  Homes." 

The  Court :     It  will  be  admitted  and  marked. 

(Whereupon  document  referred  to  above  was 
received  in  evidence  and  marked  Defendant's 
Exhibit  B.) 
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Q.  (By  Mr.  Blackstone)  :  Now,  Mr.  Mabey,  I 
ask  you  to  look  at  the  tax  return  for  the  year  end- 
ing May  31st,  1944,  for  Pacific  Homes,  and  ask  you 
if  you  prepared  that  return.  [57] 

A.     Yes,  sir. 

Mr.  Blackstone :  May  I  ask  that  this  be  admitted 
into  evidence  as  Defendant's  Exhibit  C. 

The  Court :     It  will  be  admitted  next  in  order. 

Mr.  Blackstone :  The  purpose  being  that  it  states 
on  the  face  of  the  return,  "Kind  of  Business:  De- 
velopment of  Subdivision,  Renting  and  Selling 
Homes  to  Defense  Workers." 

(Whereupon  document  referred  to  above  was 
received  in  evidence  and  marked  Defendant's 
Exhibit  C.) 


.«  V 
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Q.  (By  Mr.  Blackstone)  :  Retuming  now,  Mr. 
Mabey,  to  this  Exhibit  2,  the  analysis  of  rents  re- 
ceived, you  would  agree,  I  take  it,  that  the  net 
rental  income  figure  there  is  then  definitely  over- 
stated if  one  were  interested  in  finding  out  what  the 
actual,  true  net  rental  income  of  the  corporation  is 
after  deducting  whatever  share  of  administrative 
expenses  is  proper? 

A.     Yes,  I  think  that  is  accurately  stated. 

Q.  And  likewise  on  Exhibit  3,  you  would  say 
that  the  profit  on  the  sales  shown  there  is  likewise 
overstated  because  from  an  accounting  point  of 
A'iew,  certainly  some  of  the  amount  of  administrative 
expense  not  attributable  to  rental  received  should 
be  accounted  to  the  selling  of  the  property,  is  it 
not? 

A.  That  was  my  ])urpose  for  putting  the  note 
there  at  the  bottom.  [58] 

Q.  In  other  words,  you  yourself  did  not  feel 
you  had  enough  information  to  decide  in  what  way 
the  allocation  of  administrative  expense  should  be 
made,  is  that  correct?  A.     That  is  right. 

1.  Q.  But  you  did  recognize,  certainly,  some  of  it 
should  be  attributable  to  rental  operations  and  some 
of  it  should  be  attributable  to  selling  opei'ations,  is 
that  correct  ?  A.     Yes,  sir. 

Q.  Turning  to  Exhibit  4,  Mr.  Mabey,  which  is 
entitled  "Investment  in  Real  Property  and  Notes 
and  Mortgages  Payable,"  I  take  it  you  prepared 
that  exhibit  also?  A.     Yes,  sir. 

Q.  Is  it  possible  for  you  as  an  accountant  to  de- 
cide from  looking  at  these  exhibits  here,  Exhibit  4. 
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which  is  the  investment  in  the  real  property,  and  Ex- 
hibit 2,  which  is  the  profit  from  the  real  property — 
or  which  is  the  rental  analysis — to  decide  what  the 
return  on  the  investment  was  insofar  as  rental 
operations  were  concerned'?  By  that  I  would  mean 
what  accountants  I  suppose  would  call  the  yield  on 
investments. 

A.  It  seemed  to  be  quite  clear  that  the  per- 
centage Avould  be  fairly  low.  Did  you  want  me  to 
try  to  state  what  that  per  cent  would  be  % 

Q.  Yes,  and  if  you  could  explain.  I  would  take 
it  in  figuring  the  percentage  you  would  not,  for  ex- 
ample, starting  Avith  the  [59]  first  period  ending 
May  31,  1942,  Exhibit  4  shows  there  is  something 
a  little  over  $225,000  invested  in  improved  property  ; 
Exhibit  2  would  indicate  a  net  rental  income  of 
$14,000,  but  to  which  you  would  apply  some  foi-mula 
for  administrative  expense'? 

A.  They  are  different  years.  There  is  no  May 
31st,  1942,  on  the  first  schedule. 

Q.  I  see.  Then  the  first  one  you  could  make  an 
analysis  on  would  be  for  the  year  ending  May  31st, 
1943,  is  that  correct  %  A.     That  is  correct. 

Q.  And  would  you  explain  how  one  would  at- 
tempt to  figure  out  the  yield  on  the  investment,  look- 
ing solely  from  rental  income  point  of  view  for  that 
year? 

A.  Well,  as  I  get  the  question,  it  would  look  like 
2  per  cent  plus. 

The  Court:  I  can't  follow  that.  What  do  you 
mean  by  that? 
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The  Witness :  Well,  your  Honor,  the  investment 
is  $644,000,  and  the  net  rental  income  for  that  year 
was  $14,000,  so  the  fourteen  thousand  would  be  2  per 
cent  something,  wouldn't  itf 

Q.  (By  Mr.  Blackstone) :  And  that  is,  however, 
figuring  without  attributing  to  the  rental  income  any 
share  of  the  administrative  expense,  is  that  correct  ? 

A.     Yes.  [60] 

Q.  I  see  that  the  administrative  expc^nsc  total 
for  that  year  was  $16,000.  So  that  if  this  company 
had  been  doing  nothing  but  a  rental  business,  they 
V\\vald  have  lost  mone}^  for  that  year,  isn't  that  cor- 
rect? A.     Yes. 

Q.  And  there  would  then,  of  course,  be  no  re- 
turn whatsoever  on  the  investment  for  that  year? 

A.     That  is  right. 

Q.  For  the  year  ending  May  31st,  1944,  could 
you  give  an  estimate  of  what  the  yield  would  be 
without  taking  into  account  the  pro  rata  share  of 
administrative  expenses  ? 

A.  Well,  it  looks  like  it  would  probably  run 
about  two  and  one-half  per  cent. 

Q.  But  I  see  for  that  year  there  are  $15,000  or 
more  in  administrative  expenses,  so  that  if  all  of 
that  were  attributed  to  rental  income,  that  would  ap- 
proximately reduce  by  half  the  yield  you  stated,  is 
that  correct  ?  A.     Yes,  sir. 

Q.     It  would  be  a  little  over  one  per  cent,  then? 

A.     That's  right. 

Q,  For  the  year  ending  May  31st,  1945,  Exhibit 
4  indicates  $996,000  plus  as  the  investment,  and  Ex- 
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hibit  2  indicates  a  net  rental   income  of  $33,000. 

Roughly  speaking,  what  would  that  yield  be? 

A.  Well,  that  one  would  run  three  per  cent  or 
better.  [61] 

Q.  But  then,  directing  your  attention  to  the  ad- 
ministrative expenses  that  were  not  allocated  of 
$20,000,  if  that  were  attributable  to  rental  income, 
what  would  the  yield  on  the  investment  be,  approxi- 
mately? 

A.  Oh,  one  and  one-half  per  cent,  one  and  three- 
tenths,  somewhere  around  there. 

Q.  And  for  the  year  ending  May  31,  1946,  Ex- 
hibit 4  indicates  something  over  $263,000  invested, 
and  Exhibit  2  indicates  a  net  rental  income  of  $12,- 
936.  Now,  what  would  you  estimate  the  yield  would 
be  from  those  figures'? 

A.     Looks  like  it  would  run  six  per  cent. 

Q.  I  see  for  that  year,  1946,  their  administrative 
expenses  of  $58,000  which,  if  all  were  attributable 
to  rental  income,  would  wipe  out  any  income  what- 
soever for  that  year,  would  it  not? 

A.     Yes,  sir. 

Q.  Which  would  mean  there  would  be  absolutely 
no  yield  whatsoever  on  the  investment  of  $263,000 
for  that  year,  is  that  correct? 

A.     That  is  correct? 

Q.  Do  you  as  an  accoinitant  know  or  have  some 
opinion  as  to  what  the  yield  should  be  on  rental 
XJroperty,  wiiat  a  landlord  ordinarily  expects  to 
earn  on  money  invested  in  his  real  property? 

A.     I  haven't  gone  into  that  as  an  accountant, 
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particularly,  or  [62]  in  connection  with  my  work. 
Bnt  as  speaking-  of  a  return  on  an_v  investment,  I 
guess  the  risk  element  is  involved.  But  aside  from 
all  of  that,  five  or  six  per  cent,  anyway,  would  seem 
to  be  a  figure  that  anyone  should  look  for. 

Q.  Have  you  ever  heard  of  a  formula  used  by 
landlords  of  receiving  in  rent  ap|)roximately  one  per 
cent  per  month  of  the  amount  invested  in  real 
property  ? 

A.     Oh,  I  couldn't  really  answer  that. 

Q.  Mr.  Mabey,  I  am  interested  in  your  testimony 
in  regard  to  those  sales  from  this  Morey  Tract,  so- 
called,  which  occurred  in  the  fiscal  year  ending  May 
31st,  1946.  That  sale  of  those  houses  resulted  in  a 
loss  of  $9,561,  is  that  correct?  It  appears  here  on 
Exhibit  3.  A.     Yes,  sir. 

Q.  Could  you  explain  the  reason  for  your  re- 
porting that  on  the  income  tax  return  as  a  short- 
term  capital  loss? 

A.  The  fact  that  the  houses  were  held  for  a 
period  less  than  six  months. 

Q.  You  did  not  consider  that  these  houses  were 
houses  used  in  the  trade  or  business  of  the  Pacific 
Homes  Company? 

A.  Well,  I  think  in  effect  the  over-all  treatment 
or  determination  that  the  same  basis  was  used,  that 
is,  the  only  determination  bein^  whether  the  house 
was  held  over  six  months  or  less  than  six  months, 
both  as  to  the  Morey  Tract  and  the  other  sub- 
divisions. [62 -A] 

Q.     Well,  may  I  put  it  this  way:  May  I  ask  you 
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upon  what  information  you  were  relying  to  treat 
these  sales  after  a  period  of  six  months  as  sales 
of  capital  assets  or  assets  held  for  investment? 

A.     Wliat  basis  I  was  using"? 

Q.  Yes.  What  facts  did  you  have?  What  infor- 
mation did  you  have  which  caused  you  to  treat  the 
sales  in  this  way? 

A.  Well,  the  fact  that  they  were — the  houses 
were  subject  to  depreciation,  and  the  fact  that  they 
were  not — at  least  I  did  not  consider  them  as  being 
part  of  the  company's  inventory  on  the  basis — or,  in 
other  words,  if  they  had  been  inventoriable  items, 
that  would  mean  they  were  considered  primarily 
for  sale,  which  was  not  the  interpretation  that  I  used 
in  the  preparation  of  the  tax  returns. 

Q.  Well,  what  information  did  you  have  that 
these  houses  were  not  held  for  sale?  The  fact  is  they 
were  all  sold  within  a  six  months  period,  isn't  that 
correct  ?  A.     On  the  Morey  Tract  ? 

Q.     Yes,  on  the  Morey  Tract.  A.     Yes. 

Q.     We  are  talking  about  the  Morey  Tract. 

A.     Yes,  sir.  To  me  in  preparation  of  tax  returns, 
the  fact  that  they  were  held  less  than  six  months,  ''I 
the  whole   question  was  just  academic  in  that  it 
didn't  enter  into  the  capital  gain,  tax  capital  gain  I 
computation  for  the  other  houses.  [63]  j 

Q.     Well,  can  I  interpret  that  then  to  mean  that 
you  didn't  really  make  any  specific  inquiry  of  any-  j, 
one  in  the  corporation  as  to  the  exact  nature  of 
their  business  relating  to  the  houses,  that  you  felt 
it  didn't  really  make  any  difference  whether  it  was 
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reported  as  a  short-term  capital  loss  or  as  an  ordi- 
nary business  loss? 

A.  To  me  the — as  I  remember  the  Code  there,  the 
short-term  loss  acts  as  a  reduction  of  the  long-term 
gain  in  the  computation  and  didn't  affect  the  tax 
picture  at  all.  So,  so  far  as  I  was  concerned,  my 
questions  would  be  answered  in  connection  with  the 
preparation  of  the  return. 

Now,  as  to  what  the  intention  was  with  regard  to 
these  Morey  houses,  I  would  have  no  more  informa- 
tion than  what  the  management  perhaps  would  have 
told  me  at  the  time.  Whether  or  not  I  put  any  ques- 
tion to  them,  I  do  not  recall. 

But  in  answering  your  question  now,  I  don't 
think  that  it  would  have  made  any  difference  in  the 
pre])aration  of  the  tax  return  whether  they  said  it 
had  been  held  primarily  for  sale  or  for  rent.  The 
treatment  still  would  have  been  the  same. 

Q.  If  these  houses,  then — your  understanding  of 
the  tax  laws  would  be  that  if  these  houses  were 
used  in  the  trade  or  business  of  Pacific  Homes,  Inc., 
that  it  was  then  proper  to  treat  a  sale  of  them,  when 
it  results  in  a  loss,  as  a  short-term  capital  loss.  [64] 

A.     If  it  is  used  in  the  trade  or  business'? 

The  Couii: :     Is  that  the  question  ? 

Mr.  Blackstone:     Yes. 

The  Witness:  I  didn't  get  the  full  significance  in 
order  to  answer  the  question.  I  am  sorry. 

Q.  (By  Mr.  Blackstone) :  AVell,  was  your  un- 
derstanding of  the  tax  law  that  it  is  a  pro])er  tax 
treatment  to  report  as  a  short-term  capital  loss  a 
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sale  of  i^roperty  used  in  the  trade  or  business  which 

resulted  in  a  loss. 

A.  To  treat  it — give  it  the  capital  gains  and  loss 
treatment,  yes,  sir. 

*       -x-       * 

EOSS  H.  CHAMBERLAIN 

was  called  as  a  witness  on  behalf  of  the  plaintiif, 
and  being  first  duly  sworn  to  tell  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  testified  as 
follows: 

The  Court:     Sate  you  name,  please. 

The  Witness :     Ross  H.  Chamberlain. 

The  Court:     Where  do  you  reside? 

The  Witness:     Woodside.  [65] 

The  Court:     Your  business  or  occupation? 

The  Witness:     I  am  a  contractor. 

The  Court :     How  long  have  you  been  so  engaged  % 

The  Witness:     17  years. 

The  Court :     Take  the  witness. 

Mr.  Wrixon:  If  your  Honor  please,  it  is  in  the 
stipulation  that  the  witness  was  one  of  the  three  in- 
corporators of  the  plaintiif  corporation,  and  that  he 
was  a  director  of  the  plaintiff  corporation  from  the 
inception  until  the  dissolution  and  winding  up  of  the 
corporation;  that  he  was  secretary  and  treasurer 
from  January  30,  1942,  up  until  January  4,  1945; 
that  from  January  4,  1945,  until  the  dissolution  of 
the  corporation  the  witness  was  president  of  the 
plaintiff. 

It  is  also  in  evidence  that  he  was  one  of  the  two 
shareholders    during   the    entire    existence    of   the 
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corporation,  and  from  and  after  May,  1945,  the  wit- 
ness was  the  sole  shareholder  of  the  plaintiff. 

I  say  that  merely  to  indicate  that  I  will  dispense 
with  the  usual  questions  laying  foundation  for  what 
I  am  about  to  ask  him. 

Direct  Examination 
By  Mr.  Wrixon : 

Q.  Mr.  Chamberlain,  did  you  take  any  part  in 
the  management  of  the  aifairs  of  the  Pacific  Homes, 
Inc.  ?  [66]  A.     Yes,  sir. 

Q.  And  over  what  period  did  you  participate  in 
the  management  of  the  plaintiff's  business? 

A.     From  its  inception  to  its  dissolution. 

Q.  And  what  was  the  nature  of  your  services  to 
the  plaintiff  over  that  period  of  time? 

A.  I  was  officially  secretary  and  treasurer,  and  I 
generally  managed  its  activities  prior  to  the  renting 
of  the  houses,  and  I  participated  in  financial  de- 
cisions and  things  like  that. 

Q.  A¥ell,  did  you  take  any  part  in  determining 
whether  the  plaintiif  would  engage  in  the  building 
of  houses  in  a  certain  tract  or  not?  A.     Yes. 

Q.  What  investigation,  if  any,  was  made  on  be- 
half of  the  plaintiff  before  deciding  to  construct  or 
acquire  houses  in  a  certain  tract  ? 

A.     Well 

The  Court:     Speak  up  louder. 

The  Witness:     Pardon  me? 
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The  Court:  Raise  your  voice  to  help  the  Re- 
porter. 

The  Witness :     Do  you  want  the  whole  story  ? 

Q.  (By  Mr.  Wrixon)  :  Yes.  Tell  it  completely, 
sir. 

A.  These  houses  were  built  during  the  period  of 
the  War,  and  at  that  time  the  only  construction  that 
could  be  legally  [67]  undertaken  was  constn,iction 
which  had  priority  assistance. 

The  priority  assistance  was  given  the  construc- 
tion industry  in  general  regardless  of  whether  the 
projects  were  private  or  for  the  account  of  the 
Government  by  the  Office  of  Production  Manage- 
ment, which  was  the  prototype  of  controlling  organi- 
zation, or  later  the  War  Production  Board,  which 
was  the  successor  to  the  Office  of  Production  Man- 
agement. 

The  tirst  tract  that  I  participated  in  on  a  priority 
basis  was  the  Homewood  Tract  in  Sunnyvale.  The 
initial  impetus  to  construct  that  tract  and  all  of  the 
others  came  from  this  Federal  office,  first  the  0PM 
and  secondly  the  WPB,  who  got  in  touch  with 
(jualified  developers  and  suggested  that  accommoda- 
tions for  war  workers  in  certain  areas  were  neces- 
sary. 

When  we  were  approached  on  the  subject  of  build- 
ing houses  in  Sunnyvale,  we  went  to  Sunnyvale 
and  discussed  the  employment  situation  and  the 
housing  situation  with  employers  in  the  neighbor- 
hood, who  were  largely  of  Joshua  Hendy  Ironworks 
and  Wool  ridge  Company,  and  we  established  to  our 
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own    satisfaction    that    there    was    a    demand    for 
dwelling  houses  in  tlie  area,  and  then  we  looked 
around  to  see  where  a  suitable  land  was  available  to 
build  them  on. 

Then  when  that  was  determined,  we  went  to  the 
War  Production  Board,  or  0PM,  as  the  case  may  be, 
and  told  them  if  they  would  grant  us  priority  assist- 
ance for  a  certain  [68]  number  of  houses,  we  would 
be  happy  to  build  them. 

Q.  And  was  that  procedure  which  you  have  just 
described  followed  not  only  in  the  case  of  Homewood 
but  in  the  other  tracts  as  well  ? 

A.     I  would  say  that  it  was  typical. 

Q.  And  in  considering  wdi ether  you  w^ould  build 
in  a  certain  tract,  did  you  give  any  consideration  to 
the  prospective  rents  and  the  prospective  expenses 
that  would  be  involved  in  the  operation? 

A.  Well,  we  knew  what  the  rent  was  going  to  be 
because  that  was  fixed  by  law.  And  we  knew  what  the 
expenses  w^ere  going  to  be  insofar  as  they  related  to 
the  mortgage  because  the  amount  of  the  mortgage 
was  also  fixed  by  law. 

And  the  answer  to  your  question  is  that  if  the 
rent,  for  instance,  Avas  $50  a  month  and  the  amount 
that  had  to  be  repaid  on  the  note  was  $40  a  month, 
there  was  a  theoretical  gross  profit  of  $10  per  month 
per  unit. 

Q.  Well,  now,  calling  your  attention,  Mr.  Cham- 
berlain, to  the  Southwood  Tract,  what  did  the  Pacific 
Homes,  Inc.,  intend  to  do  with  the  Southwood  Tract 
when  it  was  completed  % 
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Mr.  Blackstone:  I  object  to  his  asking  about  the 
intention  of  the  Corporation. 

Mr.  Wrixon:  If  your  Honor  please,  I  submit 
that  is  one  of  the  questions  which  is  involved  in  the 
case.  And  I  have  some  authorities  here  that  indicate 
where  the  matter  of  intent  [69]  is  the  issue  in  the 
case,  the  witness  is  competent  to  testify  to  the  in- 
tention. 

Mr.  Blackstone:  That  may  be,  your  Honor,  if 
you  are  dealing  with  an  individual.  An  individual 
could  testify  as  to  his  own  intent.  But  we  are  dealing 
with  a  corporation,  which  necessarily  acts  through 
people,  and  it  would  be  for  your  Honor  to  decide 
completely  what  the  intent  of  that  legal  entity  is, 
and  I  don't  think  Mr.  Chamberlain  is  in  a  position 
to  state  what  the  intention  of  the  corporation  is. 

Mr.  Wrixon:  I  submit,  your  Honor,  a  cor])ora- 
tion  functions  only  through  natural  persons,  and 
natural  persons  who  are  here  and  who  participated 
in  the  deliberations  that  went  into  this  operation 
are  competent  to  testify  what  the  intention  was  in 
respect  to  which  the  imits  were  built. 

Mr.  Blackstone:  The  most  he  could  testify  to 
would  be  his  own  intention.  I  don't  see  how  he  can 
say  just  what  the  corporation  intended. 

The  Court:  I  should  like  to  have  you  indicate 
what  authority  you  have  for  your  position. 

Mr.  Wrixon:  If  your  Honor  please,  I  have  ref- 
erence to  a  case  in  the  Ninth  (Circuit,  Hedderly  vs. 
United  States,  193  P'ed.  That,  however,  is  a  criminal 
case,  but  the  language  I  think  is  significant. 
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The  Court  at  Pages  570  to  571  said  this.  I  am 
quoting : 

"These  questions  were  of  the  same  character 
as  [70-71]  the  question  that  was  admitted  over  ob- 
jection in  the  case  of  Van  Gesner  vs.  United  States, 
153  Fed.  56,  82  CCA  180.  In  that  case  this  court  in 
passing  up  the  admissibility  of  such  testimony 
said " 

If  I  may  say,  your  Honor,  this  is  a  further 
quotation  from  the  United  States  Supreme  Court  in 
the  case  of  Williamson  vs.  United  States,  207  US 
425. 

The  Court:     Another  criminal  case? 

Mr.  Wrixon :  Yes,  yoTir  Honor.  At  Page  450  the 
Court  said: 

''The  issue  being  the  existence  of  a  conspiracy  to 
suborn  various  persons  to  commit  perjury  in  re- 
kxtion  to  declarations  to  be  made  under  the  Timber 
and  Stone  Act  as  to  the  purpose  for  which  they  de- 
sired to  acquire  land,  etc.,  and  as  it  is  conceded  that 
no  fonnal  contracts  were  executed  between  the  al- 
leged conspirators  and  the  proposed  entrymen,  and 
the  alleged  understandings  were  of  an  ambiguous 
nature,  and  the  proof  of  the  conspiracy  depended 
upon  a  variety  of  circumstances,  going  to  show  the 
motive  or  intent,  we  think  it  was  proper  to  permit 
the  interrogation  of  the  entrymen  concerning  their 
understanding  of  the  agreement  with  Van  Gesner 
and  their  intention  at  the  time  when  they  made  their 
preliminary  declarations,  as  the  question  [72]  was 
relevant  to  the  question  of  the  nature  and  character 
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of  the  dealings  of  the  entrymen  with  the  alleged 
conspirators,  and  bore  on  the  question  of  the  pur- 
pose or  motive  which  influenced  the  making  of  the 
sworn  statement  required  by  law  as  a  condition 
precedent  to  the  acquirement  of  the  land." 

The  Court:  I  agree  with  all  of  those  criminal 
cases.  Have  you  a  civil  case? 

Mr.  Wrixon:  Yes.  Fanning  vs.  Green,  156  Cal. 
279.  The  Court  at  page  285  said — and  this  is  a  case 
relating  to  an  action  between  the  administrator  of 
a  wife's  estate  and  the  plaintiff  who  was  suing  to 
quiet  title.  The  question  was  whether  there  had  been 
an  intent  to  make  a  division  between  the  husband 
and  wife  during  their  lifetime,  and  the  Court  at 
Page  285  said : 

"It  is  well -settled  that,  under  our  system  a  wit- 
ness may  be  examined  as  to  the  intent  with  which 
he  did  a  certain  act,  where  that  intent  is  a  material 
thing  in  the  action.  A  jury  or  trial  judge  is  not 
bound,  of  course,  to  believe  the  witness  when  he  says 
he  did  not  have  a  certain  intent,  and  may  find  in  the 
circumstances,  acts,  and  language,  an  entirely  dif- 
ferent intent,  but  the  testimony  of  the  witness  is 
competent  and  relevant  and  not  immaterial." 

I  would  like  to  quote  one  further  extract  from 
Mr.  AVigmore  [73]  on  evidence.  Wigmore  714-721, 
Section  581,  Third  Edition,  1940.  The  conclusion  of 
Mr.  Wigmore  is  that, 

"Such  testimony  is  clearly  admissible  when  it  is 
an  issue  in  the  proceeding  as  to  what  the  intent 
actually  was." 
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If  I  may  read 

Mr.  Blackstone :     May  I  say  this 

The  Court:  Pardon  me.  What  the  intent  of  the 
corporation  was? 

Mr.  Wrixon:  The  extract  does  not  distinguish 
or  make  reference  to  whether  it  was  a  corporate  in- 
tent or  individual  intent. 

The  Court:  Well,  we  will  concede  there  is  a  dis- 
tinction, is  there  nof? 

Mr.  Wrixon:  I  think,  your  Honor,  that  my 
original  statement  was  that  the  intent  of  the  cor- 
poration can  be  demonstrated  only  through  the 
people  who  participated  in  determining  the  policy 
of  the  corporation. 

The  Court:  Intent  or  intention  may  be  mani- 
fested by  the  circumstances. 

Mr.  Wrixon:     That  is  correct. 

The  Court:  Develop  them  and  I  will  give  you  a 
record  on  your  position.  I  will  allow  it  to  go  in 
subject  to  motion  to  strike  and  over  your  objec- 
tion. 

Mr.  Wrixon :     Thank  you.  [74] 

Q.  (By  Mr.  Wrixon)  :  Will  you  state  to  the 
Court  what  was  intended  by  the  plaintiff  in  the 
construction  of  the   Southwood  homes'? 

Mr.  Blackstone:  What  do  you  mean?  Are  you 
asking  for  his  intention  or  the  Corporation's? 

Mr.  Wrixon:     The  Corporation's  intention. 

Mr.  Blackstone :    Then,  I  am,  of  course,  o])jecting, 
your  Honor. 
'    The  Witness:     The  Corporation  had  a  choice.  It 
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could  sell  or  it  could  rent,  and  the  coiporation  chose 
to  rent.  So  far  as  I  am  concerned,  that  was  its  in- 
tention, also.  The  intention  was  obligatory  on  the 
Corporation  after  the  act. 

The  Court:  I  didn't  s^et  the  last  part  of  your 
answer,  Mr.  Chamberlain.  After  the  whaf? 

The  Witness :     After  the  act  of  constmction. 

The  Court :  Pardon  me.  Would  you  read  that  last 
part  of  his  answer,  Mr.  Reporter? 

(Answer  read  by  the  Reporter.) 

The  Court:     Proceed. 

Q.  (By  Mr.Wrixon)  :  Well,  will  you  describe, 
Mr.  Chamberlain,  the  operation  of  Pacific  Homes  as 
actually  carried  out  in  the  Southwood  Tract  after 
the  houses  were  completed'? 

A.  The  Southwood  Tract  was  constructed  in  the 
latter  part  of  1943  and  early  part  of  1944.  By  that 
time  the  pattern  of  the  business  operation  had  been 
pretty  well  established.  After  [75]  we  received  per- 
mission from  the  War  Production  Board  and  were 
granted  priorities,  the  business  of  developing  the 
land  in  a  manner  so  that  it  was  suitable  for  the 
construction  of  dwelling  houses  was  undertaken,  and  j 
then  the  construction  of  the  dwelling  houses  was 
actually  started  on. 

The  first  building  on  any  one  of  these  tracts  was 
also  used  as  a  tract  office.  It  housed  the  tract  man- 
ager, and  it  is  where  the  solicitation  of  rentals  oc- 
curred. 

The  tract  manager  was  generally  selected  from    \\ 
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an  individual  who  was  already  living  in  another 

tract    and    was    interested    in    becoming    a    tract 

manager. 

The  tract  manager's  duties  included  not  only 
signing  the  leases  on  behalf  of  the  Company,  but 
also  included  the  duties  of  collecting  overdue  rent 
and  reporting  to  the  Company  complaints,  requests 
for  service,  and  so  forth. 

Mr.  Wrixon:  You  mentioned  requests  for  seiv- 
ice.  Would  you  explain  to  the  Court  w^hat  you  mean 
by  that,  please? 

A.  Well,  inasmuch  as  these  people  wei'e  renters, 
everything  that  happened  to  the  house  we  had  to 
take  care  of  from  leaky  faucets  and  leaks  in  roofs 
and  chimneys,  to  door  knobs,  and  doors  that  don't 
close  and  paint  that  is  marred,  and  so  forth. 

Q.  And  did  the  Corporation  perform  that  type 
of  service  at  the  request  of  the  tenants'? 

A.  Oh,  yes.  We  didn't  repair  windows  that  their 
children  threw  baseballs  through,  but  if  it  was 
something  of  a  structural  [76]  defect,  we  took  care 
of  it. 

Q.     Going  on  to  the — I  will  withdraw  that. 

What  change,  if  any,  occurred  in  the  operation  of 
the  Southwood  Tract  as  you  have  just  described  it 
after  the  tract  was  completed  and  rented  ? 

A.     No  change. 

Q.  Going  now  to  the  Shoreview  Tract,  what  was 
the  intent  of  the  plaintiff  in  the  acquisition  of  houses 
in  the  Shoreview  Tract? 

Mr.  Blackstone:     T  object  to  the  question  on  the 
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groimds  previously  urged.  Question  as  to  the  intent 

of  the  Corporation. 

The  Court:     What  was  the  question  again? 

(Question  read  by  the  reporter.) 

Mr.  Blackstone:  My  objection  is  on  the  ground 
it  is  avsking  for  the  intention  of  the  corporate  entity 
rather  than  the  intention  of  an  individual. 

The  Court :  What  is  the  purpose  of  the  question. 
Counsel  ? 

Mr.  Wrixon :  The  purpose  of  the  question,  your 
Honor,  is  again  to  establish  the  intent  and  purpose 
in  the  acquisition  of  these  houses,  which  is  one  of  the 
issues  in  the  case. 

The  Court:  We  are  dealing  with  a  corporation, 
that  is  the  only  difficulty  I  have.  If  he  knows  and 
can  speak  for  the  Corporation  or  its  members,  he 
may  do  so  in  relation  to  their  intent.  [77] 

Mr.  Wrixon  :  That  is  the  purpose  of  my  question, 
to  establish  through  this  witness  what  that  corporate 
intention  was. 

The  Court:     Very  well,  you  may  answer. 

The  Witness:  The  intent  at  Shoreview  was  the 
same  as  I  have  described  in  connection  with  South- 
wood. 

Q.  (By  Mr.  Wrixon) :  Will  you  state  it  for  the 
Court? 

A.  We  were  solicited  by  the  War  Production 
Board  to  acquire  that  land  and  build  houses  on  it 
because  they  needed  houses  at  Mills  Field — needed 
houses  for  Mills  Field  employees,  I  should  say. 
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So  the  same  thing  is  a  duplication.  We  started  to 
huild  houses  and  we  built  them,  and  we  rented  to 
mostly  employees  of  airlines — anyway,  somebody  at 
Mills  Field. 

Q.  (By  Mr.  Wrixon) :  Did  the  plaintiif  perform 
the  same  type  of  maintenance  services  for  the  Shore- 
^'iew  Tract  houses  that  it  did  for  the  Southwood 
tract  houses'?  A.     Yes. 

Q.  In  the  case  of  Shoreview,  do  you  recall 
whether  there  was  a  sale  of  some  seven  houses  out 
of  th.e  Shoreview  Tract  during  the  time  tlie  houses  in 
that  tract  were  being  built?  A.     Yes. 

Q.  Can  you  explain  to  the  Court  the  circum- 
stances surrounding  the  sale  of  those  seven  houses? 

A  One  of  the  houses  was  sold  to  one  of  our  em- 
ployees who  [78]  insisted  on  buying  it.  All  of  them 
were  in  the  area  that  the  State  of  California  had 
indicated — did  condemn  for  purposes  of  building 
an  overpass  and  ap])ui'tenant  structures. 

Q.  And  what  change,  if  any,  occurred  in  the 
operation  at  the  Shoreview  Tract  as  compared  with 
the  operation  at  Southwood?  A.     None. 

The  Court:     Take  a  recess. 

(Short  recess  taken.)  [79] 

Mr.  Wrixon:  Mr.  Re])orter,  will  you  be  kind 
enough  to  read  the  last  question? 

(Question  and  answer  read  ])y  the  Reporter.) 

Q.  (By  Mr.  Wrixon)  :  Mr.  Chamberlain,  I  will 
show  you  Plaintiff's  Exhibit  12,  being  the  applica- 
tion to  the  Office  of  Production  Management  re- 
lating to  Homewood,  and  being  an  application  re- 
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lating  to  175  houses,  and  I  will  ask  you,  did  you 
have  anything  to  do  with  the  preparation  of  Plain- 
tiff 's  Exhibit  12 1  A.     Yes,  I  prepared  it. 

Q.  And  that  is  an  application  for  priority  assist- 
ance with  respect  to  175  houses  to  be  built  for  sale,  is 
that  correct?  A.     Yes,  sir. 

Q.  The  houses,  175  houses,  were  actually  built 
at  the  Homewood  Tract,  is  that  correct  1 

A.     Yes,  sir. 

Q.  Did  the  original  intention  to  build  those 
houses  for  sale  continue,  or  was  it  changed  ? 

Mr.  Blackstone:  I  object  to  the  question  again 
on  the  ground  it  is  asking  this  witness  to  testify  as 
to  the  intention  of  a  corporation.  That  intention 
must  be  ascertained  from  all  the  circumstances  and 
can't  be  testified  to  directly. 

The  Court:     This  is  the  same  objection'? 

Mr.  Wrixon:  Yes,  your  Honor,  as  I  understand 
it. 

The  Court:  I  will  allow  it  to  go  in  subject  to 
your  [80]  motion  to  strike  and  over  your  objection. 
You  may  answer. 

The  Witness:     The  intention  of  the  management 
and  Board  of  Directors  of  the  Corporation  was  to 
construct  houses  for  rent  in  Sunnyvale  rather  than    Si 
construct  houses  for  sale. 

Q.  (By  Mr.  Wrixon)  :  What  was  actually  done 
with  the  houses  in  the  tract  after  they  were  con- 
structed? A.     They  were  rented. 

Q.  And  as  the  plaintiff  attempted  to  rent  the 
houses,  what  was  the  plaintiff's  experience  in  that 
regard  ? 
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A  Its  experience  wasn't  so  good.  We  bad  lots  of 
trouble  renting  the  bouses,  and  as  a  result  we  used 
tbe  device  of  renting  witb  an  option  to  purchase. 

This  option  to  purchase  was  entered  into  in  the 
Homewood  Tract  for  tbe  twofold  purpose  of  in- 
ducing people  to  rent  tbe  bouses,  and  also  to  en- 
courage them  to  take  an  interest  in  the  property 
that  they  were  inbabitino-  witli  tbe  hope  that  they 
would  take  better  care  of  it. 

Q.  What  was  the  plaintiif 's  experience  in  rent- 
ing the  houses  witb  an  option  in  tbe  tenant  to  pur- 
chase ? 

A.  Tbe  experience'?  You  mean  whether  we  were 
able  to  rent  them? 

Q.  Yes,  was  the  purpose  to  rent  the  houses  after 
the  giving  of  an  option  to  the  tenant  to  purchase? 

A.     Yes,  sir. 

Q.  And  did  the  plaintiff  offer  that  type  of  lease 
uniformly  [81]  to  all  the  prospective  tenants'? 

A.     Yes,  they  did. 

Q.  Well,  did  vacancies  occur  in  the  Homewood 
Tract  from  time  to  time'?  A.     Yes,  they  did. 

Q.  And  when  the  vacancies  occurred,  did  plain- 
tiff lease  the  premises  at  any  time  to  tenants  without 
an  option  to  purchase'? 

A.  I  don't  believe  so.  That  is,  to  th(>  best  of  my 
knowledge  all  of  the  leases  were  exactly  tbe  same. 
Now,  it  is  possible  that  at  the  very  end  of  the  opera- 
tion there  might  have  been  some  straight  leases. 
However,  I  don't  remember  any. 

Tbe  Court:    With  an  option  to  buy'? 
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The  Witness :  No,  sir,  just  a  lease  like  you  would 
have  on  an  apartment.  But  whether  any  of  those 
were  entered  into  or  not,  T  can't  say.  I  don't  re- 
member. 

Q.  (By  Mr.  Wrixon)  :  Now,  describe  what  was 
done  in  the  Homewood  Tract  with  respect  to  the 
operation  there  insofar  as  the  tract  manager  was 
concerned,  and  the  other  things  that  were  done  by 
the  plaintiff  in  order  to  rent  the  homes. 

A.  The  Homewood  Tract  was  the  first  tract  and 
therefore  could  be  considered  to  be  the  prototype  of 
all  of  the  other  tracts. 

We  built  a  house  there  and  hurried  up  and 
finished  it  up  and  installed  therein  a  tract  manager. 

This  was  the  only  small  tract  that  had  a  male 
manager,  and  [82]  he  performed  the  functions  that 
I  have  described  before  as  the  duties  of  the  tract 
manager.  He  supervised  the  leasing  and  entered 
into  the  leases  on  behalf  of  the  company,  and  took 
care  of  complaints,  and  collected  delinquent  rents, 
and  so  on. 

Q.  Did  he  also  take  care  of  any  maintenance  or 
repair  requests  made  by  the  tenants'? 

A.  Yes.  And  inasmuch  as  he  was  a  man,  minor 
things  he  took  care  of  himself,  and  of  course  major 
things  were  referred  to  the  company  for  seiTice 
correction. 

Q.  Well,  from  time  to  time  after  the — I  will 
withdraw  that. 

Will  you  state  to  the  Court,  Mr.  Chamberlain, 
why  some  of  the  houses  in  these  tracts,  Shoreview, 
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Southwood  and  Homewood,  were  sold  by  the  corpo- 
ration ? 

Mr.  Blackstone:  Just  a  minute.  I  object  to  the 
form  of  the  question,  why  some  of  them — they  were 
all  sold,  your  Honor.  That  is  a  pretty  vague  ques- 
tion. 

Mr.  Wrixon :  Well,  if  your  Honor  please,  I  will 
withdraw  the  question  and  reframe  it.  What  I  had 
in  mind,  the  houses  were  not  all  sold  at  one  time. 

Mr.  Blackstone :     That  is  stipulated  to. 

Mr.  Wrixon :  My  purpose  in  asking  the  question 
was  merely  to  have  the  witness  explain  to  the  Court 
why  the  houses  were  sold,  if  they  were,  so  I  will 
withdraw  the  question. 

Q.  (By  Mr.  Wrixon)  :  Explain  to  the  Court, 
Mr.  Chamberlain,  [83]  why  the  houses  in  the  three 
tracts,  Shoreview,  Southwood  and  Homewood,  were 
sold?  ,  ^^! 

Mr.  Blackstone:  Just  a  minute.  Your  Honor,  I 
object  to  the  form  of  the  question. 

The  Court:  Why  they  were  sold?  The  ultimate 
fact  is  that  they  were  sold  period. 

Mr.  Wrixon :     Yes. 

Mr.  Blackstone :  It  is  apparent  in  the  stipulation 
the  majority  of  the  houses  were  sold  because  ap- 
parently there  was  an  option  to  buy  in  the  tenant. 
The  Corporation  didn't  have  any  control  over  that 
in  one  way  or  the  other. 

Mr.  Wrixon:  That  is  true,  your  Honor,  as  to 
houses  that  were  sold  to  tenants  who  had  an  option 
to  buy,  that  was  a  matter  beyond  the  control  of  the 
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Corporation.  But  as  to  houses  which  were  sold  non- 
option  tenants,  let  us  call  them.  I  think  it  is  proper 
that  the  witness  be  allowed  to  explain  to  the  Court 
why  those  houses  were  sold. 

The  Court:  And  the  purpose  of  that  offer  is 
what? 

Mr.  Wrixon :  The  purpose  is,  your  Honor,  to 
show  the  circumstances  under  which  the  sales  were 
made,  and  to  show  that  they  were  not  made  in  the 
manner  in  which  the  ordinary  real  estate  subdivision 
selling  operation  sells  property. 

The  C^ourt :  How  many  w^ere  sold  that  way,  if  you 
know? 

Mr.  Wrixon :  The  exhibits  will  show,  your  Honor. 
I  wouldn't  want  to  state  them  from  memory,  but 
they  are  in  [84]  evidence  as  exhibits  attached  to  the 
stipulation. 

The  Court :  In  the  interests  of  time,  I  will  allow 
it  to  go  in  subject  to  your  motion  to  strike. 

Mr.  Wrixon :  Would  you  mind  reading  that  ques- 
tion, Mr.  Reporter? 

(Question  read  by  the  Reporter.) 

The  Court:     Reframe  your  question. 

Q.  (By  Mr.  Wiixon)  :  Mr.  Chamberlain,  con- 
fining your  answer  to  the  houses  which  were  sold  in 
the  Shoreview,  Southwood  and  Homewood  Tracts 
to  persons  who  did  not  have  an  option  to  purchase, 
will  you  explain  to  the  Court  why  those  sales  were 
made  by  the  Corporation? 

A.    Well,   in   the    Shoreview   Tract   there   were 
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seven  houses  sold  at  the  inception,  one  of  which  was 

sold  to  one  of  our  most  valued  employees  at  his 

request. 

The  others  ^vere  sold  because  the  State  Highway 
Department  had  decided  to  put  an  overpass  that 
exists  there  now  at  that  place.  And  the  rest  of  the 
houses  in  Shoreview  w^ere  sold,  oh,  two  or  three 
years  later  over  a  period  of  time  as  people  came  in 
and  wanted  to  buy  them. 

In  Homewood,  I  don't  remember  any  sales  being- 
made  light  away.  And  the  rest  of  the  sales  were 
made  in  the  same  way,  as  people  that  had  these 
option  contracts  anticipated  them  or  at  the  very  last 
pai*t  of  the  operation  as  they  became  vacant  and  the 
individuals  w^anted  to  buy  them  instead  of  rent 
them.  [85] 

In  the  Southwood  Tract  it  was  the  same  thing.  A 
lot  of  those  houses  became  vacant  toward — in  1945, 
in  the  spring,  and  the  people  that  rented  them  or 
rented  them  with  these  options  to  buy,  as  they  ))e- 
came  vacant,  w^hy,  they  were  sold  also. 

One  of  the  main  reasons  for  selling  all  of  these 
houses  w^as  the  terril)le  way  the  tenants  treated  them. 
As  I  mentioned  before,  there  was  a  very  narrow 
margin  of  gi'oss  i^rofit.  It  was  only — it  never  ex- 
ceeded $10  a  house.  I  believe  it  was  less  than  that. 
And  some  of  these  people  would  do  $100  worth  of 
damage.  There  was  those  that  would  go  out  of  the 
house  and  take  everything  they  could  unscrew.  And 
they  alw^ays  moved  out  in  the  middle  of  the  night. 

Gosh,  the  hardware  was  oif  and  anything  they 
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could  take.   Even  silly  things  like  toilet  seats.   Who 
would  want  a  toilet  seat  without  the  rest   of  it? 
But  they  took  it  because  they  could  got  it.    It  was 
awful.    It  was  awfully  expensive. 

I  felt  the  Company  was  morally  bound  to  put  the 
house  in  as  nearly  the  same  condition  for  the  next 
person  that  came  and  rented  under  this  purchase 
option  system  as  the  first  one,  so  that  meant  we 
had  to  repaint  them  and  tix  them  all  up,  and  it 
ran  iuto  a  lot  of  money.  In  the  big  tracts  we  had 
service  departments  Avith  tv;o  or  three  men  in  them 
that  didn't  do  anything  ])ut  go  around  fixing  up 
after  these  withdrawals. 

The  Court:  Would  the  tax  situation  take  care 
of  any  [86]  of  these  matters  you  have  just  recited? 

The  Witness:  If  we  had  made  any  money,  it 
would  have. 

Mr.  Wrixon:  They  are  reflected  in  the  expense, 
your  Honoi",  that  are  shown  in  the  exhibits. 

The  Witness:  I  got  to  rambling  there.  I  don't 
know  wdiether  I  answered  the  question  or  not.  I 
am  sorry. 

Q.  (By  Mr.  Wrixon) :  Were  there  any  other 
factors  which  influenced  the  sale  of  the  houses  other 
than  the  ones  that  you  have  mentioned? 

A.  Well,  do  you  want  the  whole  story  on  that, 
Mr.  Wrixon? 

Q.     We  would  like  to  have  it. 

A.  Along  about  the  spring  of  1945  after  I  was 
the  sole  remaining  stockholder  in  Pacific  Homes,  it 
appeared  that  the  war  was  about  over  and  the  im- 
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minent  departure  of  all  our  tenants  could  be  ex- 

jjectcd. 

The  telephone  company,  the  Pacific  Gas  &  Electric 
Co.,  and  the  Bank  of  America  all  made  post-war 
surveys  as  to  what  the  business  situation  was  g'oins; 
to  be  sometime  after  the  war,  and  their  conclusions 
were  so  pessimistic  that  I  l)egan  to  wonder — espe- 
cially when  peo])le  move  out  of  these  houses  and 
leave  them  in  this  terrible  condition. 

So  along  about  May  or  June  of  1945,  it  was  get- 
ting' pretty  difficult  to  find  new  tenants,  llie  lavrns 
were  growing  up  with  weeds.  We  had  to  provide 
someone  to  mow  the  lawns  and  we  had  to  water 
them  so  that  they  wouldn't  be  lost,  and  also  to 
keep  [87]  the  tract  looking  nice. 

It  got  to  be  too  expensive  to,  so  I  decided  perhaps 
it  would  be  better  for  the  Corporation  to  dispose 
of  these  houses  as  they  became  vacant  rather  than 
continue  to  try  to  rent  them  all.  Although  we  didn't 
keep  any  houses  vacant.  If  somebody  came  along 
and  wanted  to  rent  a  vacant  house  and  didn't  want 
to  buy  it,  why,  he  was  privileged  to  rent  it,  just  so 
we  would  have  someone  in  there  that  would  pay 
the  Bank  every  month  instead  of  us — I  mean,  in- 
stead of  the  Corporation. 

Q.  Now,  speaking  with  respect  to  the  sales  of 
houses  which  were  made  to  persons  other  than  those 
who  held  their  purchase  option,  will  you  describe 
to  the  Court  what  was  done  by  the  Corporation  in 
order  to  effect  those  sales'? 

A.     Nothing  much.   The  tract  managers  were  in- 
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strueted  to  sell  the  houses  as  they  became  vacant 

if  possible  and,  if  not,  to  rent  them. 

Q.     Was  any  advertising  campaign  carried  on? 

A.     No. 

Q.  Were  any  "For  Sale"  signs  put  on  the  prop- 
erty ? 

A.  No.  I  might  explain  that  if  you  would  like  to 
hear  the  explanation? 

Q.     Go  ahead. 

A.  It  is  hard  to  remember  back  so  many  years. 
I  can  give  a  categorical  denial  about  the  advertising 
and  signs  because  you  never  do  that.  It  gives  the 
tract  a  bad  name.  If  you  have  [88]  a  lot  of  "For 
Sale"  signs  sticking  up,  why,  it  goes  along  with  the 
philosophy  of  scarcity.  When  things  are  hard  to 
get  people  want  them  more  than  they  do  when  they 
are  easy  to  get. 

Q.  Did  the  plaintiff  put  these  houses  in  the 
hands — these  houses  which  were  sold  to  persons 
other  than  holders  of  purchase  options,  did  you  put 
any  of  those  houses  in  the  hands  of  real  estate 
dealers  for  sale? 

A.  Well,  as  these  people  that  held  purchase 
option  contracts  took  up  their  options,  and  as  these 
tracts  started  to  get — the  part  we  operated  became 
smaller  and  smaller,  we  finally  dispensed  with  tract 
managers,  and  we  wound  up  by  having  one  fellow 
that  looked  after  all  the  tracts  of  all  the  corpora- 
tions. 

xit  that  time,  why,  he  couldn't  handle  them  all 
l)y  himself,  and  there  were  no  tract  managers  left 
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in  some  cases,  so  real  estate  agents  that  l)rought  in 
customers  that  wanted  to  buy  one  of  these  houses 
were  permitted  to  sell  them  and  they  were  paid 
commissions.  But  there  were  very  few  of  them. 
We  did  oui'selves  in  almost  every  case. 

Q.  Well,  now,  Mr.  Chamberlain,  going  back  to 
this  matter  of  intention,  will  you  state  to  the  Court 
what  that  intention  was  with  respect  to  having 
houses  ])uilt  in  the  Homewood,  in  the  Southwood 
and  Shoreview  Tracts? 

Mr.  Blackstone:     At  what  time? 

Mr.  Wrixon :     At  the  time  th(^  houses  were  baiilt. 

Mr.  Blackstone:  You  are  asking  Mr.  Chamber- 
lain his  own  [89]  intention? 

Mr.  Wrixon :     Yes. 

Mr.  Blackstone:     Very  well. 

The  AVitness:  My  intention  as  an  individual  is 
expressed  in  the  intention  of  the  Board  of  Directors, 
which  is  implemented  in  the  act  that  we  committed, 
which  was  the  act  of  renting. 

Q.  And  was  that  intention  of  yours  and  the 
Board  of  Directors'  applicable  to  each  of  the  three 
tracts,  the  Homewood,  the  Shoreview  and  the  South- 
wood  Tracts?  A.     That  is  right. 

Mr.  Wrixon  :     No  further  questions. 
Cross-Examination 
By  Mr.  Blackstone: 

Q.  Mr.  Chamberlain,  as  I  understand  your  testi- 
mony, we  have  in  evidence  here  Exhibit  12  which 
is  the  application  for  priorities  relating  to  175 
houses  in  the  Homewood  Tract.    That  application 
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states  in  effect  that  the  175  houses  are  being  built 
for  sale,  and  you  have  testified  that  you  prepared 
that  application  3^ourself,  is  that  correct? 

A.     Yes,  I  did. 

Q.  Then  is  it  your  testimony  that  after  this 
application  was  made  that  you  changed  your  mind 
as  to  what  the  houses  were — what  was  to  be  done 
with  those  houses? 

A.  It  wasn't  actually  a  matter  of  changing  my 
mind.  As  you  see  on  the  application,  it  was  made 
to  the  Office  of  Production  [90]  Management,  and 
that  folded  up  about  the  middle  of  January,  just 
two  weeks  after  that  application  was  made. 

The  story  is  this,  if  .you  would  like  to  hear  it. 

Q.  Well,  my  main  ([uestion,  Mr.  Chamberlain, 
if  your  answer  is  directed  to  that — that  would  be, 
what  I  was  asking  for  was,  was  there  a  change  in 
what  your  company  had  in  mind  was  to  be  done 
to  those  houses  after  the  application  was  made 
which  stated  the  houses  were  being  built  for  sale? 

A.  The  change  was  made  at  the  request  of  the — 
that  application  was  made  at  the  request  of  the 
0PM,  and  the  change  was  made  at  the  request  of 
WPB,  who  succeeded  the  0PM.  You  will  notice 
all  signatures  on  the  last  page  there  are  repeated 
in  the  WPB  signatures  in  the  ensuing  years.  They 
were  the  same  people,  but  different  management 
and  a  different  name. 

Q.  In  other  words,  your  testimony  is  that  the 
officials  of  0PM  requested  you  not  to  sell  these 
houses,  is  that  it? 
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A.  No,  the  officials  of  the  0PM  requested  us  to 
make  that  application,  which  was  made  by  me  per- 
sonally on  December  31st  and  was  taken  by  hand 
up  to  their  office  to  q-et  a  stamp  on  December  31st. 

I  don't  pretend  to  know  the  reason  for  the 
urgency,  except  that  it  appears  it  had  something 
to  do  with  the  change  in  the  administration  of  the 
Agency  two  wrecks  later  when  it  became  the  WPB, 
and  at  that  time  the  WPB  requested  that  the  [91] 
application  be  changed  to  "rent,"  and  it  so  w^as 
and  the  houses  were  all  rented.  Things  were  pretty 
mixed  up  right  at  that  junctui-e  insofar  as  part  of 
the  war  effort. 

Q.  Do  you  recall  the  specific  circumstances  under 
which  you  were  requested  not  to  sell  the  houses, 
but  rent  them? 

A.  Yes,  I  recall  it  distinctly.  The  request  was 
made  by  a  man  named  Jim  Whiteside  in  the  WPB, 
who  told  us  now  that  there  was  a  war  on,  the  Gov- 
ernment felt  that  the  houses  should  be  made  avail- 
able to  any  war  worker  regardless  of  whether  he 
wanted  to  buy  or  not,  and  also  that  priority  assist- 
ance would  ])e  given  on  a  higher  level  for  houses 
that  were  built  for  rent  than  for  sale,  and  on  the 
basis  of  his  advice  and  his  request,  which  I  felt 
was  a  request  that  came  from  the  Federal  Govern- 
ment, the  houses  were  built  and  were  rented. 

Q.  AVas  there  an  objection  on  the  part  of  the 
Government  agency  to  selling  the  houses,  howe^-er? 

A.     Yes,  definitely. 

Q.     How  can  you  explain,  Mr.  Chamberlain,  the 
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fact  that  a  majority  of  these  houses  are  leased  with 
an  option  to  purchase?   Was  there  an  objection  on 
the  part  of  the  Government  agencies  to  those  options 
to  purchase? 

A.  The  option  to  purchase  was  a  free  gift.  We 
were  entitled  to  give  people  an  option  to  purchase 
if  they  wanted  it.  The  thing  we  couldn't  do  was 
force  them  to  purchase  it.  And  as  I  explained  in 
previous  testimony,  that  wasn't  the  intention,  [92] 
either,  in  the  beginning.  The  intention  was  just  to 
rent  them,  and  we  found  it  was  more  difficult  to 
just  rent  them  than  it  was  to  rent  them  and  throw 
in  the  promise,  ''You  can  bu}^  it  later  on  if  you  want 
to." 

Q.  I  find  that  a  little  hard  to  follow  in  relation 
to  the  Pacific  Homes  because,  as  I  understand  it, 
the  first  tract  was  constructed  at  Homewood,  cor- 
rect? A.     Yes. 

Q.  And  all  those  were  initially  rented  with 
option  to  purchase,  isn't  that  right?  A.     Yes. 

Q.     Where  w^as  this?  A  preceding  property? 

A.     Didn't  you  understand  my  answer? 

Q.     No. 

A.  My  answer  was  that  we  tried  to  rent  them 
and  couldn't  then  we  changed  the  approach  and  said, 
"You  can  rent  them  and  we  will  also  let  you  buy 
them  in  30  months,  and  the  part  of  your  rent  will 
say  that  is  profit — in  other  words,  that  $10  between 
forty  and  fifty,  the  accumulation  of  that  will  be 
your   down   payment   and   you   may,    if   j^ou   elect 
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to  do  so,  use  that  as  your  paid-in  equity   in  the 

house." 

Q.  Do  I  understand  correctly  that  on  the  Home- 
wood  Tract  you  first  made  attempt  to  rent  those 
without  an  option  to  purchase?  A.     Yes. 

Q.  And  you  weren't  able  to  rent  a  single  house 
without  an  [93]  option  to  purchase? 

A.  I  suppose — I  think  that  the  gU3^s  down  there 
couldn't  rent  any  of  them  at  all  and  the  option  to 
purchase  contract  was  born  at  that  time. 

Q.  Why,  then,  was  there  a  difference  between 
the  Homewood  Tract  and  Southw'ood  and  Shore- 
view  that  were  Iniilt  later?  There  you  gave  no 
option  to  purchase,  correct? 

A.  Well,  there  is  your  answer.  We  didn't  have 
to.  The  option  to  purchase  was  no  advantage  to  us. 
There  never  would  have  been  an  option  to  purchase 
if  I  could  have  helped  it. 

Q.  Would  you  explain  that  in  a  little  more  de- 
tail, Mr.  Chamberlain? 

A.  Well,  certainly.  It  is  easy  to  explain.  This 
option  to  purchase  clouds  the  title  to  the  house, 
and  as  long  as  an  option  to  purchase  is  alive,  why, 
the  house  doesn't  exactly  belong  to  you  and  doesn't 
exactly  belong  to  the  tenant.  It  belongs  to  the 
tenant  if  he  wants  it  to,  and  you  have  to  wait  for 
him  to  make  an  election  before  you  know  where  you 
stand.  For  instance,  if  we  hadn't  had  these  options 
to  purchase  we  wouldn't  have  had  to  allow  these 
people  to  abuse  these  houses  so. 

Q.     I    understand    from    your    testimony,     Mr. 
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Chamberlain,  that  it  is  your  opinion  that  the  Cor- 
poration 's  intention  was  simply  to  rent  these  houses  ? 
They  had  no  intention  to  sell  the  houses?  [94] 

A.     No,  not  at  that  time. 

Q.  Could  you  explain,  then,  why  it  is  that  all  the 
tax  returns  that  have  been  introduced  in  evidence 
and  identified  as  tax  returns  of  the  Corporation 
show  that  the  business  of  the  corporation  wasn't 
just  the  rental  of  houses  to  war  workers,  but  the 
rental  and  sale  of  houses  to  war  workers. 

A.  I  think  that  designation  is  perfectly  all  right. 
I  think  it  is  a  literal  interpretation  of  the  person 
preparing  the  returns  as  to  the  activities  of  the 
Corporation. 

Q.  You  were  engaged  in  making  sales,  then,  as 
well  as  renting,  is  that  w^hat  you  mean  ? 

A.  Now,  where  there  was  a  sale  made,  the  com- 
pany was  in  the  position  of  having  sold  a  house, 
and  so  I  think  that  the  return  should  say  it  cov- 
ered not  only  renting,  but  also  selling.  Some  of 
these  sales  were  involuntary,  as  you  know. 

Q.  Well,  once  you  had  given  a  purchase  option 
in  a  lease*  to  a  tenant,  then  I  take  it  the  Corporation 
couldn't  very  well  prevent  thv  tenant  from  exer- 
cising the  option  to  sell  if  he  wanted  to  ? 

A.     No. 

Q.  And  that  insofar  as  those  leases  are  con- 
cerned, the  corpo]"ation  was,  in  effect,  holding  those 
houses  for  sale  to  the  tenant  if  they  desired  to  buy, 
is  that  not  correct  ? 

A.     I  think  that  is  a  fair  statement.    It  is  just 
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like  a  person  in  jail  being  a  resident  of  the  jail. 
It  isn't  because  [95]  he  wants  to.    It  is  because  he 
is  ill  there  and  can't  get  out. 

Q.  You  stated  that  after  some  experience  it  ap- 
peared renting  these  houses  was  not  a  profitable 
business,  is  that  correct? 

A.     No,  it  didn't  appear  to  he. 

Q.  I  then  take  it  that  sometime  in — you  said  the 
spring,  was  it,  of  1945,  you  decided  the  houses 
should  be  sold  as  they  liecame  vacant,  is  that  c(n"- 
rect? 

A.  Yes.  Well,  it  isn't  exactly  tlic  case,  oitlier. 
We  are  talking  a])out  two  different  situations.  In 
Pacific  Homes  the  most  vivid  spot  in  my  recollection 
is  Southwood  and  seeing  some  weeds  in  the  front 
yard,  and  that  is  where  I  decided  to  sell  the  houses 
as  they  became  vacant. 

Q.     And  when  did  you  make  that  decision? 

A.     Oh,  it  was  in  June  or  July. 

Q.     Of  what  year? 

A.  Or  May,  1945.  I  think  it  was  right  VE  Bay, 
which  I  believe  was  May  10th. 

Q.  Well,  would  you  state  that  after  that  time, 
then,  the  Corporation  or  you  had  the  intention  that 
the  Corporation  should  hold  these  houses  for  sale 
to  customers  as  the  houses  became  vacant? 

A.  No,  they  Avere  held  for  rent;  but  the  restric- 
tion I  put  on  previously  that  they  were  not  to  be 
sold  at  all  was  lifted. 

Q.  Were  there  any  instances  that  occurred  that 
you  can  recall  where  persons  came  to  you  and  asked 
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you  to  buy  those  [96]  houses  prior  to  that  time  and 

you  refused  to  sell  them? 

A.     In  Sunnyvale,  yes. 

Q.     In  Sunnyvale?   Which  tract  is  that? 

A.     Sunnyvale  had  Homewood  and  Southwood. 

Q.  At  Homewood,  however,  the  tenants  all  had 
options  to  purchase — at  least  the  first  tenant,  is  that 
correct  ? 

Q.  So  that  there  was  nothing  you  could  do  about 
preventing  sales  to  those  tenants?  A.     No. 

Q.  In  Southwood,  you  say  there  were  instances 
you  recall  when  persons  wanted  to  purchase  the 
house  and  you  refused  to  sell  it? 

A.     In  the  early  part  of  the  year. 

Q.     AVhatyear?  A.     1945. 

Q.     As  the  one-year  leases  had  expired? 

A.     Yes. 

Q.  Are  you  familiar  with — Where  are  the  resolu- 
tions of  the  Board  of  Directors? 

According  to  the  minutes  of  the  meeting  of  the 
Board  of  Directors  of  Pacific  Homes,  Inc.,  on  De- 
cember 9,  1943,  it  is  stated,  and  I  quote: 

"The  Chairman  then  stated  that  the  Corporation 
had  sold  and  would  in  the  future  sell  some  of  the 
homes  owned  by  it,  and  that  it  would  be  advisable 
for  [97]  the  directors  to  ratify  the  execution  of  all 
dociunents  that  had  heretofore  been  executed  by 
officers  of  the  Corporation  with  respect  to  sales 
heretofore  made,  and  to  specifically  authorize  the 
execution  of  documents  with  respect  to  sales  to  be 
hereafter  made. 
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"A  discussion  was  had,  and  on  motion  duly  made, 
seconded,  and  unanimously  carried,  the  following 
resolution  was  adopted." 

I  won't  quote  the  resolution,  but  I  just  want  to 
ask  you  if  you  recall  the  meeting  of  the  Boai-d  of 
Directors  ?  A.     Yes. 

Q.     In  December,  1943? 

A.  And  I  can  inform  you  as  to  the  discussion 
had  if  you  would  like  to  hear  it. 

Q.  I  am  simply  interested  in  finding  out  if  at 
that  time  the  Corporation  did  not,  in  effect,  decide 
that  it  should  sell  these  houses  f 

A.  Some  of  those  houses.  Some  of  those  houses 
wc^re  so  beat  up  they  weren't  worth  keeping,  and 
we  decided  to  sell  the  ones  that  had  been  abused  the 
worst,  put  them  into  shape  and  sell  them  to  people 
who  would  take  them  that  way. 

Q.  Is  it  not  true,  Mr.  Chamberlain,  that  the 
decision  to  sell  these  houses  was  made  as  a  result 
of  your  determination  that  that  would  be  the  way 
to  make  the  most  profit  out  of  these  [98]  houses  ? 

A.  Well,  insofar  as  we  weren't  making  any 
money  out  of  rent  of  them  at  all,  I  would  say  that 
was  a  fair  statement.  Whether  that  was  my  con- 
clusion or  not  at  any  given  time,  I  can't  say. 

Q.  After  the  decision  was  reached  to  sell  these 
houses  to  persons  as  the  houses  became  vacant,  you 
have  indicated  that  the  Corporation  did  then  sell 
to  anyone  that  appeared  that  wanted  to  buy,  is  that 
correct?  A.     Correct. 

Q.     And  you  also  testified  it  wasn't  necessaiy  to 
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employ  any  special  selling*  whatever  because  your 
res^ilar  staff  was  able  to  make  all  the  arrangements 
necessary  for  the  sale  of  the  liouses,  is  that  correct? 

A.  Well,  it  wasn't  a  staff  exactly:  It  was  this 
woman  who  was  the  tract  manager  that  did  it,  or 
the  man  that  was  the  tract  manager  as  the  case 
may  be. 

Q.  If  I  understood  you  correctly,  then,  at  the 
time  that  the  decision  Avas  made  that  the  houses 
should  l)e  sold  as  they  l:)ecame  vacant,  it  thereafter 
was  unnecessary  to  engage  in  au}^  kind  of  activity, 
any  kind  of  active  sales  campaign,  because  the 
houses  more  or  less  sold  themselves?  Would  that 
l)e  a  fair  statement? 

A.     I  am  trying  to  think  of  the  implication  of 

that.   I  think  that  is  a  fair  statement.  [99] 

*     *     ^ 

JAMES  E.  MOORE 

a  witness  recalled  on  behalf  of  the  plaintiff',  having 
been  previously  duly  sworn  to  tell  the  truth,  the 
whole  truth  and  nothing  ])ut  the  truth,  testified  as 
follows : 

Further  Direct  Examination 

By  Mr.  Wrixon: 

Q.  Mr.  Moore,  I  will  show  you  Plaintiff's  Ex- 
hil)it  10,  being  the  folder  relating  to  the  Homewood 
Tract,  and  I  will  ask  you  to  state  to  the  Court 
whether  you  examined  all  the  folders  for  the  Home- 
wood  Tract  houses?  A.     Yes. 
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Q.  And  did  you  in  all  the  folders  which  you 
examined  find  one  or  more  leases  corresponding  in 
form  to  the  leases  which  are  shown  in  the  folder 
introduced  in  evidence  in  this  case  for  the  Home- 
wood  Tract?  [101]  A.     Yes. 

Q.  And  did  you  examine  folders  in  the  South- 
wood  Tract  for  each  house  in  the  Southwood  Tract '^ 

A.     Yes. 

Q.  And  did  you  find  in  each  of  the  folders  with 
respect  to  the  Southwood  Tract  a  lease  correspond- 
ing- in  form  to  the  lease  which  is  in  the  folder  which 
is  in  evidence  for  the  Southwood  Tract  in  this  case  ? 

A.     Yes. 

Q.  Did  you  examine  a  folder  for  houses  in  the 
ShorevicM'  Tract?  A.     Yes. 

Q.  And  did  you  find  in  each  folder  of  the  Shore- 
view  Tract  a  lease  corresponding  in  form  to  the 
lease  which  is  in  evidence  for  the  Shoreview  Tract 
in  this  case? 

A.  Yes.  It  could  be  there  are  some  exceptions 
to  these  three  tracts,  and  I  would  like  to  see  an 
exhibit  that  I  prepared  so  that  I  could  point  out 
those  exceptions. 

Mr.  Blackstone:  Are  the  exceptions  these  things 
which  are  shown  in  Column  4? 

A.  I  believe  so.  I  would  like  to  take  a  look  and 
make  sure  of  that. 

Well,  yes,  it  is  in  Column  4  on  the  Homewood 
Tract  at  Footnote  "C"  where  there  was  no  evidence 
of  a  signed  lease  agreement  in  that  file  folder.  [102] 
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On  the  Southwood  Tract  the  exception  would  be 
Footnote  ^'A"  where  the  manager  of  the  tract  had 
been  allowed  to  transfer  his  option  from  the  Home- 
wood  Tract. 

And  on  the  Shoreview  Tract  in  the  Colimm  headed 
lip  ''Other"  with  parenthesis  A,  there  were  seven 

w^hei'e  I  found  no  written  lease  agreement. 

*     *     * 

May  the  record  show  that  at  a  special  meeting 
of  the  Directors  of  Pacific  Homes,  Inc.,  held  on  the 
18th  day  of  April,  1942,  pursuant  to  a  wa-itten 
waiver  of  notice  signed  by  all  of  the  directors  of 
the  Corporation,  the  following  resolution  was 
adopted : 

"Resolved:  That  Ro})ert  Wood  and  Louis 
Scheungnab  be,  and  they  hereby  are  elected  to  be 
Vice-Presidents  of  Pacific  Homes,  Inc.;  and  that 
David  Bohannon  be  and  hereby  is  instructed  to 
notify  and  advise  Wood  and  Scheungnab  as  to  their 
duties  in  relation  to  the  negotiations  of  rental  con- 
tracts." [103] 

With  the  Court's  permission,  also,  I  would  like 
to  make  a  further  reference  to  a  special  meeting  of 
the  Board  of  Directors  of  Pacific  Homes,  Inc. 

May  the  record  show  that  a  special  meeting  of 
the  Directors  of  Pacific  Homes,  Inc.,  was  held  at  the 
offtce  of  the  Corporation  on  the  28th  day  of  Septem- 
ber, 1946,  at  10  o'clock  a.m.  of  that  day,  and  at  the 
said  meeting  the  Board  of  Directors  proceeded  to 
consider  the  matter  of  winding  up  and  dissolving 
the    Corporation,    and    upon    motion    unanimously 
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carried,  the  resolution  relating  to  dissolution  and 
winding  up  of  the  Corporation  was  then  adopted. 

Further,  with  the  Court's  permission,  I  would 
like  to  read  into  the  record  the  details  concerning 
the  option  to  purchase  which  was  granted  to  the 
tenants  in  the  Honiewood  Tract.  Your  Honor  has 
heen  advised  that  options  were  granted,  but  if  I 
may,  I  would  like  to  read  the  form  of  the  option 
into  the  record. 

The  Court:  AVhat  is  your  thought?  AVhat  is  the 
])urpose  of  this  testimony  ?  To  prove  what '? 

Mr.  Wrixon :  The  purpose  of  it  is  merely  to  ac- 
quaint your  Honor  with  the  terms  of  the  option 
agreement. 

The  Court:  AAHiat  benefit  does  that  enter  into  a 
tax  in  this  case"? 

Mr.  Wrixon :  The  only  purpose,  your  Honor,  is 
to  amx)lify  the  testimony  that  was  given  yesterday 
concerning  the  [104]  necessity  for  giving  these  i)ur- 
chase  options  in  order  to  fill  the  houses  that  were 
held  for  rental,  and  I  was  merely  suggesting  it 
might  be  in  order  to  inform  your  Honor  of  the 
terms  of  the  option. 

The  Court:  I  am  trying  to  follow  your  testi- 
mony, but  in  what  manner  does  that  have  to  do 
with  the  tax  in  this  case? 

Mr.  Wrixon:  Well,  so  far  as  the  plaintiff  is 
concerned,  it  doesn't  have  anything  directly  to  do 
with  the  imposition  of  tax.  It  is  just  one  of  the 
statements,  one  of  the  facts  which  are  required  to 
be  presented  in  order  to  ]n'esent  the   entire  case. 
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We  do  not  believe  that,  in  and  of  itself,  it  has  any 
direct  bearing'  on  the  tax  consequences. 

The  Court:    Very  well,  proceed. 

Mr.  Blackstone:  May  I  reply  to  that  comment? 
The  Government's  position  is  that  the  giving  of 
an  option  for  purchase  has  a  very  definite  bearing 
on  the  issue  of  whether  this  Corporation  was  hold- 
ing these  houses  for  sale.  We  have  no  objection,  of 
course,  to  the  plaintiff  acquainting  your  Honor  with 
the  details  of  the  option.  There  is  no  objection  to 
his  readinc:  the  option. 

Mr.  Wrixon:  May  the  record  show  that  I  am 
reading  from  one  of  the  documents  contained  in 
Plaintiff's  Exhibit  10,  b.eing  a  lease  dated  June  15,  | 
1943,  to  L.  W.  Ocken.  I  am  reading  the  i^ortion 
relating'  to  the  option:  [105] 

"During  the  continuance  of  this  agreement,  and 
Avhile  you  are  not  in  default,  you  shall  have  the 
option  to  purchase  the  property  for  the  sum  of 
$4,000  as  follows: 

"A  payment  of  $400  plus  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  the  date  of  this 
letter  until  paid  shall  be  made  by  you  in  cash  to 
Pacific  Homes,  Inc.,  at  the  time  you  elect  to  pur- 
chase the  property;  and  you  shall  then  assume  or 
renew  the  then  unpaid  balance  of  the  FHA  loan 
against  the  property  in  such  manner  as  to  relieve 
Pacific  Homes,  Inc.,  of  any  liability  therefor. 

"You  shall  also  pay  the  cost  of  the  title  policy 
and  the  cost  of  executing'  and  recording  documents. 

"Such  cash  payment  to  Pacific  Homes,  Inc.,  will 
be  reduced  at  the  time  you  elect  to  purchase  the 
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property  by  the  difference  ])etween,  one,  the  total 
of  all  rent  paid  by  you  and,  two,  the  total  of  all 
FHA  payments  made  by  Pacific  Homes,  Inc.,  on 
tlie  loan  covering  the  property  from  date  hereof. 

"The  additional  provisions  set  forth  on  the  re- 
verse side  hereof  are  incorporated  in  and  made  a 
part  of  this  agreement.  [106] 

' '  Additional  provisions : 

"1.  The  property  covered  l)y  this  agreement  is 
described  as  follows: 

"2.  If  the  dwelling  on  the  property  is  under 
construction  at  the  time  this  agreement  is  executed, 
the  rental  shall  commence  on  the  date  Pacific 
Homes,  Inc.,  can  deliver  possession  of  the  property. 

"3.  No  alterations  of  any  kind  in  the  dwelling 
shall  be  made  without  the  prior  written  consent  of 
Pacific  Homes,  Inc. 

''4.  The  rentors  shall  pay  for  all  utilities  serv- 
ices furnished  to  the  property. 

'S*^).  The  renter  shall  keep  the  property  in  first 
class  condition  and  shall  pay  for  all  repairs. 

"6.  The  renter  shall  not  have  the  right  to  sublet 
the  property  or  to  assign  this  agreement  or  any 
interest  in  the  property  without  the  prior  written 
consent  of  Pacific  Homes,  Inc. 

"7.  The  FHA  payments  referred  to  herein  shall 
include  all  payments  made  on  account  of  principal 
and  interest,  fire  insurance,  taxes,  FHA  mortgage 
insurance,  and  all  other  FHA  charges. 

' '  8.  The  option  to  purchase  granted  to  the  renter 
shall  be  conditioned  upon  the  renter  being  accept- 
able to  the   FHA  as   borrowers   in   lieu   of   [107] 
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Pacific  Homes,  Inc.,  and  shall  ])e  subject  to  any 
conditions  imposed  ])y  the  War  Production  Board. 

''9.  The  option  to  purchase  shall  expire  on  the 
first  to  occur  of  the  following: 

"A.     Surrender  of  possession  by  the  renter,  or 

"B.  The  expiration  of  30  months  from  the  date, 
or 

"0.  Default  by  the  renter  which  remains  un- 
remedied for  10  days  after  notice  given  to  the  rent- 
ers by  mail  addressed  to  No.  (blank)  Avenue, 
Sunnyvale,  California. 

"Pacific  Homes  shall  have  the  right  to  inspect 
the  homes  at  any  time. 

"11.  The  renters  are  required  to  give  at  least 
15  days'  notice  before  vacating,  and  are  required 
to  remove  all  rubbish  from  the  premises." 

I  would  like  to  ask  permission,  your  Honor,  to 
read  one  further  portion  of  the  exhibit  attached 
to  the  stipulation — Exhibit  No.  1. 

Your  Honor  will  recall  that  the  application  for 
priorities  in  the  Homewood  case  for  the  first  175 
houses  indicated  it  was  an  application  for  priori- 
ties to  build  houses  for  sale.  It  has  been  vstipulated 
that  after  the  application  had  been  filed,  that  is, 
shortly  before  March  8,  1943,  Pacific  Homes,  [108] 
Inc.,  addressed  a  letter  to  the  Federal  Housing  Ad- 
ministration relating  to  said  December  31st,  1941, 
application  concerning  the  175  houses.  This  is  the 
letter,  which  I  will  now  read. 

The  letter  is  undated,  but  it  is  stipulated  it  was 
written  shortly  prior  to  March  8,  1943. 
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''Mr.  D.  C.  McGinnes,  District  Director, 
"Federal  Housing  Administration, 
"315  Montgomery  Street, 
"San  Francisco,  California. 

"Re:  Priorities  in  Case  No.  77-121-000866  in 
Serial  No.  1731. 

"Dear  Mr.  McGinnes: 

"Number  of  units  175.  Number  of  rooms,  5  (2 
bedrooms).  Total  payment  per  month  during  option 
$45.00.  Agreed  sales  price  24  at  $4,100,  151  at  $4,000. 
Length  of  option,  30  months. 

"The  above  application  was  filed  under  date  of 
December  31,  1941. 

"All  of  the  above  houses  are  completed  and  oc- 
cupied on  the  rental-option  plan.  Although  the 
ori,2,inal  application  was  for  the  purpose  of  sale, 
we  have  proceeded  on  the  rental-option  basis  and 
have  given  all  occupants  option  to  purchase.  We 
now  discover  in  our  original  application  a  sales 
price  was  set  $3,675.  This  obviously  was  an  error 
as  we  did  not  vary  from  our  original  estimates  [109] 
of  cost  and  sales  price.  The  price  set  forth  in  the 
option  given  to  tenants  is  $4,100  for  24  of  the  units 
and  $4,000  for  the  balance  of  151  units.  The  FHA 
commitment  on  the  24  units  is  $3,700  and  on  151 
units,  $3,600.  The  total  monthly  payment  on  all  of 
the  units  is  $4,500  per  month  each. 

"We  will  appreciate  the  approval  of  the  sales 
price  as  originally  intended  as  above  set  forth. 
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"Very  trul}^  yours,  Pacific  Homes,  Inc., 
''D.  D.  BOHANNON, 


President. 


7  J 


Mr.  Wrixon:  That  is  all,  your  Honor,  on  behalf 
of  the  plaintiff. 

Mr.  Blackstone:  May  it  please  the  Court,  the 
Government  has  already  introduced  in  evidence 
three  of  the  tax  returns,  and  we  would  like  to  in- 
troduce in  evidence  as  Defendant's  Exhibit  I)  a  copy 
of  the  miinites  of  a  meeting  of  the  Board  of  Direc- 
tors of  Pacific  Homes  on  December  9,  1943.  That 
was  read  to  Mr.  Chamberlain  yesterday,  but  I  would 
like  to  have  the  minutes  introduced  as  an  exhibit. 

Mr.  Wrixon  has  agreed  to  make  a  copy  available 
so  we  wouldn't  have  to  introduce  the  entire  volume, 
and  if  that  would  be  agreeal)le  we  would  supply  the 
Clerk  either  today  or  tomorrow  with  a  copy  to  be 
marked  Exhibit  D. 


DEFENDANT'S  EXHIBIT  D 

Extract  From  Minutes  of  Special  Meeting  of  the 
Directors  of  Pacific  Homes,  Inc.,  Held  on  De- 
cember 9,  1943 

The  Chairman  then  stated  that  the  corporation 
had  sold  and  would  in  the  future  sell  some  of  the 
homes  owned  by  it,  and  that  it  would  be  advisable 
for  the  directors  to  ratify  the  execution  of  all  docu- 
ments that  had  heretofore  been  executed  by  the 
officers  of  this  corporation  with  respect  to  sales  here- 
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tofore  made  and  to  sj)ecifically  authorize  the  ex- 
ecution of  documents  with  respect  to  sales  to  be 
hereafter  made.  A  discussion  was  had  and,  on  motion 
duly  made,  seconded  and  unanimously  carried,  the 
following-  resolution  was  adopted : 

Resolved,  that  the  President  or  any  Vice  Presi- 
dent of  this  corporation,  tog-ether  with  the  Secretary 
or  any  Assistant  Secretary  of  this  corporation,  l^e 
and  they  hereby  are  authorized  to  execute  in  the 
name,  for  and  on  behalf  and  under  the  corporate 
seal  of  this  corporation,  all  deeds,  agreements  in- 
tended to  effect  the  release  of  this  corporation  from 
liability  on  FHA  loans,  and  other  documents,  which 
may  be  necessary  or  desirable  in  connection  with 
such  sales  as  may  hereafter  be  made  of  real  ])rop- 
erty  owned  by  this  corporation. 

Resolved,  Further,  that  all  deeds,  agreements  and 
other  documents  of  the  character  referred  to  in  the 
first  paragraph  of  this  resolution  which  have  here- 
tofore been  executed  in  the  name,  and  for  and  on 
behalf  of  this  corporation,  by  its  President  or  any 
Vice  President,  and  its  Secretary  or  any  Assistant 
Secretary,  be  and  the  same  are  and  each  of  them 
is  hereby  ratified  and  approved. 

[Endorsed] :     Filed  December  14,  1954. 


We  have  no  other  evidence,  your  Honor. 
[Endorsed]:     Filed  April  15,  1955.  [110] 
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PLAINTIFF'S  EXHIBIT  No.  12 

[Plaintiff's  Exhibit  No.  12  is  an  application  by 
plaintiff  to  the  Office  of  Production  Management, 
Division  of  Priorities,  dated  December  31,  1941,  and 
numbered  77-121-000866,  for  a  preference  rating  on 
material  entering  into  the  construction  of  new 
priA^ately  owned  defense  housing  under  preference 
Order  P55,  and  is  applicable  to  175  of  the  212 
houses  constructed  by  plaintiff  at  Homewood  Tract. 
The  application  contains  a  certificate  by  plaintiff 
that  it  proposes  new  construction  as  follows: 

"4.  New  construction  for  sale  (include  only 
single-family  properties  for  sale-detached,  semi- 
detached, and  row  houses)  : 

"  (a)  The  number  of  dwelling  units  for  sale  and 
the  proposed  sales  price,  including  land,  buildings 
and  improvements  are : 

''Number  of  dwelling  units:  175, 

"Sales  price  Per  unit:  at  $3,675.00. 

''Number  of  Dwelling  units: 

"Sales  lorice  per  unit: "] 

[Endorsed]:     Filed  December  13,  1954. 
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PLAINTIFF'S  EXHIBIT  No.  13 

[Plaintilf's  Exhibit  No.  13  is  an  application  hy 
plaintiff  to  the  Office  of  Production  Management, 
Division  of  Priorities,  dated  April  6,  1942,  and 
numbered  77-121-001571,  for  a  preference  rating 
on  material  entering  into  the  construction  of  new 
privately  owned  defense  housing  under  Preference 
Order  P55  and  is  applicable  to  31  of  the  212  houses 
constructed  by  plaintiff  at  Home  wood  Tract.  The 
application  contains  a  certificate  by  plaintiff  that  it 
proposes  new  construction  as  follows: 

"5.  New  construction  for  rent  (includes  single- 
family  properties  for  rent,  and  row  houses) : 

''(a)  The  number  of  dwelling  units  for  sale  and 
the  proposed  sales  price,  including  land,  buildings 
and  improvements,  are: 

''Number  of  dwelling-  units:  31. 


I 


"Total  monthly  rent  per  unit:  $50.00. 

"Number  of  dwelling  units: 

"Sales  price  per  unit: "] 

[Endorsed] :    Filed  December  13,  1954. 
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PLAINTIFF'S  EXHIBITS  Nos.  14, 15,  16 

[Plaintiff's  Exhibits  Nos.  14,  15,  and  16  are  appli- 
cations by  plaintiff  to  the  Office  of  Production  Man- 
agement, Division  of  Priorities,  dated  May  28,  1943 ; 
September  9,  1943,  and  October  21,  1943,  respec- 
tively, and  numbered  111-00487,  99-121-00609  and 
99-121-01049,  respectively,  for  a  preference  rating  on 
material  entering  into  the  construction  of  new  pri- 
vately owned  defense  housing  under  Preference 
Order  P55,  and  is  applicable  to  the  total  of  63  houses 
constructed  by  plaintiff'  at  Shoreview  Tract.  Each 
application  contains  a  certificate  by  plaintiff  that  it 
proposes  new  construction  as  follows: 

''The  Undersigned  Hereby  Cei'tifies  and  AgTees 
That  for  the  Duration  of  the  Emergency  Declared 
to  Exist  b}^  the  President  on  September  8,  1939: 

"1.  I  will  hold  for  rent  the  following  accommo- 
dations at  rental  per  units  or  in  excess  of  the 
monthly  charges  designated  in  this  schedule,  except 
as  otherwise  authorized  by  General  Orders  60-2  and 
60-3  of  the  National  Housing  Agency ;  and  I  will  not 
include  in  the  lease  of  said  accommodations  any  op- 
tion to  purchase  except  in  accordance  with  said  gen- 
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eral  orders.  (List  on  any  one  line  only  accommoda- 
tions having  the  same  room  count,  basic  type  symbol 
and  rental.  Give  the  exact  rent  in  each  case,  not  a 
range  of  rents.  For  information  necessary  to  com- 
plete this  schedule,  see  instructions) :" 

The  number  of  houses  to  be  built  under  the  three 
applications  are: 

Family  Dwelling  Units 

Monthly  Rent  Per  Accommodation 
No.  of  Basic  Charge  for 

No.  of  Rooms  Type  Block  Total  Tenant  Shelter 

Units    Each  Symbol  Lot  No.  No.  Rent  Services  Rent 

51     5I/L.       L     $50.00     

9     51^       L    $50.00     

3     514       L     $50.00     


[Endorsed]  :     Filed  December  13,  1954. 


PLAINTIFF'S  EXHIBIT  Xo.  17 

[Plaintilf's  Exhibit  No.  17  is  an  application  by 
plaintilf  to  the  Office  of  Production  Management, 
Division  of  Priorities  dated  September  9,  1943,  num- 
bei'ed  99-121-00563  for  a  preference  rating  on  ma- 
terial entering  into  the  construction  of  new  privately 
I  owned  defense  housing  under  Preference  Order  P55, 
!  and  is  applicable  to  the  72  houses  constructed  by 
1  plaintiff  at  Southwood  Tract.    The  application  con- 
tains a  certificate  by  plaintiff  that  it  proposes  new 
construction  as  follows : 

Family  Dwelling  Units 

Monthly  Rent  Per  Accommodation 
No.  of  Basic  Charge  for 

No.  of  Rooms  Type  Block  Total  Tenant  Shelter 

Units    Each  Symbol  Lot  No.  No.  Rent  Services  Rent 

72     L     lto72,     $50.00     


inc. 
[Endorsed]  :     Filed  December  13,  1954. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  AV.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  and  accom- 
panying documents  and  exhibits,  listed  below,  are 
the  originals  filed  in  this  Court  in  the  above-entitled 
case  and  that  they  constitute  the  record  on  appeal 
herein  as  designated  by  the  attorneys  for  the  appel- 
lant: 

Complaint  to  recover  taxes  paid. 

Answer. 

Requests  for  admissions  under  Rule  36. 

Response  of  defendant  U.  S.  of  America  to  re- 
quests for  admissions. 

Sti])ulation  with  plaintiff's  exhibits  1  to  7  at- 
tached. 

Memorandum  opinion. 

Findings  of  fact  and  conclusions  of  law. 

Judgment. 

Notice  of  appeal. 

Cost  bond  on  appeal. 

Designation  of  record  on  appeal. 

Reporter's  transcript  of  one  volume  of  trial. 

Plaintiff's  Exhibits  Nos.  8  to  22,  inclusive. 

Defendant's  Exhibits  Nos.  A  to  D,  inclusive. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  18th 
day  of  April,  1955. 


1 66  Pacific  Homes,  Inc.,  vs. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  MARY  C.  ROBB, 
Deputy  Clerk. 


[Endorsed]  :     No.  14,732.  United  States  Court  of  * 

i 

Appeals  for  the  Ninth  Circuit.  Pacific  Homes,  Inc., , 
a    Corporation,    Appellant,    vs.    United    States    of 
America,  Appellee.    Transcript  of  Record.    Appeal 
from  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division. 

Filed  April  19,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14,732 

PACIFIC  HOMES,  INC.,  a  California  Corpora- 
tion, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
PLAINTIFF-APPELLANT,  PACIFIC 
HOMES,  INC.,  A  CORPORATION,  IN- 
TENDS TO  RELY 

I. 

The  Court  erred  in  finding  as  facts  upon  material 
issues  in  this  case  the  following*: 

(a)  that  the  houses  in  the  Southwood  Tract  were 
ever  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  Plaintiff- Appellant's  trade  or 
business,  and 

(b)  that  the  houses  in  the  Shore  view  Tract  here 
in  issue  were  ever  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  Plaintiff-Appel- 
lant's trade  or  business,  and 

(c)  that  the  houses  in  the  Homewood  Tract, 
which  were  sold  to  persons  without  options  to  buy, 
were  ever  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  Plaintiff- Aj)pellant's  trade 
or  business. 
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II. 

That  the  Court  erred  in  failing  to  find  as  facts 
upon  material  issues  in  this  case  the  following : 

(a)  that  the  houses  in  the  Southwood  Tract  were 
held  as  an  investment  for  the  purpose  of  renting 
such  houses  to  defense  workers  and  were  so  held  at 
the  time  that  Plaintiff- Appellant  decided  to  liqui- 
date said  tract. 

(b)  that  the  houses  in  the  Shoreview  Tract  here 
in  issue  were  held  as  an  investment  for  the  purpose 
of  renting  such  houses  to  defense  workers  and  were 
so  held  at  the  time  that  Plaintiff-Appellant  decided 
to  liquidate  said  tract. 

(c)  that  the  houses  in  the  Homew^ood  Tract, 
which  were  sold  to  persons  without  option  to  buy, 
were  held  as  an  investment  for  the  purpose  of  rent- 
ing such  houses  to  defense  workers  and  were  so 
held  at  the  time  that  the  Plaintiff -Appellant  decided 
to  liquidate  said  tract. 

III. 

That  the  Court  erred  in  failing  to  find  as  facts 
upon  material  issues  in  the  case  the  following: 

(a)  That  in  early  May,  1945,  Plaintiff- Appel- 
lant decided  to  liquidate  the  Southwood  Tract. 

(b)  that  in  early  May,  1945,  Plaintiff-Appellant 
decided  to  liquidate  the  Shoreview  Tract  here  in 
issue. 

(c)  that  in  early  May,  1945,  Plaintiff-Appellant 
decided  to  liquidate  the  houses  in  the  Homewood 
Tract  not  subject  to  an  option  to  purchase  on  the 
part  of  the  lessee. 
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IV. 

That  the  Coui*t  erred  in  failing  to  find  as  facts 
upon  material  issues  in  the  case,  namely : 

(a)  that  prior  to  early  May,  1945,  Plaintiff - 
Appellant  did  not  sell  houses  in  the  Southwood 
Tract  with  frequency  oi*  continuity. 

(b)  that  prior  to  early  May,  1945,  Plaintiff- 
Appellant  did  not  sell  houses  in  the  Shoreview 
Tract  here  in  issue  with  frequency  or  continuity. 

(c)  that  prior  to  early  May,  1945,  Plaintiff- 
Appellant  did  not  sell  houses  in  the  Homewood 
Tract  (other  than  those  sold  to  option  holders)  with 
frequency  or  continuity. 

i  ^- 

That  the  Court  erred  in  failing  to  find  as  facts 
upon  material  issues  in  this  case : 

(a)  That  after  Plaintiff-Appellant  decided  to 
liquidate  the  Southwood  Tract,  the  method  in  which 
Plaintiff- Appellant  sold  houses  in  the  Southwood 
Tract  did  not  amount  to  going  into  the  business  of 
selling  to  customers  in  the  regular  course  of  trade  or 
business  and  that  in  making  such  sales,  Plaintiff- 
Appellant  did  not  thereby  enter  the  real  estate  busi- 
ness or  carry  on  the  sales  in  the  manner  in  which 
such  a  business  is  ordinarily  conducted. 

(b)  That  after  Plaintiff-Appellant  decided  to 
liquidate  the  Shoreview  Tract  here  in  issue,  the 
method  in  which  Plaintiff'-Appellant  sold  houses  in 
the  Shoreview  Tract  did  not  amount  to  going  into 
the  business  of  selling  to  customers  in  the  regular 
course  of  trade  or  business  and  that  in  making  such 
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sales,  Plaintiff- Appellant  did  iiot  thereby  enter  the 
real  estate  business  or  carry  on  the  sales  in  th(^  man- 
ner in  which  snch  a  bnsiness  is  ordinarily  concbicted. 
(c)  That  after  Plaintiff -Appellant  decided  to 
liquidate  the  Homewood  Tract,  the  method  in  which 
Plaintiif -Appellant  sold  houses  in  the  Homewood 
Tract  (other  than  to  option  holders)  did  not  amount 
to  going  into  the  business  of  selling  to  customers  in 
the  regular  course  of  trade  or  business  and  that  in 
making  such  sales,  Plaintiff-Appellant  did  not 
thereby  enter  the  real  estate  business  or  carry  on 
the  sales  in  the  manner  in  which  such  a  business  is 
ordinarily  conducted. 

VI. 

That  the  Court  erred  in  failing  to  find  as  facts 
upon  material  issues  in  the  case  the  following: 

(a)  That  Plaintiff- Appellant's  sales  of  houses  in 
the  Southwood  Tract  were  sales  in  the  course  of 
liquidation  of  its  investment  in  that  Tract. 

(b)  That  Plaintiff- Appellant's  sales  of  houses  in 
the  Shore^dew  Tract  here  in  issue  were  sales  in  the 
course  of  liquidation  of  its  investment  in  that  Tract. 

(c)  That  Plaintiff -Appellant's  sales  of  houses  in 
the  Homewood  Tract  (other  than  to  option  holders) 
were  sales  in  the  course  of  liquidation  of  its  invest- 
ment in  that  Tract. 

VII. 
Finding  number  6  of  the  Court's  Findings  of  Fact 
is  in  error  in  stating  that  the  Chairman  of  the  Board 
of  Directors  of  Plaintiff- Api:)ellant  expressed  the  in-  jl 
tention  of  plaintiff  to  sell  its  houses  on  December  9, 
1943,  whereas,  in  fact  the  Chairman  merely  stated 
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that  the  corporation  had  sold  ar.d  would  in  the  fu- 
ture sell  some  of  the  homes  owned  by  it.  Said  find- 
ing: is  further  eiToneous  in  failing  to  state  (except 
with  respect  to  homes  in  the  Homewood  Tract  on 
which  there  was  an  option  to  sell)  that  plainti:ff  in- 
tended to  rent  all  of  its  houses  until  it  decided  in 
early  May,  1945,  to  liquidate  the  Tracts. 

VIII. 
That  the  Court  erred  in  concluding  as  a  matter 
of  law  that  the  income  received  by  plaintiff  from 
the  sale  of  its  houses  in  the  Southwood  Tract  in  the 
fiscal  years  1945,  1946  and  1947  was  taxable  as  ordi- 
nary income. 

IX. 


That  the  Court  erred  in  concluding  as  a  matter  of 
law  that  the  income  received  by  ])laintif(:*  from  the 
sale  of  its  houses  in  the  Shore  view  Tract  here  in 
issue  in  the  fiscal  years  1945,  1946,  and  1947  was 
taxable  as  ordinary  income. 

X. 

That  the  Court  erred  in  concluding  as  a  matter  of 
law  that  the  income  received  by  plaintiff  from  the 
sale  of  its  houses  in  the  Homewood  Tract  (other 
than  sales  to  option  holders)  in  the  fiscal  years  1945, 
1946,  and  1947  w^as  taxable  as  ordinary  income. 

XI. 

That  the  Court  erred  in  failing  to  conclude  as  a 
matter  of  law  that  the  gain  realized  from  the  sale  of 
houses  in  the  Southwood  Tract  held  by  Plaintiff- 
Appellant  for  more  than  six  months,  should  be 
taxed   as   a   long-term   capital   gain   instead   of   as 
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ordinary  gain,  and  in  failing  to  determine  the 
amonnt  to  which  Plaintiff-Api:)ellant  is  entitled  by 
way  of  judgment  under  paragraph  15  of  the  stipu- 
lation in  evidence. 

XII. 

That  the  (^ourt  erred  in  failing  to  conclude  as  a  j 
matter  of  law  that  the  gain  realized  from  the  sale 
of  houses  in  the  Shoreview  Tract  held  by  Plaintiff- 
Appellant  for  more  than  six  months,  should  be 
taxed  as  a  long-term  capital  gain  instead  of  as 
ordinary  gain,  and  in  failing  to  determine  the 
amount  to  which  Plaintiff- Appellant  is  entitled  by 
way  of  judgment  imder  paragraph  15  of  the  stipu- 
lation in  evidence. 

XIII. 

That  the  Court  erred  in  failing  to  conclude  as  a 
matter  of  law  that  the  gain  realized  from  the  sale 
of  houses  in  the  Homewood  Tract  (except  on  sales 
to  option  holders)  held  by  plaintiff-appellant  for 
more  than  six  months,  should  be  taxed  as  a  long- 
term  capital  gain  instead  of  as  ordinary  gain,  and 
in  failing  to  determine  the  amount  to  which  Plain- 
tiff-Appellant is  entitled  by  way  of  judgment  under 
paragraph  15  of  the  stipulation  in  evidence. 

XIV. 

That  the  Court  erred  in  failing  to  find  as  a  fact 
that  jjlaintiff-appellant's  decision  to   liquidate   the 
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tracts  was  caused  by  the  adverse  economic  conditions 
incident  to  the  end  of  World  War  II. 

Dated,  this  26th  day  of  April,  1955. 

/s/  L.  W.  WRIXON, 
/s/  CARL.   R.    SCHULZ, 

Attorneys  for  Appellant. 

Receipt  of  Copy  acknowledged. 

[Endorsed] :     Filed  April  26,  1955. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  THAT  PORTIONS  OF 
EXHIBITS  NEED  NOT  BE  PRINTED 

It  is  hereby  stipulated  by  and  between  counsel 
for  the  respective  parties  in  the  above  appeal  that 
those  portions  of  the  exhibits  not  designated  by 
either  party  to  be  inchided  in  the  printed  record  on 
appeal  may  be  printed  by  either  party  as  an  appendix 
to  its  brief,  or  in  the  alternative  either  party  may 
furnish  to  the  Court  four  typewritten  copies  of  such 
portions. 

Dated:  April  28,  1955. 

LLOYD  H.  BURKE, 

United  States  Attorney ; 

By  /s/  GEORGE  A.  BLACKSTONE, 
Assistant   United   States   Attorney,   Attorneys   for 
Appellee. 

Dated:  May  2,  1955. 

/s/  L.  W.  WRIXON, 
/s/  CARL  R.  SCHULZ, 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  May  4,  1955. 
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(e)  Appellant's  sales  of  houses  here  in  issue  were  not 
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the  intention  of  appellant  to  sell  its  houses  and  that 
thereafter  appellant 's  intention  was  to  pursue  which- 
ever activity,  renting  or  selling,  proved  more  profit- 
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(h)  The  rules  stated  by  this  Court  in  McGah  v.  Commis- 
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No.  14,732 

IN"  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Pacific  Homes,  Inc.,  a  corporation. 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division, 

OPENING  BRIEF  FOR  APPELLANT. 


STATEMENT  AS  TO  JURISDICTION. 

This  is  an  action  by  Appellant  (plaintiff  below), 
a  California  corporation,  to  recover  from  Appellee 
(defendant  below),  certain  United  States  Income 
Taxes  and  United  States  Excess  Profits  Taxes  which 
Appellant  claims  were  erroneously  and  illegally  col- 
lected by  Appellee  from  Appellant  (R.  3,  16,  17). 

The  District  Court  had  jurisdiction  imder  Title  28, 
U.S.C,  Sec.  1340,  1346.  Such  jurisdiction  is  alleged 
in  the  complaint  (R.  5,  8,  11,  14),  and  is  admitted  in 
the  answer  (R.  18,  19,  20,  21). 


The  complaint  prayed  for  judgment  against  Appel- 
lee in  the  amount  of  $141,041.48,  with  interest  thereon 
(R.  16,  17).  The  case  was  tried  to  the  Court  without 
a  jury  (R.  49). 

Judgment  was  rendered  on  February  16,  1955  that 
Appellant  take  nothing  by   its   action  and   that   its  ; 
action  and  complaint  be  dismissed  without  costs  (R. 
50).     The  trial  Court  filed  a  Memorandiun  Opinion 
(R.  39). 

Timely  Notice  of  Appeal  was  filed  on  March  10,  ^ 
1955  (R.  50,  51). 

Hereinafter  in  this  brief,  Appellant  will  be  some- 
times referred  to  as  plaintiff,  because  such  reference 
will  be  more  consistent  with  the  record  to  which 
reference  is  being  made.  Correspondingly,  Appellee 
in  some  cases,  for  convenience,  may  be  referred  to 
as  defendant. 


STATEMENT  OF  THE  CASE. 

The  issue  in  this  case  involves  the  treatment,  for 
federal  income  and  excess  profits  tax  purposes,  of 
gains  derived  by  plaintiff-appellant  from  the  sale 
of  single  family  dwelling  houses  constructed  at  de- 
fense housing  projects  known  as  Southwood,  Shore- 
view  and  Homewood.  All  of  the  houses  involved  in 
this  appeal  were  held  more  than  six  months  prior  to 
sale  (R.  90,  91),  and  all  had  been  leased  prior  to  sale, 
either  under  simple  leases  or  under  leases  with  option 
to  buy  (Finding  5,  R.  45).  The  leases  with  option 
to  buy  (356  in  niunber,  R.  75)  were  in  all  cases  for  a 


term  of  30  months  and  permitted,  but  did  not  compel, 
the  tenant  to  purchase  the  house  within  that  period. 
The  simple  leases  contained  no  option  to  buy  (R.  71). 
Of  this  latter  type,  210  were  for  the  term  of  12 
months,  and  5  were  month  to  month  tenancies  (R. 
75). 

The  Court  correctly  states  in  its  opinion: 

'^Plaintiff's  position  is  that  the  profits  which 
resulted  from  their  sales  of  defense  housing  were 
subject  to  the  capital  gains  tax  of  25%  under 
Section  117(j)  of  the  U.  S.  Internal  Revenue 
Code.  Defendant  claims  that  the  profits  from  the 
sales  of  defense  housing  should  be  taxed  at  ordi- 
nary income  and  excess  profits  tax  rates  in  the 
same  mamier  as  if  the  houses  constituted  prop- 
erty held  by  plaintiff  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  its  trade  or 
business."    (R.  39.) 

Full  information  respecting  the  number  and  types 
of  leases  appears  in  Appellant's  Exhibit  11  (R.  75). 
Full  information  as  to  the  lease  and  sale  history  of 
the  homes  by  months  appears  in  Exhibits  5,  6  and  7 
annexed  to  the  Stipulation  on  file  (R.  36,  37  and  38). 
Full  information  as  to  rents  received  (R.  33),  profit 
from  real  property  sales  (R.  34),  and  investment  in 
real  property  (R.  35)  appears  in  Exhibits  Nos.  2,  3 
and  4  attached  to  the  Stipulation  (R.  33,  34  and  35). 

This  appeal  involves  the  sufficiency  of  the  evidence 
to  support  certain  findings  and  the  failure  of  the 
Court  to  find  in  accord  with  the  evidence. 

The  Court  made  findings  of  fact  which  are  num- 
bered from  1  to  16,  inclusive.     For  the  Court's  con- 


venience,  we  tabulate  below  the  findings  which  we  ac- 
cept; those  which  we  accept  with  a  reservation,  and 
those  which  form  the  basis  for  the  claims  in  our 
Specification  of  Errors: 

Findings  which  we  accept:  1,  2,  4,  5,  9,  10,  11  and  13. 

Accepted  with  a  reservation:  7  and  15. 

Claimed  hy  Appellant  to  he  Erroneous  in  whole  or 
in  part:  3,  6,  8,  12,  14  and  16. 

The  material  which  follows  in  this  statement  of  the 
case  has  been  taken  from  the  above  listed  findings 
which  we  accept  together  with  findings  7  and  15  which 
we  accept  with  a  reservation. 

The  action  was  brought  pursuant  to  28  U.S.C,  Sec- 
tion 1346(a)(1)  (R.  43)  by  plaintiff  against  the 
United  States  of  America,  for  the  refund  of  corporate 
Excess  Profits  Taxes,  plus  interest  for  the  fiscal  years 
ended  May  31,  1945  and  May  31,  1946;  also  for  the 
refund  of  corporate  income  taxes  for  the  fiscal  years 
ended  May  31,  1945  and  May  31,  1947,  with  interest 
(Finding  1  rephrased,  R.  43,  44). 

By  stipulation,  the  parties  agreed  that  in  the  event 
the  Court  orders  judgment  in  favor  of  appellant,  and 
the  parties  are  imable  to  agree  upon  the  principal 
amount  of  the  judgment  and/or  interest,  each  party 
should  have  the  right  to  offer  such  additional  evidence 
as  may  be  pertinent  to  a  determination  of  the  amount 
of  such  judgTuent,  and  any  interest  thereon  (Stipula- 
tion, R.  29). 

Plaintiff  was  incorporated  under  the  laws  of  the 
State  of  California  on  August  9,  1941,  and  was  dis- 


solved  on  May  31,  1947.  Twenty-six  shares  of  plain- 
tiff's stock  were  originally  issued  to  David  D.  Bolian- 
non,  who  sold  such  shares  to  plaintiff's  treasury  on 
May  10,  1945.  Twenty-four  shares  of  plaintiff's  stock 
were  originally  issued  to  Ross  H.  Chamberlain  who, 
after  May  10,  1945,  was  the  sole  stockholder  of  plain- 
tiff corporation  (Finding  2;  R.  44). 

On  or  about  September  1,  1942,  plaintiff  completed 
the  construction  of  212  single-family  dwelling  houses 
in  a  subdivision  known  as  "Homewood  Tract".  On 
or  about  January  1,  1944,  plaintiff  completed  the  con- 
struction of  72  single-family  dwelling  houses  in  a 
subdivision  known  as  "Southwood  Tract".  On  or 
about  February  1,  1944,  plaintiff  completed  the  con- 
struction of  63  single-family  dwelling  houses  in  a 
subdivision  known  as  ''Shore view  Tract"  (Finding  4, 
R.  44). 

Seven  of  the  houses  in  the  Shoreview  Tract  were 
sold  in  the  last  three  months  of  1943  immediately 
upon  construction.  All  212  houses  in  the  Homewood 
Tract  were  initially  rented,  after  construction,  to  de- 
fense workers  mider  leases  containing  options  in  the 
tenants  to  purchase  the  houses  within  30  months.  All 
of  the  houses  in  the  Southwood  Tract  and  the  unsold 
houses  in  the  Shoreview  Tract  were  initially  rented, 
after  constru.ction,  without  options  in  the  lessees  to 
buy  the  houses   (Finding  5,  R.  45). 

Renting  the  Homewood  Tract  houses  with  purchase 
options  in  the  tenants  was  an  effective  sales  device 
in  that  it  created  a  ready-made  sales  market  for  those 
houses.     Such  houses  were  necessarily  held  for  sale 


to  tenants  if  they  decided  to  exercise  their  options. 
Plaintiff  vohmtarily  and  without  any  compulsion 
from  Federal  Governmental  agencies  or  other  third 
parties  granted  the  options  to  buy  to  the  lessees  of 
the  Homewood  Tract  houses.  Renting  with  option  to 
buy  was  a  m.ethod  of  doing  business  (Finding  7,  R.  I 
45). 

(In  conceding  the  correctness  of  this  finding  7, 
we  do  so  because,  by  its  terms  it  is  limited  in  its 
application  to  transactions  at  Homewood  and  re- 
fers to  operations  under  lease-option  arrange- 
ments. WE  CONCEDE  ON  THIS  APPEAL 
THAT  SALES  MADE  BY  PLAINTIFF  AT 
HOMEWOOD  BY  THE  EXERCISE  OF  A 
LEASE  OPTION,  ARE  SALES  TO  CUS- 
TOMERS PRIMARILY  IN  THE  COURSE 
OF  TRADE  OR  BUSINESS.  THE  DECISION 
OF  THIS  COURT  IN  ROLLINGWOOD  v. 
C.  I.  R.,  190  Fed.  (2d)  263;  CCA9,  1951,  SO 
HELD.  WE  STATE  MOST  EARNESTLY 
HOWEVER,  THAT  EXCEPT  IN  THE 
SINGLE  SITUATION  WHERE  THE  SALE 
IS  MADE  BY  THE  EXERCISE  OF  A 
LEASE  OPTION,  THE  REASONING  OF 
THE  ROLLINGWOOD  CASE,  WHEN  AP- 
PLIED TO  ALL  THE  FACTS  OF  OUR 
CASE,  COMPELS  A  DECISION  IN  FAVOR 
OF  APPELLANT.) 

Commencing  in  June,  1944,  and  continuing  through 
April,  1946,  137  houses  in  the  Homewood  Tract  were 
sold  to  tenants  exercising  options  in  their  leases  to 
purchase.  Commencing  in  April,  1945,  and  con- 
tinuing   through    August,    1946,    the    remaining    69 


houses  in  the  Homewood  Tract  were  sold  to  persons 
without  options  to  buy  (Finding  9,  R.  46). 

Commencing  in  April,  1945,  and  continuing  through 
July,  1946,  all  72  houses  in  the  Southwood  Tract  were 
sold  (Finding  10,  R.  47). 

Commencing  in  April,  1945,  and  continuing  through 
June,  1946,  all  remaining  56  houses  in  the  Shoreview 
Tract  were  sold  (Finding  11,  R.  47). 

In  addition  to  the  sales  of  houses  in  Homewood, 
Southwood  and  Shoreview  Tracts,  plaintiii'  sold  all 
of  its  houses  in  three  other  tracts,  not  here  in  issue, 
during  the  fiscal  years  ending  May  31,  1946,  and  May 
31,  1947,  plaintiff  having  acquired  such  other  tracts 
in  its  fiscal  year  ending  May  31,  1946.  Plaintiff  went 
out  of  business  and  dissolved  on  May  31,  1947  (Find- 
ing 13,  R.  47). 

Because  of  the  wartime  and  postwar  demands  for 
houses,  plaintiff's  houses  were  sold  without  the  neces- 
sity of  engaging  in  extensive  advertising  or  sales  cam- 
paigns. The  houses  in  effect  sold  themselves.  The 
absence  of  "For  Sale"  signs  on  the  tracts  had  a  sales 
motive  and  was  a  deliberate  sales  technique  of  plain- 
tiff to  give  prospective  costumers  a  sense  of  scarcity 
of  available  houses  for  sale  and  thereby  make  the 
house  being  sold  seem  more  desirable.  Most  of  the 
sales  were  made  by  plaintiff's  salaried  tract  managers 
but  where  their  efforts  were  not  sufficient,  sales  were 
effected  through  real  estate  brokers  on  a  commission 
basis  (Finding  14,  R.  47). 

For  reasons  set  forth  hereafter,  we  take  issue 
with   the  last   sentence   of  Finding  14  reading: 
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*' Plaintiff's  selling  activities  under  the  circum- 
stances, together  with  the  frequency  and  con- 
tinuity of  sales,  were  sufficient  to  constitute  a 
trade  or  business  of  selling  houses."  (Finding  14, 
R.  48). 

The  houses  in  the  Homewood  Tract  which  were  sold 
to  tenants  pursuant  to  options  to  buy  were  held 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  plaintiff's  trade  or  business  from  the  time  the 
lease-option  agreements  were  executed  (Finding  15, 
R.  48). 

In  accepting  this  finding  to  be  correct,  we  do 
so  because  it  is  limited  to  sales  pursuant  to  op- 
tions at  Homewood  Tract.  This  is  consistent  with 
the  reservation  made  by  us  concerning  Finding  7 
(Ante  p.  6). 


SPECIFICATIONS  OF  ERRORS  RELIED  UPON. 

When  in  this  brief,  reference  is  made  to  "houses 
here  in  issue",  it  will  refer  to  ALL  sales  of  South- 
wood  Tract,  ALL  sales  at  the  Shoreview  Tract  (other 
than  the  7  houses  sold  immediately  on  construction, 
Finding  5,  R.  45)  and  sales  of  55  houses  at  HOME- 
WOOD^  on  which  the  original  lease  had  expired  and   j 


^The  "houses  here  in  issue,"  insofar  as  the  Homewood  Tract  is 
concerned,  include  only  the  55  houses  listed  in  column  2  of  ap- 
pellant's Exhibit  No.  5  (App.  p.  iii).  The  sales  of  141  houses 
at  Homewood,  appearing  in  column  1  of  Exhibit  No.  5  are  ex- 
cluded from  consideration  on  this  appeal  because  the  Court 
found  (Finding  7,  R.  46,  and  Finding  15,  R.  48)  that  the  renting 
of  such  houses  with  an  option  to  buy,  was  a  method  of  doing 
business  and  that  such  houses,  when  sold,  were  held  primarily 


the  houses  were   thereafter  leased  on   simple  leases 
without  option  to  buy. 

Appellant  specifies  the  following  listed  errors: 

1.  The  Court  erred  in  finding  and  concluding  with- 
out any  supporting  evidence,  that  the  houses  here 
in  issue  were  ever  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  appellant's  trade  or  busi- 
ness. This  specification  of  error  embraces  the  subject 
matter  contained  in  Findings  3,  8,  12,  14  and  16  (R. 
44-48). 

2.  The  Court  erred  in  finding  and  concluding 
without  any  supporting  evidence,  that  the  Board  of 
Directors  of  appellant  on  December  9,  1943,  author- 
ized the  future  sale  of  appellant's  houses  and  that 
the  Chairman  of  the  Board  of  Directors  of  appellant 
expressed  the  intention  of  appellant  to  sell  its  houses ; 
that  thereafter  appellant's  intention  was  to  pursue 
whichever  activity,  renting  or  selling,  proved  more 
profitable  (see  Finding  6,  R.  45). 

3.  The  Court  erred  in  failing  to  find  and  conclude 
on  the  evidence,  that  the  houses  here  in  issue  were 
held  as  an  investment  for  the  purpose  of  renting 
such  houses  to  defense  workers,  and  were  so  held  at 


for  sale  to  customers  in  the  ordinary  course  of  appellant's  trade 
or  business.  This  finding  is  consistent  with  the  decision  of  this 
Court  in  the  case  of  Rollingwood  v.  Commiasioyier  of  Int.  Rev., 
190  Fed.  (2d)  263,  CCA  9,  1951.  The  additional  sales  at  Home- 
wood  Tract,  16  in  number,  shown  in  columns  3  and  4  of  appel- 
lant's Exhibit  No.  f),  R.  36  (App.  p.  iii)  are  also  excluded  from 
consideration  on  this  appeal  because  some  of  the  facts  concerning 
these  transactions  could  not  be  ascertained  with  sufficient  cer- 
tainty to  properly  present  the  matter  on  this  appeal. 
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the  time  appellant  decided  to  liquidate  said  houses 
and  in  failing  to  find  and  conclude  on  the  evidence 
that  early  in  May,  1945,  appellant  decided  to  liquidate 
the  houses  here  in  issue. 

4.  The  Court  erred  in  failing  to  find  and  conclude 
on  the  evidence,  that  prior  to  early  May,  1945,  appel- 
lant did  not  sell  any  of  the  houses  here  in  issue  with 
frequency  or  continuity. 

5.  The  Court  erred  in  failing  to  find  and  conclude 
on  the  evidence,  that  after  Appellant  decided  to 
liquidate  the  houses  here  in  issue,  the  method  by 
which  Appellant  sold  said  houses  here  in  issue  did  not 
amount  to  going  into  the  business  of  selling  houses 
to  customers  in  the  regular  course  of  trade  or  busi- 
ness, and  that  in  making  such  sales.  Appellant  did  not 
thereby  enter  the  real  estate  business  or  make  sales 
in  the  manner  in  which  such  a  business  is  ordinarily 
conducted. 

6.  The  Court  erred  in  failing  to  find  and  conclude 
on  the  evidence,  that  appellant's  decision  to  liquidate 
the  houses  here  in  issue  was  caused  by  misuse  of  the 
properties  by  tenants,  and  adverse  economic  condi- 
tions incident  to  the  end  of  hostilities  in  Europe. 

7.  The  Court  erred  in  failing  to  find  and  conclude 
on  the  evidence,  that  appellant's  sales  of  the  houses 
here  in  issue  were  sales  in  the  course  of  liquidation 
of  its  investment  in  said  houses. 

8.  The  Court  erred  in  concluding  as  a  matter  of 
law,  that  the  income  received  by  appellant  from  the 
sale  of  the  houses  here  in  issue  in  the  fiscal  years 
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ended  May  31,  1945,  May  31,  1946,  and  May  31,  1947, 
was  taxable  as  ordinary  income. 

9.  The  Court  erred  in  failing  to  conclude  as  a 
matter  of  law,  that  the  gain  realized  by  appellant 
from  the  sale  of  the  houses  here  in  issue,  held  for 
more  than  six  months,  should  be  taxed  as  long-term 
capital  gain  instead  of  as  ordinary  income,  and  in  fail- 
ing to  determine  the  amount  to  which  appellant  is 
entitled  by  way  of  judgment  under  paragraph  15  of 
the   Stipulation   in   evidence    (R.   29). 


SUMMARY  OF  ARGUMENT. 
The  record  will  show  that  the  houses  here  in  issue 
were  constructed  with  an  original  intent  on  the  part 
of  Appellant  to  hold  them  for  rental.  This  original 
rental  intent  was  recognized  by  the  trial  Court.  In 
its  opinion  (R.  40)  the  Court  stated  that  this  original 
rental  intent  was  later  changed  by  "frequent  sales". 

The  record  shows  that  these  "frequent  sales"  men- 
tioned by  the  Court  consisted  of  only  15  sales  of 
houses  here  in  issue  from  September,  1942,  to  April 
30,  1945.  Even  these  15  sales  include  the  sale  of  7 
houses  at  Shoreview  immediately  upon  completion, 
because  appellant  considered  an  impending  overpass 
construction  to  be  detrimental  (R.  133).  Such  15 
sales,  when  considered  in  connection  with  the  number 
of  houses  in  each  Tract  (212  in  Home  wood,  72  in 
Southwood,  and  63  in  Shoreview)  cannot  be  consid- 
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ered  sufficiently  frequent  to  support  the  conclusion 
that  Appellant's  intent  changed  from  a  rental  opera- 
tion to  that  of  engaging  in  the  real  estate  business. 

The  record  shows  that  a  substantial  rental  opera- 
tion was  conducted  by  appellant  continuously  until 
on  or  about  VE  Day.  The  findings  of  the  Court  are 
consistent  with  this  position,  with  the  possible  excep- 
tion of  Finding  6.  As  will  be  shown  hereinafter, 
Finding  6  has  no  support  in  the  record. 

The  decision  by  appellant  to  liquidate  which  was 
made  on  or  about  VE  Day,  resulted  from  a  number 
of  factors,  such  as  the  misuse  of  the  properties  by 
tenants  and  adverse  economic  conditions,  such  as  va- 
cancies. The  almost  nominal  rate  of  return  on  ap- 
pellant's investment  to  May  31,  1945  (2%-3%  before 
deducting  any  amounts  for  administrative  expense; 
R.  110-112)  certainly  supported  this  decision. 

The  record  also  shows  that  the  method  pursued  by 
appellant  in  liquidating  its  rental  operation  involved 
none  of  the  techniques  ordinarily  pursued  by  firms 
engaged  in  the  business  of  selling  real  property.  The 
sales  were  made  without  advertising  or  sales  cam- 
paigns and  without  the  use  of  "For  Sale"  signs. 

The  decisions  to  be  cited*  hereinafter  establish  the 
right  of  a  taxpayer  to  liquidate  a  housing  project  \ 
without  losing  the  benefit  of  the  capital  gain  treat- 
ment permitted  by  section  117(j)  IT.  S.  Internal  Rev- 
enue Code.  Appellant's  liquidation  procedure  con- 
formed with  the  requirements  of  the  decisions  author- 
izing capital  gain  treatment. 
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ARGUMENT. 

1.  THE  COURT  ERRED  IN  FINDING  AND  CONCLUDING  WITH- 
OUT ANY  SUPPORTING  EVIDENCE  THAT  THE  HOUSES 
HERE  IN  ISSUE  WERE  EVER  HELD  PRIMARILY  FOR  SALE 
TO  CUSTOMERS  IN  THE  ORDINARY  COURSE  OF  APPEL- 
LANT'S TRADE  OR  BUSINESS  AND  THE  COURT  FURTHER 
ERRED  IN  FAILING  TO  FIND  AND  CONCLUDE  ON  THE  EVI- 
DENCE, THAT  THE  HOUSES  HERE  IN  ISSUE  WERE  HELD 
AS  AN  INVESTMENT  FOR  PURPOSES  OF  RENTING  SUCH 
HOUSES  UNTIL  SAID  HOUSES  WERE  SOLD  PURSUANT  TO 
A  DECISION  TO  LIQUIDATE  THEM,  WHICH  IJQUIDATION 
DID  NOT  AMOUNT  TO  GOING  INTO  THE  BUSINESS  OF  SELL- 
ING HOUSES  TO  CUSTOMERS  IN  THE  REGULAR  COURSE  OF 
A  TRADE  OR  BUSINESS. 

In  this  case,  which  was  tried  to  the  Court  without 
a  jury,  the  Court  made  certain  findings  of  fact  (R. 
43-48),  and  filed  a  Memorandum  of  Opinion  (R.  39- 
43). 

Stated  briefly,  the  Court  found  that  the  houses  here 
in  issue  were  held  by  Appellant  primarily  for  sale  to 
customers  in  the  ordinary  course  of  appellant's  trade 
or  business  (Findings  3,  6,  8,  12,  14  and  16;  R.  44- 
48).  The  Court  concluded  from  these  findings  that 
the  income  received  by  appellant  from  the  sale  of  its 
houses  was  taxable  as  ordinaiy  income  and  not  as 
capital  gain  (R.  48). 

The  ultimate  question  is  whether  the  Findings  are 
supported  in  the  record.  Pacific  Portland  Cement  Co. 
V.  Food  Machinery  <£•  Chemical  Corporation,  178  Fed. 
(2d),  541,  at  page  548. 

A  finding  is  "clearly  erroneous"  under  Rule  52(a) 
of  the  Federal  Rules  of  Civil  Procedure  when,  al- 
though there  is  evidence  to  support  the  Finding,  the 
reviewing  Court  on  the  entire  evidence  is  left  with  the 
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definite  and  firm  conviction  that  a  mistake  has  heen 
committed.  United  States  v.  U.  S.  Gypsum'  Co.,  333 
U.  S.  364,  395  (1948). 

A  substantial  portion  of  the  evidence  in  this  case 
is  in  the  form  of  Exhibits,  such  as  Exhibits  5,  6  and 
7  to  the  Stipulation  (R.  36-38),  and  Exhibit  11  (R. 
75).  These  Exhibits  show  in  detail  the  munber  of 
houses  in  the  three  tracts  here  involved,  the  sales  by 
months  of  such  houses,  the  leases  of  same,  and  other 
data.  This  evidence  is  uncontradicted.  We  are  con- 
fident that  when  this  Court  examines  these  Exhibits 
and  all  of  the  other  evidence,  the  conclusion  will  be 
inescapable  that  on  the  entire  evidence,  a  mistake  has 
been  committed. 

The  statute  involved  is  section  117(j)  of  the  1939 
United  States  Internal  Revenue  Code.  The  perti- 
nent portion  of  section  117(j)  is  quoted  in  the  Appen- 
dix hereto  (p.  i).  This  section  provides  that  gains 
from  the  sales  of  ' '  Property  used  in  the  trade  or  busi- 
ness" shall  be  considered  as  gains  from  the  sale  of 
capital  assets  (Sec.  117(j)  (2)  ;  App.  p.  i). 

To  qualify  as  "Property  used  in  the  trade  or  busi- 
ness" imder  the  statute,  the  property  may  be  ".  .  . 
real  property  used  in  the  trade  or  business,  held  for 
more  than  6  months".  The  houses  here  in  issue  meet 
these  qualifications  because: 

(a)  They  constitute  real  property; 

(b)  They  were  all  rented  after  construction 
(Finding  5;  R.  45).  In  McGah  v.  Commissioner, 
210  Fed.  (2d)  769;  CCA.  9,  1954,  this  Court  held 
under  similar  circumstances  that  the  petitioners 
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''used  the  houses  by  renting  them";   (210  Fed. 
(2d)  at  page  770). 

(c)     They  were  all  held  more  than  six  months 
(R.  90,  91). 

Another  test  applied  by  the  statute  is  that  prop- 
erty which  would  otherwise  qualify  as  "Property 
used  in  the  trade  or  business"  will  not  be  so  classified 
if  it  is  " .  .  .  property  held  by  the  taxpayer  primarily 
for  sale  to  customers  in  the  ordinary  course  of  his 
trade  or  business  .  .  ."  (Sec.  117(j)(l)  ;  App.  p.  i). 

Appellant  will  show  in  the  following  pages  of  this 
brief  that  there  is  no  evidence  to  support  the  finding 
that  the  houses  here  in  issue  were  held  by  Appellant 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  its  trade  or  business  and  that  on  the  contrary 
when  the  Court  considers  the  entire  evidence,  it  will 
be  apparent  that  Appellant  held  the  houses  here  in 
issue  for  rental  purposes  until  they  were  sold,  and 
further,  that  such  sales  were  conducted  in  a  manner 
which  did  not  constitute  going  into  the  real  estate 
business  or  selling  to  customers  in  the  regular  course 
of  a  trade  or  business. 

(a)  Appellant's  Ori^nal  Intent  Was  to  Hold  the  Houses  Here  in 
Issue  for  Rental  Purposes. 

Shoreview  Tract  (63  houses)  and  South  wood 
Tract  (72  houses)  applications  for  priority  assistance 
to  build  the  homes  specified  they  would  be  built  for 
rent  to  defense  workers  and  the  houses  were  so  rented 
(Stipulation,  R.  25;  Finding  5,  R.  45). 

In  the  Homewood  Tract  (212  houses)  the  first  ap- 
plication for  priority  assistance  filed  on  December  31, 
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1941,  for  175  houses  stated  the  houses  would  be  built 
for  sale  (Stipulation,  R.  25).  However,  at  the  re- 
quest of  the  War  Production  Board  (R.  139),  the 
stated  intention  to  sell  was  not  carried  out  and,  in- 
stead, all  of  the  houses,  when  completed,  w^ere  rented 
on  the  rental  option  plan;  i.e.,  they  were  originally 
rented  under  a  written  lease  giving  the  tenant  a  30- 
month  option  to  purchase  (Stipulation,  R.  25,  26, 
Finding  5,  R.  45). 

Mr.  Chamberlain  testified  that  the  original  intent 
of  appellant  in  the  construction  of  the  Southw^ood 
Tract  homes  was  to  rent  them  (R.  123,  124).  Mr. 
Chamberlain  testified  that  Appellant's  intent  in  the 
acquisition  of  houses  in  the  Shoreview  Tract  was  the 
same  as  he  described  in  connection  with  Southwood 
(R.  126).  Mr.  Chamberlain  also  testified  that  the 
intention  of  the  management  and  Board  of  Directors 
of  Appellant  was  to  construct  houses  for  rent  in 
Sunnyvale  (Homewood  Tract)  rather  than  construct 
houses  for  sale  (R.  128). 

(b)  The  Houses  Here  in  Issue  Were  in  Fact  Rented  for  Many 
Months  in  a  Substantial  Rental  Operation. 

Rental  collections  at  the  Homewood,  Southwood 
and  Shoreview  Tracts  were  as  follows  during  the 
five  fiscal  years  of  appellant's  existence  (R.  33)  : 

FISCAL  YEAR  HOMEWOOD      SOUTHWOOD       SHOREVIEW 

May  31,  1943    $  83,480.81  None  None 

May  31,  1944   109.011.97  $11,961.32  $14,590.08 

May  31,  1945   94,085.78  42,945.16  32,645.63 

May  31,  1946   28,585.50  26,430.60  18,460.41 

May  31,  1947   627.80  (65.03)  115.00 

TOTAL       462,875.03      315,791.86        81,272.05        65,811.12 
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Rental  collections  in  the  amount  of  $462,875.03 
from  the  three  Tracts  here  involved  show  that  the 
original  stated  intention  to  rent  was  carried  out  in 
an  extensive  rental  operation. 

Reference  will  be  made  hereinafter  in  this  brief 
to  a  decision  made  by  appellant  on  or  about  VE  Day 
(May  10,  1945)  to  sell  the  houses  as  they  became 
vacant  (R.  143,  145).  The  foregoing  tabulation  of 
rental  collections  shows  that  in  the  fiscal  year  follow- 
ing such  decision;  that  is,  in  the  fiscal  year  ended 
May  31,  1946,  rental  collections  from  the  three  Tracts 
amounted  to  $73,476.51.  In  other  words,  the  rental 
operation  of  appellant  was  continued  during  the 
period  of  liquidation. 

Significant,  also,  on  the  matter  of  appellant's  intent 
to  carry  on  ,a  rental  operation  is  the  practice  which 
was  followed  in  leasing  houses.  The  facts  are  set 
forth  in  appellant's  Exhibit  11  (R.  75)  which  are  as 
follows : 

Data  Re  Number  and  Types  of  Leases 


TOTAL 

30  MONTH 

NON-OPTION  LEASES 

LEASES 

OPTION 

MONTH  TO 

12 

TRACT 

GIVEN 

LEASES 

TOTAL 

MONTH 

MONTHS 

Homewood 

419 

356 

63 

5 

58 

Southwood 

89 

None 

89 

None 

89 

Shoreview 

63 

None 

63 

None 

63 

Comparing  the  number  of  houses  located  in  each 
tract  with  the  number  of  leases  executed,  we  find : 

(a)  Homewood  Tract.  Here,  a  total  of  419 
leases  were  given.  Only  212  houses  were  origi- 
nally built  in  this  Tract  (Stip.,  R.  25).  Some 
houses  were  leased  4  times   (R.  76).    After  De- 


18 


cember  10,  1943  only  non-option  leases  were  ex- 
ecuted, 58  of  which  were  for  12  month  terms  (R. 
75). 

(b)  Southwood  Tract.  Here  a  total  of  89 
leases  were  given,  each  for  a  12  month  term. 
Only  72  houses  were  originally  built  in  this  tract 
(Stip.  R.  25). 

(c)  Shoreview  Tract.  Here  a  total  of  63 
leases  were  given — each  for  a  12  month  term. 
63  houses  were  originally  built  (R.  25),  but  only 
56  houses  were  available  for  rent,  after  excluding 
the  7  houses  which  were  sold  immediately  upon 
construction  (Finding  5,  R.  45)  because  of  an 
impending  overpass  construction  (R.  133), 

Leasing  defense  houses  for  12  month  terms  and 
without  purchase  options  is  wholly  inconsistent  with 
holding  such  houses  primarily  for  sale  in  the  ordinary 
course  of  a  trade  or  business.  A  house  subject  to  a 
12  month  lease  term  cannot  be  delivered  to  a  pur- 
chaser (without  the  tenant's  consent)  and  hence  can- 
not be  held  by  the  owner  primarily  for  sale  to  cus- 
tomers. 

Successive  leasing  of  houses  as  above  indicated 
instead  of  selling  the  same  upon  the  first  vacancy 
evidences  an  intent  to  hold  and  use  the  houses  in  a 
rental  operation. 
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(c)  Appellant's  Intent  to  Hold  and  Use  the  Houses  Here  in  Issue 
in  a  Rental  Operation  Continued  Until  Appellant's  Decision 
to  Liquidate  in  Early  May,  1945. 

We  have  previously  shown  that  the  original  intent 
of  appellant  in  developing  the  war  housing  tracts  at 
Homewood,  Southwood  and  Shoreview  was  to  rent 
the  housing  units,  and  that  such  intention  was  evi- 
denced b}^  an  extensive  rental  operation  which  con- 
tinued not  only  until  VE  Day  (May  10,  1945),  but 
also  beyond  that  date. 

The  record  shows  that  the  intent  to  carry  on  an 
exclusively  rental  operation  with  respect  to  the  houses 
here  in  issue  continued  until  VE  Day  (May  10,  1945), 
on  or  about  which  date  a  change  in  policy  occurred, 
and  thereafter  the  houses  here  in  issue  were  sold  as 
they  became  vacant  (R.  143-145). 

Finding  16  (R.  48)  recognizes  that  the  houses  here 
in  issue  were  held  for  rental  prior  to  and  until  the 
decision  was  made  to  sell  the  houses  as  they  became 
vacant  (the  date  of  this  decision  is  not  stated  in  the 
finding  but  is  fixed  by  the  record  (R.  143)  as  on  or 
about  YE  Day,  May  10,  1945).  This  finding  declares 
that  the  houses  here  in  issue 

''.  .  .  were  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  plaintiff's  trade  or 
business  from^  the  time  ivhen  the  decision  wm 
made,  prior  to  the  sales  in  question,  to  sell  all 
houses  as  they  hecame  vacant,  including  those  not 
subject  to  lease-option  agreements".  (Italics  sup- 
plied.) 

Finding  16  (R.  48),  in  stating  that  the  houses  were 
held  for  sale  to  customers  "...  from  the  time  tvhen 
the  decision  tvas  made  .  .  /'  recognizes  that  before 
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that  time,  the  houses  here  in  issue  were  dedicated  to  a 
rental  operation.  We  do  not  accept  Finding  16  to  the 
extent  that  it  states  that  from  the  date  of  such  de- 
cision, the  houses  here  in  issue  "...  were  held  pri- 
marily for  sale  to  customers  ..." 

Finding  8  (R.  46)  reads  in  part: 

"After  several  months  of  rental  experience 
plaintiff  found  it  to  be  unprofitable  to  continue  to 
rent  any  of  its  houses.  Plaintiff  thereupon  de- 
cided to  hold  all  of  its  houses  in  the  Homewood, 
Southwood  and  Shoreview  Tracts  primarily  for 
sale  to  customers  in  the  ordinary  course  of  busi- 
ness in  addition  to  those  houses  in  the  Homewood 
Tract  which  were  already  held  by  plaintiff  pri- 
marily for  sale  under  outstanding  lease-option 
agreements.  The  tract  managers  were  then  in- 
structed by  plaintiff  to  sell  the  houses  as  they 
became  vacant  ..."    (Italics  supplied.) 

Neither  finding  8  nor  finding  16  specifies  by  par- 
ticular date  the  time  that  the  decision  was  made  to 
sell  the  houses  here  in  issue  as  they  became  vacant. 
However,  finding  8  fixes  the  date  it  was  decided  to 
sell  the  houses  as  they  became  vacant  when  it  declares 
that  the  tract  managers  were  "then"  instructed  by 
plaintiff  to  sell  the  houses  as  they  became  vacant.  The 
record  fixes  this  date  as  VE  Day  (R.  135,  136). 

Finding  8  (R.  46)  and  finding  16  (R.  48)  thus  sup- 
port appellant's  position  that  until  on  or  about  VE 
Day,  when  the  decision  was  made  to  sell  the  houses 
as  they  became  vacant,  all  of  the  houses  here  in  issue 
were  used  in  a  rental  operation. 

Except  for  an  immaterial  difference  of  a  few  days, 
the  conclusion  that  the  houses  here  in  issue  were 
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used  in  a  rental  operation  until  on  or  about  VE  Day 
(May  10,  1945)  is  consistent  with  and  supported  by 
findings  9,  10  and  11  (R.  46,  47).  Findiugs  9,  10 
and  11  declare  that  '' Commencing  in  April,  1945" 
the  remaining  69  houses  in  Homewood  Tract  (only  55 
of  which  are  here  in  issue)  ;  all  72  houses  in  the  South- 
wood  Tract,  and  all  remaining  56  houses  in  the  Shore- 
view  Tract  were  sold. 

Thus,  the  evidence  and  the  findings  support  Ap- 
pellant's showing  that  it  intended  to  and  did  hold  and 
use  the  houses  here  in  issue  in  a  rental  operation 
until  the  decision  to  liquidate  was  made.  The  only 
difference — which  is  not  material — is  that  some  of 
the  findings  refer  to  the  sales  '^ Commencing  in  April, 
1945"  whereas  the  evidence  shows  that  the  actual 
decision  to  liquidate  was  made  on  or  about  VE  Day 
(May  10,  1945). 

This  leads  to  the  next  questions,  namely,  the  cir- 
ciunstances  which  prompted  appellant's  decision  to 
liquidate  and  the  method  by  which  appellant  sold  tlie 
houses.    These  questions  will  now  be  considered. 

(d)  Appellant's  Decision  to  Liquidate  in  Early  May,  1945  Re- 
sulted From  a  Combination  of  Factors,  to-wit,  Misuse  of  the 
Properties  by  Tenants,  and  Adverse  Economic  Conditions  In- 
cident to  the  End  of  Hostilities  in  Europe. 

The  testimony  of  Mr.  Chamberlain  shows  that  it  was 
not  until  YE  Day  (May  10,  1945)  that  appellant 
reached  a  decision  to  sell  the  houses  to  persons  as  the 
houses  became  vacant  (R.  143,  145).  The  record  shows 
that  the  decision  to  liquidate  appellant's  investment 
in  the  Homewood,  Southwood  and  Shoreview  Tracts 
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was  the  result  of  a  combination  of  factors  which  may 
be  smnmarized  as  follows : 

1.  The  Misuse  of  the  Properties  by  Tenants. 

The  uncontradicted  testimony  of  Mr.  Chamberlain 
was  that  the  tenants  gave  the  houses  terrible  treat- 
ment in  many  cases.  In  some  instances  the  tenants 
would  leave  and  take  everything  they  could  unscrew; 
that  ''It  was  awfully  expensive"  (R.  133,  134).  Mr. 
Chamberlain  testified  that  he  felt  appellant  was 
morally  bound  to  put  the  house  in  as  nearly  the  same 
condition  for  the  next  person  as  the  first  one,  which 
meant  that  appellant  had  to  repaint  and  fix  them  all 
up,  and  it  ran  into  a  lot  of  money;  that  in  the  big 
tracts  there  were  service  departments  that  did  not 
do  anything  but  go  around  fixing  up  after  these  with- 
drawals (R.  133,  134). 

2.  Adverse  Economic  Conditions  Incident  to  the  End  of  Hostilities  in 
Europe. 

The  uncontradicted  testimony  of  Mr.  Chamberlain 
(R.  134,  135)  was  that  in  about  the  spring  of  1945 
it  appeared  that  the  war  was  about  over  and  the  im- 
minent departure  of  all  of  appellant's  tenants  could 
be  expected.  (The  houses  were  single  family  de- 
fense housing  dwellings,  constructed  in  critical  war 
effort  areas.   Stipulation,  Pars.  6  and  11;  R.  25,  28.) 

Mr.  Chamberlain  stated  that  the  Telephone  com- 
pany. Pacific  Gas  &  Electric  Company,  and  Bank  of 
America  made  post  war  surveys  as  to  what  the  busi- 
ness situation  was  going  to  be  some  time  after  the 
war,  and  their  conclusions  were  so  pessimistic  that 
he  began  to  wonder,  specially  when  people  moved  out 
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of  appellant's  houses  and  left  them  in  a  terrible  con- 
dition; further,  that  along  about  May  or  June  of  1945, 
it  was  getting  pretty  difficult  to  find  new  tenants. 
Mr.  Chamberlain  further  testified  that  the  lawns  were 
growing  up  with  weeds ;  that  appellant  had  to  provide 
someone  to  mow  the  lawns  and  water  them,  so  that 
they  w^ouldn't  be  lost  and  in  order  to  keep  the  tract 
looking  nice  (R.  135). 

Mr.  Chamberlain  further  testified: 

''It  got  to  be  too  expensive  to,  so  I  decided  per- 
haps it  would  be  better  for  the  Corporation  to 
dispose  of  these  houses  as  they  became  vacant 
rather  than  continue  to  try  to  rent  them  all. 
Although  we  didn't  keep  any  houses  vacant.  If 
somebody  came  along  and  wanted  to  rent  a 
vacant  house  and  didn't  want  to  buy  it,  why,  he 
was  privileged  to  rent  it,  just  so  we  would  have 
someone  in  there  that  would  pay  the  Bank  every 
month  instead  of  us — I  mean,  instead  of  the  Cor- 
poration."   (R.  135.) 

On  the  question  of  appellant's  obligation  to  make 
monthly  payments  to  the  Bank  on  each  house,  it  should 
be  noted  that  each  of  the  houses  owned  by  appellant 
was  subject  to  a  separate  construction  loan,  and  a 
separate  promissory  note  and  deed  of  trust  was  exe- 
cuted by  appellant  for  each  such  loan  (Stipulation, 
paragraph  13,  R.  28).  Mr.  Chamberlain's  uncontra- 
dicted testimony  is  that  a  lot  of  appellant's  houses 
became  vacant  in  the  spring  of  1945  (R.  133). 

The  actual  and  potential  vacancies  are  an  important 
factor  in  determining  whether  any  rental  operation 
shall  continue,  but  in  appellant's  case  the  actual  and 
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potential  vacancies  assumed  a  position  of  critical  im- 
portance, because  they  resulted  not  only  in  a  loss  of 
revenue,  but  also  required  appellant  to  obtain  from 
other  sources  the  funds  necessary  to  make  the  monthly 
loan  payments  to  the  lending  institution. 

In  summary,  it  can  be  said  that  the  decision  made 
at  or  about  VE  Day  (May  10,  1945),  to  liquidate  was 
a  decision  induced  by  economic  factors  over  which 
appellant  had  no  control,  which  economic  factors  were 
just  as  compelling  as  the  pressure  applied  by  the  Cen- 
tral Bank  in  the  case  of  McGah  v.  C.  I.  R.,  210  Fed. 
(2d)  769;  CCA  9,  1954.  Appellant  is  not  required 
to  wait  until  vacancies,  misuse  of  premises,  etc., 
force  the  lending  institution  to  demand  a  sale  of  the 
premises  in  order  to  establish  in  appellant  a  right 
to  capital  gain  treatment.  On  the  contrary,  to  ap- 
pellant's credit,  appellant  recognized  the  economic 
pressure  and  made  the  decision  to  liquidate  at  the  time 
and  in  a  manner  which  rendered  it  unnecessary 
for  the  lending  institution  to  apply  direct  pressure  to 
force  sales  of  the  houses  as  in  McGah  v.  C.  I.  B.,  210 
Fed.  (2d)  769,  CCA  9, 1954.  This  procedure  should  not 
deprive  appellant  of  the  right  to  capital  gain  treat- 
ment. 

(e)  Appellant's  Sales  of  Houses  Here  in  Issue  Were  Not  Fre- 
quent and/or  Continuous  Prior  to  Early  May,  1945,  the  Date 
of  Appellant's  Decision  to  Liquidate. 

In  the  case  of  RolUngwood  v.  Commissioner,  190 
Fed.  (2d)  263,  CCA  9,  1951,  the  frequency  and 
continuity  of  sales  were  considered  potent  factors  in 
determining  the  intent  of  the  taxpayer.  The  Court 
there  had  the  following  to  say  in  applying  this  fre- 
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quency  and  continuity  test  to  the  facts  of  the  Rolling- 
wood  case: 

''.  .  .  In  the  instant  case  we  have  frequent  and 
periodic  sales  commencing  in  the  first  fiscal  year 
that  the  project  Avas  in  existence  and  continu- 
ing throughout  the  entire  period  in  question.  We 
think  the  fact  that  28  sales  of  houses  were  made 
in  the  first  fiscal  year  and  178  sales  in  the  sec- 
ond fiscal  year  of  Rollingwood's  existence  to 
persons  tvho  did  not  have  rental-option  agree- 
ments or  to  whom  Rollingwood  tvas  under  no  ob- 
ligation to  sell  is  very  persuasive  evidence  of  tJte 
purpose  for  tvhich  the  houses  were  held.  Petition- 
ers insist  that  the  sales  were  passive  in  that  there 
were  no  'for  sale'  signs  and  no  sales  force.  But 
the  number  of  sales  speak  for  themselves".  (190 
Fed.  (2d)  263,  at  page  267.   Emphasis  supplied.) 

Applying  the  same  test  in  our  case,  the  results  are 
as  follows : 

Number  of  Houses  Sold  to  Persons  to  Whom  Appellant 

Was  Under  no  Obligation  to  Sell 

(Excludes  Rental-Option  Sales) 

Fiscal.   Dates  From  Completion  of  Tract 


FIRST         second      third        FOURTH     FIFTH 

fiscal     fiscal    fiscal     fiscal    fiscal 
tract  year        year       year        year       year      total 


Rollingwood 

Homewood 

Shoreview 

Southwood 

Total 


^These  seven  houses  at  Shoreview  were  sold  immediately  upon 
construction,  because  appellant  feared  an  impending  overpass 
(R.  133). 

^These  8  houses  at  Southwood  were  sold  in  the  last  2  months  of 
second  fiscal  year  after  being  held  for  15-16  months,  and  1  was 
sold  twice  (App.  p.  iv). 


28 

178 

136 

173 

0 
9 

515 

0 

2 

8 

52 

71 

72 

1 

54 

1 

0 

63 

0 

83 

57 

8 

0 

73 

7 

11 

119 

61 

9 

207 

26 

These  figures  (to  use  the  language  of  the  Court  in 
the  Rollingwood  case)  speak  for  themselves.  During 
the  first  two  fiscal  years  the  sales  at  Rollingwood  were 
continuous  and  frequent.  At  Appellant's  Tracts  they 
were  neither  frequent  nor  continuous.  At  Rolling- 
wood  there  were  206  houses  sold  in  the  first  two  fiscal 
years  to  persons  who  did  not  have  rental  option  agree- 
ments. In  our  case  18  such  sales  in  the  first  two  fiscal 
years,  scattered  over  three  tracts,  were  neither  fre- 
quent nor  continuous. 

Further  evidence  that  appellant's  sales  of  houses 
were  neither  frequent  nor  continuous  is  furnished  by 
the  Exhibits   accompanying  the   Stipulation,   to-wit: 

(a)  At  Homewood  Tract,  out  of  212  houses 
completed  by  September  1,  1942,  203  of  these 
houses  were  still  on  hand  two  years  later;  (App. 
p.  iii)  ;  and 

(b)  At  Southwood  Tract,  all  of  the  72  houses 
completed  by  January  1,  1944  were  still  on  hand 
15  months  later;  (App.  p.  iv)  ;  and 

(c)  At  Shoreview  Tract  (except  for  the  seven 
houses  explained  in  the  footnote,  ante,  p.  v), 
all  of  the  63  houses  completed  by  February  1, 
1944  were  still  on  hand  14  months  later  (App.  p. 
v). 

The  record  thus  shows  that  there  was  neither  fre- 
quency nor  continuity  to  appellant's  sales  prior  to 
the  date  appellant  decided  to  liquidate,  namely,  prior 
to  VE  Day,  May  10,  1945.  The  frequency  and 
continuity  test   cannot  be   applied   after  appellant's 
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decision  to  liquidate  was  made  because  frequent  and 
continuous  sales  are  a  normal  part  of  a  liquidation 
process. 

The  significance  of  the  frequency  and  continuity 
test  in  the  BoUingwood  case  was  that  such  test  showed 
that  from  the  mception,  that  is,  in  the  first  two  years 
of  Rollingwood's  operations,  there  were  frequent  and 
continuous  sales.  The  facts  in  our  case  are  directly 
contrary  in  that,  excluding  lease  option  sales,  there 
were  only  18  sales  of  houses  in  the  first  two  years  in- 
cluding the  7  houses  sold  at  Shoreview  because  of  an 
impending  overpass.  The  decision  in  the  Rolling- 
wood  case  cannot  apply  to  appellant  because  of  the 
basic  factual  differences  in  the  number,  type  and 
times  of  sales  of  the  houses  involved.* 

In  our  case,  excluding  lease  option  sales,  we  have 
an  uninterrupted  and  exclusively  rental  operation 
from  completion  of  the  Homewood  Tract  in  Septem- 
ber, 1942  (App.  p.  iii)  until  on  or  about  May  10, 
1945,  with  a  gradually  reduced  rental  operation  there- 
after, as  liquidation  commenced  and  continued.  The 
situation  in  Rollingwood  is  directly  contrary.  In  that 
case  there  was  no  continuous  rental  operation  for 
many  months,  followed  by  a  determination  to  liqui- 
date. Instead,  in  the  Rollingtvood  case  frequent,  con- 
tinuous and  unexplained  sales  were  made  immediately 
after  the  tracts  were  completed,  and  these  sales  con- 
tinued throughout  the  entire  period  of  the  claimed 
rental   operation. 


*Gains  from  lease  option  sales  are  not  in  issue  on  this  appeal. 
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(f)  The  Method  by  Which  Appellant  Sold  the  Houses  Here  in 
Issue  Did  Not  Amount  to  Entering-  the  Real  Estate  Business 
or  Making  Sales  in  the  Manner  in  Which  Such  Business  Is 
Ordinarily  Conducted. 

The  authorities  are  clear  as  to  the  effect  that  a 
housing  project  may  be  liquidated  without  losing  the 
benefits  of  the  capital  gain  provisions  contained  in  Sec. 
117(j)  of  the  U.  S.  Int.  Rev.  Code. 

Robert  W.  Dillon  v.  Commissioner  of  Int.  Rev., 

213  Fed.  (2d)  218,  CCA  8,  1954; 
Victory  Housing  No.  2,  Inc.  v.  Commissioner 
of  Int.  Rev.,  205  Fed.    (2d)   371,  CCA  10, 
1953; 
Delsing  v.   United  States,  186   Fed.    (2d)    59, 

CCA  5,  1951; 
Winnick  v.  Commissioner  of  Int.  Rev.,  199  Fed. 

(2d)  374,  CCA  6,  1952; 
Lucille  McGah  v.  Commissioner  of  Int.  Rev., 

210  Fed.  (2d)  769,  CCA  9,  1954; 
Lohello  v.  Dunlap,  210  Fed.  (2d)  465,  CCA  5, 
1954. 

The  authorities  are  equally  clear  to  the  effect  that 
if  the  liquidation  is  conducted  in  such  manner  as  to 
constitute  an  entry  into  the  real  estate  business,  the 
taxpayer  will  not  be  entitled  to  the  capital  gain  treat- 
ment permitted  by  Sec.  117(j)  of  the  U.  S.  Int.  Rev. 
Code. 

The  Home  Co.  Inc.  v.  Commissioner  of  Int. 

Rev.,  212  Fed.  (2d)  637,  CCA  10,  1954; 
Rollingivood    Corp.    v.    Commissioner    of   Int. 

Rev.,  190  Fed.  (2d)  263,  CCA  9,  1952. 
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The  decision  as  to  whether  capital  gain  treatment 
will  be  allowed  in  any  particular  case  has  been  said  to 
depend  on  the  facts  of  each  particular  case.  In  the 
case  of  Lohello  v.  Diinlap,  210  Fed.  (2d)  465,  CCA  5, 
1954,  the  Court  said  at  page  468 : 

'  *  The  expression  '  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business'  would  appear  to 
be  as  simple,  explicit  and  easily  understood  as 
the  customs  of  business  would  permit.  It  has,  nev- 
ertheless, proved  difficult  of  application,  and 
has  been  the  subject  of  repeated  consideration  by 
this  Court.  (Citing  cases)  The  cases  cited  illus- 
trate that  no  rigid  rule  or  fixed  formula  will  fur- 
nish an  answer  to  the  question.  Among  the  help- 
ful factors  that  will  point  the  way  are :  continuity 
and  frequency  of  sales  and  sales  related  activ- 
ities as  opposed  to  isolated  transactions ;  the  extent 
and  substantiality  of  the  transactions;  the  activ- 
ity on  the  part  of  the  taxpayer  or  those  under  his 
instructions  in  the  form  of  advertising  and  im- 
provements; the  purpose  for  which  the  property 
was  acquired;  and  all  other  considerations  going 
to  the  ultimate  question  of  whether  at  the  time  of 
sale  the  property  was  held  by  the  taxpayer  pri- 
marily for  sale  to  customers  and  also  for  sale  in 
the  ordinary  course  of  the  taxpayer's  trade  or 
business.  Since  the  question  is  one  of  ultimate 
fact  (citing  cases),  the  judgment  of  the  district 
court  should  be  affirmed  unless  found  to  be  clearly 
erroneous." 

In  the  Lohello  case  the  Court  affirmed  the  lower 
Court  in  part  and  reversed  it  in  part,  holding  that 
as  to  one  tract  the  property  was  entitled  to  capital 
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gain  treatment  and  as  to  another  tract,  the  property 
should  not  be  entitled  to  capital  gain  treatment. 

In  the  case  of  Robert  W.  Dillon  v.  Com/mis  si  oner, 
supra,  the  decision  was  for  the  taxpayer,  and  allowed 
capital  gain  treatment  of  the  gains  derived  from  the 
defense  housing  liquidation.  In  the  case  of  The  Home 
Co.   Inc.  V.   Commissioner  of  Int.   Rev.,  supra,   the 
decision  denied  the  taxpayer  the  right  to  capital  gain 
treatment  of  the  gains  derived  on  the  liquidation  of 
defense  housing  project.  In  the  Dillon  case,  the  Court 
concluded  that  the  taxpayer  did  not  go  into  the  real 
estate    business    in    accomplishing    the    liquidation, 
whereas  the  Court  in  The  Home  Co.  Inc.  case  was  of 
the  opinion  that  the  taxpayer  engaged  in  the  real 
estate  business  when  liquidating  the  defense  housing 
project.     Notwithstanding    the    contrary    conclusion, 
the  Dillon  case  approved  the  rule  announced  in  the 
case  of  The  Home  Co.  Inc.  which  was  stated  as  follows : 
"One  may,  of  course,  liquidate  a  capital  asset. 
To  do  so  it  is  necessary  to  sell.   The  sale  may  he 
conducted  in  the  most  advantageous  manner  to 
the  seller  and  he  will  not  lose  the  benefits  of  the 
capital  gain  provision  of  the  statute,  unless  he 
enters  the  real  estate  business  and^  carries  on  the 
sale  in  the  manner  in  which  such  a  business  is 
ordinarily  conducted.   In  that  event,  the  liquida- 
tion constitutes  a  business  and  a  sale  in  the  ordi- 
nary course  of  such  a  business  and  the  preferred 
tax  status  is  lost."    212  Fed.   (2d)   at  page  641. 
(Emphasis  supplied.) 

In  our  case  the  Court  found  (Finding  14,  R.  47, 
48)  the  following  facts  concerning  the  method  used 
by  appellant  in  disposing  of  the  houses  here  in  issue : 
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''Because  of  the  wartime  and  postwar  demands 
for  houses,  plaintiff's  houses  were  sold  without  the 
necessity  of  engaging  in  extensive  advertising 
or  sales  compaigns.  The  houses  in  effect  sold 
themselves.  The  absence  of  'For  Sale'  signs  on 
the  tracts  had  a  sales  motive  and  was  a  deliberate 
sales  technique  of  plaintiff  to  give  prospective 
customers  a  sense  of  scarcity  of  available  houses 
for  sale  and  thereby  make  the  house  being  sold 
seem  more  desirable.  Most  of  the  sales  were  made 
by  plaintiff's  salaried  tract  managers  but  where 
their  efforts  were  not  sufficient,  sales  were  ef- 
fected through  real  estate  brokers  on  a  commis- 
sion basis.  Plaintiff's  selling  activities  under  the 
circumstances,  together  with  the  frequency  and 
continuity  of  sales,  were  sufficient  to  constitute  a 
trade  or  business  of  selling  houses." 

Contrary  to  the  conclusion  reached  by  the  Court  in 
the  above-numbered  Finding  14,  the  procedure  fol- 
lowed by  appellant  in  disposing  of  its  rental  prop- 
erties did  not  follow  the  pattern  of  advertising  and 
other  sales  promotion  techniques  used  by  persons 
holding  real  estate  primarily  for  sale  to  customers  in 
the  ordinary  course  of  their  trade  or  business.  The 
procedure  followed  by  appellant  involved  a  gradual, 
passive  liquidation  of  a  substantial  investment  in 
rental  properties,  which  for  the  reasons  heretofore 
stated  in  this  brief,  appellant  did  not  consider  appro- 
priate to  continue  to  hold  and  operate. 

Section  117(j)  IT.  S.  Internal  Revenue  Code  (App. 
p.  i)  does  not  by  its  terms,  or  by  any  im])lication, 
require  that  capital  gain  treatment  be  restricted  to 
persons  who  make  only  a  limited  number  of  sales  in 
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a  taxable  period.  Instead,  under  the  rule  as  stated 
in  the  case  of  Robert  W.  Dillon,  supra,  the  sales  (in 
liquidation)  may  be  conducted  ^^  .  .  in  the  most  ad- 
vantageous manner  to  the  seller  ..." 

(g-)  The  Court  Erred  in  Finding-  and  Concluding-  Without  Any- 
Supporting  Evidence  That  the  Board  of  Directors  of  Appel- 
lant on  December  9,  1943  Authorized  the  Future  Sale  of 
Appellant's  Houses  and  That  the  Chairman  of  the  Board  of 
Directors  of  Appellant  Expressed  the  Intention  of  Appellant 
to  Sell  Its  Houses  and  That  Thereafter  Appellant's  Intention 
Was  to  Pursue  Whichever  Activity,  Renting-  or  Selling, 
Proved  More  Profitable. 

Finding  No.  6  made  by  the  Court  reads  as  fol- 
lows: 

''On  December  9,  1943,  the  Board  of  Directors 
of  plaintiff  authorized  the  future  sale  of  plain- 
tiff's houses  and  ratified  past  sales.  At  that  meet- 
ing the  Chairman  of  the  Board  of  Directors  of 
plaintiff  expressed  the  intention  of  plaintiff  to 
sell  its  houses.  Thereafter  plaintiff's  intention 
was  to  pursue  whichever  activity,  renting  or  sell- 
ing, proved  more  profitable."   (R.  45.) 

The  foregoing  finding  misstates  the  Board  of  Di- 
rectors' resolution  to  which  it  refers.  The  Directors' 
resolution  of  December  9,  1943  is  set  forth  in  full  at 
page  155  of  the  Record.  Contrary  to  finding  6,  the 
resolution  does  not  "authorize"  the  future  sale  of 
plaintiff's  houses.  The  resolution,  instead,  authorizes 
the  execution  of  deeds  "and  other  documents  which 
may  be  necessary  or  desirable  in  connection  with  such 
sales  as  may  hereafter  be  made  of  real  property 
owned  by  this  corporation"  (emphasis  supplied). 
Such  language  is  consistent  with,  and  required,  be- 
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cause  of  sales  theretofore  made  and  thereafter  to  be 
made  pursuant  to  then  existing  purchase  option  ten- 
ants. The  resokition  does  not,  as  stated  in  the  find- 
ing, autJiorize  the  future  sale  of  houses. 

Finding  6  is  directly  contrary  to  the  evidence  to 
the  extent  that  it  states  that  at  the  December  9, 
1943  meeting  the  Chairman  of  the  Board  of  Directors 
expressed  the  intention  of  plaintiff  to  sell  its  houses. 
The  preamble  to  the  resolution  (and  on  which  pre- 
amble the  finding  presumably  relies),  says  merely  that 
'^The  Chairman  then  stated  that  the  corporation  had 
sold  and  would  in  the  future  sell  some  of  the  homes 
owned  by  it  .  .  ."  This  quoted  language  does  not 
express  an  intention  of  the  appellant  to  sell  its 
houses.  The  statement  was  merely  that  the  corpora- 
tion would  sell  ''some  of  the  homes  owned  by  it", 
which  statement  merely  recognized  the  necessity  of 
conveying  some  of  appellant's  houses  pursuant  to  the 
outstanding  purchase  options,  then  held  by  some 
tenants. 

The  balance  of  finding  6  (R.  45)  reading, 
'',  .  .  Thereafter,  plaintiff's  intention  was  to  pur- 
sue whichever  activity,  renting  or  selling,  proved 
more  profitable", 

has  no  support  in  the  record,  since  the  two  premises 
on  which  it  is  based  are  unsupported  by  the  resolution 
of  December  9,  1943. 

However,  if  this  Court  believes  Finding  6  cor- 
rectly states  the  effect  of  the  December  9,  1943  reso- 
lution, then: 
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(a)  Such  finding  is  contradictory  to  and  ir- 
reconcilable with  Findings  8  and  15  which  pur- 
port to  fix  a  different  date  from  which  ap- 
pellant held  its  houses  for  sale  to  customers. 
This  would  constitute  a  failure  to  conform  with 
the  rule  stated  in  McGaJi  v.  Commissioner,  193 
Fed.  (2d)  662,  CCA  9  (1952),  where  the  Court 
remanded  a  similar  case  to  the  Tax  Court  and  said 
at  page  663: 

''.  .  .  There  was,  however,  no  finding  as  to 
whether  the  14  houses  were  so  held  prior  to 
their  sale,  or  as  to  when  and  how  long,  if  at 
all,  the  14  houses  were  so  held  prior  to  their 
sale.  Such  findings  should  be  made."  (Empha- 
sis supplied)  ;  and 

(b)  Contradictory  and  irreconcilable  findings 
on  matters  material  to  a  proper  disposition  of  the 
case  are  obviously  self-destructive,  and  the  Ap- 
pellate Court  should  reverse  the  judgment  because 
such  findings  cannot  disclose  the  basis  for  the 
trial  Court's  decision  as  required  by  Rule  52(a). 

Maker  v.  Hendrickson,  188  Fed.  (2d)  700,  702 
(C.A.  7, 1951). 

(h)  The  Rules  Stated  by  This  Court  in  McGah  v.  Commissioner, 
210  Fed.  (2d)  769  (1954)  Require  a  Decision  in  Favor  of 
Appellant. 

(1)  Two  Types  of  Property  Sales. 

In  our  case  we  have  gains  from  two  types  of  house 
sales,  namely: 

(a)  Sales  in  the  Homewood  Tract  to  tenants 
who  held  purchase  options  (which  gains  are  not 
in  issue  on  this  appeal) ;  and 
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(b)  Other  sales  in  Home  wood  and  all  sales  in 
Southwood  and  Shoreview  Tracts  (which  gains 
are  in  issue  on  this  appeal  except  7  houses  sold 
prior  to  the  tax  years  here  involved). 

This  Court,  in  McGah  v.  Commissioner-  of  Internal 
Revenue,  supra,  stated  that 

'^Petitioners  Lucille  McGah  .  .  .  were  at  all 
pertinent  times  engaged  in  the  trade  or  business 
of  renting  and  selling  houses  in  San  Leandro, 
California  .  .  ."  (210  Fed.  (2d)  at  page  770). 

The  fact  that  the  petitioners  in  the  McGah  case  were 
at  the  same  time  engaged  in  two  businesses,  namely, 
the  business  of  '^renting  and  selling''  houses,  did  not 
prevent  this  Court  from  segregating  the  two  and  hold- 
ing that  the  petitioners  were  entitled  to  capital  gain 
treatment  on  the  sale  of  14  houses  which  had  been 
''used"  in  their  trade  or  business  by  renting  same. 

In  Lohello  v.  Dunlap,  210  Fed.  (2d)  465,  CCA  5, 
1954,  the  Court  also  decided  that  as  to  one  tract  the 
taxpayers  were  taxable  at  ordinary  income  tax  rates 
on  gains  from  sales,  whereas,  the  gains  on  sales  from 
another  tract  were  treated  as  capital  gains  and  taxed 
accordingly. 

(2)  Findings  8  and  16  (R.  46,  48),  Do  Not  Conform  With  Rule  52(a) 
and  the  Decision  in  McGah  v.  Commissioner. 

This  Court,  in  McGah  v.  Commissioner,  193  Fed. 
(2d)  662,  said  at  page  663 : 

".  .  .  There  was,  however,  no  finding  as  to 
whether  the  14  houses  were  so  held  prior  to  their 
sale,  or  as  to  tvhen  and  how  long,  if  at  all,  the 
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14  houses  were  so  held  prior  to  their  sale.  Such 
findings  should  be  made  ..."  (emphasis  sup- 
plied). 

Findings  8  (R.  46)  and  16  (R.  48)  do  not  specify 
''when  and  how  long"  the  houses  here  in  issue  were 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  business.  Findings  8  and  16  fail  to  find 
on  a  material  issue  and,  therefore,  do  not  conform 
with  Rule  52(a)  Federal  Rules  of  Civil  Procedure. 

(3)  The  Circumstances  Surrounding  Appellant's  Liquidation  of  the 
Houses  Here  in  Issue  Are  Comparable  With  the  Compulsion  Un- 
der Which  the  14  Houses  Were  Sold  in  the  McGah  Case. 

We  have  previously  set  forth  in  this  brief  how  ap- 
pellant's decision  in  early  May,  1945  to  liquidate  re- 
sulted from  the  misuse  of  the  properties  by  tenants 
and  adverse  economic  conditions  incident  to  the  end 
of  hostilities  in  Europe  (ante,  pp.  22-24). 

In  McGah  v.  Commissioner,  supra,  this  Court  (210 
Fed.  (2d)  at  page  772)  stated  that  it  found  no  sup- 
port for  the  conclusion  that  prior  to  the  date  the  pe- 
titioners were  pressed  by  the  bank  to  sell  some  of  the 
houses  they  had  changed  their  admitted  purpose  of 
holding  the  properties  for  rent  to  holding  them  for 
sale.  In  our  case  we  have  shown  that  up  to  the  time 
of  the  decision  to  sell  the  houses  as  they  became  vacant 
(on  or  about  May  10,  1945)  the  houses  had  been  held 
for  rental  (ante,  pp.  19-21).  Appellant's  decision  to 
sell  was  induced  by  an  external  economic  compulsion 
which  differed  merely  in  form,  but  not  in  effect,  from 
that  involved  in  McGah  v.  Commissioner,  supra.   The 
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decision  in  our  case  should  be  the   same  as  in  the 
McGah  case. 


2.     CONCLUSION. 

The  trial  Court  erred  in  finding  and  concluding  that 
the  houses  here  in  issue  were  ever  held  primarily  for 
sale  to  customers,  and  erred  in  failing  to  hold  that 
the  sales  of  houses  made  by  appellant  constituted  the 
liquidation  of  an  investment  to  which  the  capital  gain 
provisions  of  section  117(j)  U.S.  Internal  Revenue 
Code  are  applicable.  The  trial  Court,  pursuant  to 
paragraph  15  of  the  Stipulation  (R.  29)  should  have 
directed  that  Appellant  was  entitled  to  capital  gain 
treatment  on  the  following  houses  sold  by  it : 

(a)  55  houses  in  the  Homewood  Tract  (App. 
p.  iii,  column  2)  ; 

(b)  All  of  the  houses  in  the  Southwood  Tract; 

(c)  All  of  the  houses  in  the  Shore  view  Tract, 
except  the  7  houses  sold  immediately  upon  con- 
struction and  prior  to  the  tax  years  here  in- 
volved. 

Dated,  San  Francisco,  California, 
August  26, 1955. 

L.  W.  Wrixon, 
Carl  R.  Schulz, 

Attorneys  for  Appellant. 

(Appendix  Follows.) 
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Appendix 

SECTION  117(j)  UNITED  STATES  INTERNAL  REVENUE  CODE. 

(j)  Gains  and  Losses  from  Involuntary  Conversion 
and  from  the  Sale  or  Exchange  of  Certain  Property 
Used  in  the  Trade  or  Business. 

''(1)  Definition  of  property  used  in  the  trade  or 
business. — For  the  purposes  of  this  subsection,  the 
term  'property  used  in  the  trade  or  business'  means 
property  used  in  the  trade  or  business,  of  a  char- 
acter which  is  subject  to  the  allowance  for  depreci- 
ation provided  in  section  23(1),  held  for  more  than 
6  months,  and  real  property  used  in  the  trade  or 
business,  held  for  more  than  6  months,  which  is  not 
(A)  property  of  a  kind  which  would  properly  be 
includible  in  the  inventory  of  the  taxpayer  if  on 
hand  at  the  close  of  the  taxable  year,  or  (B)  prop- 
erty held  by  the  taxpayer  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  his  trade  or  busi- 
ness, or  (C)  a  copyright,  a  literary,  musical,  or  ar- 
tistic composition,  or  similar  property,  held  by  a  tax- 
payer described  in  subsection  (a)(1)(C).  Such  term 
also  includes  timber  or  coal  with  respect  to  which  sub- 
section (k)  (1)  or  (2)  is  applicable  and  unharvested 
crops  to  which  paragraph  (3)  is  applicable.  Such  term 
also  includes  livestock,  regardless  of  age,  held  by  the 
taxpayer  for  draft,  breeding,  or  dairy  purposes,  and 
held  by  him  for  12  months  or  more  from  the  date  of 
acquisition.    Such  term  does  not  include  poultry. 

"  (2)  General  Rule. — If,  during  the  taxable  year, 
the  recognized  gains  upon  sales  or  exchanges  of  prop- 


u 


erty  used  in  the  trade  or  business,  plus  the  recog- 
nized gains  from  the  compulsory  or  involuntary  con- 
version (as  a  result  of  destruction  in  whole  or  in  part, 
theft  or  seizure,  or  an  exercise  of  the  power  of  requi- 
sition or  condemnation  or  the  threat  or  imminence 
thereof)  of  property  used  in  the  trade  or  business  and 
capital  assets  held  for  more  than  6  months  into  other 
property  or  money,  exceed  the  recognized  losses  from 
such  sales,  exchanges,  and  conversions,  such  gains  and 
losses  shall  be  considered  as  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for  more  than 
6  months.  If  such  gains  do  not  exceed  such  losses, 
such  gains  and  losses  shall  not  be  considered  as  gains 
and  losses  from  sales  or  exchanges  of  capital  assets 
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No.  14,732 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Pacific  Homes,  Inc.,  a  corporation. 

Appellant, 

vs. 

United  States  of  America, 


Appellee. 


On  Appeal  from  the  Judgment  of  the  United  States  District  Court 
for  the  Northern  District  of  California, 


BRIEF  FOR  THE  APPELLEE. 


OPINION  BELOW. 

The  opinion  of  the  District  Court  (R.  39-43)  is  re- 
ported at  129  F.  Supp.  796. 


JURISDICTION. 

This  is  an  appeal  involving  federal  income  and  ex- 
cess profits  taxes  for  the  fiscal  years  ending  May  31, 
1945,  May  31,  1946,  and  May  31,  1947.  (R.  43-44.) 
The  taxes  in  dispute,  which  amounted  to  $141,041.48, 
were  paid  on  February  3,  1948.  (R.  6-7,  9,  12-13,  15.) 
Claims  for  refund  were  filed  on  September  8,  1949 


(R.  7,  9,  13,  16),  and  were  rejected  by  notices  dated 
March  21,  1950,  May  15,  1950,  and  February  6, 
1951  (R.  7-8,  10-11,  13,  16).  Within  the  time  pro- 
\dded  in  Section  3772  of  the  Internal  Revenue  Code  of 
1939,  as  amended,  and  on  March  19,  1952,  the  taxpayer 
brought  an  action  in  the  District  Court  for  recovery 
of  the  taxes  paid.  (R.  3-17.)  Jurisdiction  was  con- 
ferred on  the  District  Court  by  28  U.S.C,  Sections 
1340  and  1346.  The  judgment  was  entered  on  Febru- 
ary 16,  1955.  (R.  49-50.)  Within  sixty  days  and  on 
March  10,  1955,  a  notice  of  appeal  was  filed.  (R.  50- 
51.)  Jurisdiction  is  conferred  on  this  Court  by  28 
U.S.C,  Section  1291. 


QUESTION  PRESENTED. 

Whether  the  District  Court  was  correct  in  holding 
that  the  houses  involved  were  held  primarily  for 
sale  to  customers  in  the  ordinary  course  of  taxpayer's 
trade  or  business  within  the  meaning  of  Section  117(a) 
and  (j)  of  the  Internal  Revenue  Code  of  1939,  as 
amended,  and,  accordingly,  that  the  gain  realized  on 
their  sale  was  subject  to  taxation  as  ordinary  income. 


STATUTE  INVOLVED. 

Internal  Revenue  Code  of  1939 : 
SEC.  22.     GROSS  INCOME. 

(a)  [As  amended  by  Sec.  1,  Public  Salary 
Tax  Act  of  1939,  c.  59,  53  Stat.  574]  General 
Definition. — ''Gross  income"  includes  gains,  prof- 


its,  and  income  deriA'ed  from  salaries,  wages,  or 
compensation  for  personal  service  (including  per- 
sonal service  as  an  officer  or  employee  of  a  State, 
or  any  political  subdivision  thereof,  or  any  agency 
or  instrumentality  of  any  one  or  more  of  the  fore- 
going), of  whatever  kind  and  in  whatever  form 
paid,  or  from  professions,  vocations,  trades,  busi- 
nesses, commerce,  or  sales,  or  dealings  in  property, 
whether  real  or  personal,  growing  out  of  the  own- 
ership or  use  of  or  interest  in  such  property ;  also 
from  interest,  rent,  dividends,  securities,  or  the 
transaction  of  any  business  carried  on  for  gain 
or  profit,  or  gains  or  profits  and  income  derived 

from  any  source  whatever.  *  *  * 
******* 

(26  U.S.C.  1952  ed.,  Sec.  22.) 

SEC.  117.     CAPITAL  GAINS  AND  LOSSES. 

(a)  [As  amended  by  Sec.  115(b)  of  the  Rev- 
enue Act  of  1941,  c.  412,  55  Stat.  687,  and  Sec. 
151(a)  of  the  Revenue  Act  of  1942,  c.  619,  56 
Stat.  798]  Definitions. — As  used  in  this  chap- 
ter— 

(1)  Capital  Assets. — The  term  "capital  as- 
sets" means  property  held  by  the  taxpayer 
(whether  or  not  connected  with  his  trade  or 
business),  but  does  not  include  stock  in  trade 
of  the  taxpayer  or  other  property  of  a  kind 
which  would  properly  be  included  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business,  or 
property,  used  in  the  trade  or  business,  of  a 
character  which  is  subject  to  the  allowance  for 


depreciation  provided  in  section  23(1),  or  an 
obligation  of  the  United  States  or  any  of  its 
possessions,  or  of  a  State  or  Territory,  or  any 
political  snbdivision  thereof,  or  of  the  District 
of  Columbia,  issued  on  or  after  March  1,  1941, 
on  a  discount  basis  and  payable  without  interest 
at  a  fixed  maturity  date  not  exceeding  one 
year  from  the  date  of  issue,  or  real  property 
used  in  the  trade  or  business  of  the  taxpayer; 

4fr  *  *  «  *  *  * 

(j)  [as  added  by  Sec.  151(b)  of  the  Revenue 
Act  of  1942,  supra.]  Gains  and  Losses  from  In- 
voluntary Conversion  and  From  the  Sale  or  Ex- 
change of  Certain  Property  Used  in  the  Trade  or 
Business. — 

(1)  Definition  of  property  used  in  the  trade 
or  business. — For  the  purposes  of  this  subsec- 
tion, the  term  '' property  used  in  the  trade  or 
business"  means  property  used  in  the  trade  or 
business,  of  a  character  which  is  subject  to  the 
allowance  for  depreciation  provided  in  section 
23(1),  held  for  more  than  6  months,  and  real 
property  used  in  the  trade  or  business,  held  for  j 
more  than  6  months,  which  is  not  (A)  prop- 
erty of  a  kind  which  would  properly  be  in- 
cludible in  the  inventory  of  the  taxpayer  if 
on  hand  at  the  close  of  the  taxable  year,  or 
(B)  property  held  by  taxpayer  primarily  for 
sale  to  customers  in  the  ordinary  course  of  his 

trade  or  business. 
******* 

(26  U.S.C.  1952  ed..  Sec.  117.) 


STATEMENT. 
The  facts  as  found  by  the  District  Court  (R.  43- 
48)  are  summarized  as  follows : 

The  taxpayer,  a  California  corporation,  was  organ- 
ized on  August  9,  1941,  for  the  purpose  of  engaging 
in  the  business  of  developing  real  estate  subdivisions 
and  renting  and  selling  houses  primarily  to  defense 
workers.  The  authorized  capital  stock  consisted  of 
fifty  shares,  twenty-six  being  issued  to  David  D.  Bo- 
hannon  and  twenty-four  to  Ross  H.  Chamberlain. 
After  May  10,  1945,  Chamberlain  was  the  sole  stock- 
holder.   (R.  44.) 

The  first  subdivision  developed  by  the  taxpayer  was 
known  as  the  Homewood  Tract.  Construction  of  212 
single-family  dwellings  on  this  tract  was  completed 
on  or  about  September  1,  1942.  Thereafter,  taxpayer 
developed  two  additional  subdivisions,  completing  the 
construction  of  72  single-family  dwellings  in  the 
Southwood  Tract  on  or  about  January  1,  1944,  and  the 
construction  of  63  single  dwellings  on  the  Shoreview 
Tract  on  or  about  February  1,  1944.   (R.  44-45.) 

When  construction  was  completed  in  the  Home- 
wood  Tract  all  212  houses  were  rented  to  defense 
workers  under  leases  containing  options  permitting 
the  tenants  to  purchase  the  houses  within  thirty 
months.  This  sales  device  created  a  ready-made  market 
for  the  sale  of  those  houses.  All  of  the  houses  in  the 
Southwood  Tract  and  56  of  the  houses  in  the  Shore- 
view  Tract  were  initially  rented  without  purchase 
options  in  the  leases.  Seven  of  the  houses  in  the  Shore- 
view  Tract  were  sold  immediately  after  construction. 
(R.  45.) 


The  renting  of  houses  in  the  Homewood  Tract  with 
options  to  buy  in  the  leases  was  an  effective  sales 
device  and  was  a  method  of  doing  business  followed  by 
Western  Homes,  Inc.,  Rollingwood  Corporation  and 
Greenwood  Corporation,  three  other  organizations  not 
in  issue  here,  which  were  initially  owned  and  managed 
by  Chamberlain  and  Bohannon.  Such  houses  were 
necessarily  held  for  sale  to  tenants.  The  granting  of 
such  options  was  voluntary  on  the  part  of  the  tax- 
payer.  (R.  45-46.) 

In  a  resolution  adopted  on  December  9,  1943,  the 
taxpayer  ratified  past  sales  of  houses  and  authorized 
future  sales.   (R.  45.) 

During  the  period  from  June,  1944,  through  April, 

1946,  137  tenants  in  the  Homewood  Tract  purchased 
houses  by  exercising  their  options.  Commencing  in 
April,  1945,  and  continuing  through  August,  1946,  the 
remaining  69  houses  in  this  tract  were  sold  to  persons 
without  options  to  buy.    (R.  46-47.) 

In  the  period  from  April,  1945,  to  August,  1946,  all 
72  houses  in  the  Southwood  Tract  were  sold  and  from 
April,  1945,  until  July,  1946,  the  remaining  56  houses 
in  the  Shoreview  Tract  were  sold.    (R.  47.) 

Sales  of  houses  in  the  three  tracts  in  issue  were  made 
during  each  of  the  tax  years  in  question  and  all 
houses  were  sold  by  the  end  of  August,  1946.  Addi- 
tionally, the  taxpayer  acquired  houses  in  three  other 
tracts  in  its  fiscal  year  ending  May  31,  1946,  and  sold 
all  such  houses  by  the  end  of  its  fiscal  year  May  31, 

1947.  (R.  47.) 


The  taxpayer  dissolved  and  went  out  of  business  on 
May  31,  1947.    (R.  47.) 

Taxpayer's  houses  sold  themselves.  Due  to  the 
wartime  and  postwar  demands,  the  houses  were  sold 
without  engaging  in  extensive  advertising  or  sales  cam- 
paigns. As  a  deliberate  sales  technique  taxpayer  did 
not  place  "For  Sale"  signs  on  the  houses.  This  had  a 
sales  motive  in  that  it  gave  prospective  purchasers  a 
sense  of  the  scarcity  of  available  houses  and  made 
taxpayer's  houses  seem  more  desirable.  Salaried  tract 
managers  made  most  of  the  sales ;  however,  where  their 
sales  efforts  were  insu;fficient,  sales  were  made  by  real 
estate  brokers  on  a  commission  basis.   (R.  47-48.) 


SUMMARY  OF  ARGUMENT. 
The  District  Court  determined  that  the  houses  in 
issue  were  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  taxpayer's  trade  or  business. 

This  Court,  as  well  as  other  Appellate  Courts  which 
have  passed  on  the  matter,  has  held  that  the  issue  is  a 
factual  one  and  that  upon  review  the  lower  Court's 
decision  will  not  be  disturbed  unless  it  is  "clearly 


erroneous". 


This  review  necessarily  requires  an  examination  of 
the  entire  record  by  the  Appellate  Court.  In  making 
such  an  examination  it  will  be  seen  that  there  was 
ample  evidence  before  the  District  Court  to  justify  its 
ultimate  findings,  particularly  in  the  light  of  the  de- 
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cided  cases  by  this  Court  and  other  Appellate  Courts 
on  the  subject. 

Taxpayer  contends  that  it  was  engaged  in  a  rental 
business  and  that  the  sales  were  made  as  a  part  of  a 
plan  to  liquidate  and  dissolve  the  business.  The  evi- 
dence is  inconsistent  with  this  contention  and  shows, 
among  other  things,  (1)  a  decision  made  by  the  tax- 
payer prior  to  the  sales,  which  resulted  in  the  houses 
being  held  for  sale,  (2)  a  method  of  doing  business 
which  automatically  resulted  in  sales,  (3)  sales  in  all 
three  years  involved,  (4)  activity  on  the  part  of  tax- 
payer's principal  stockholders  in  similar  undertak- 
ings which  resulted  in  frequent  and  numerous  sales 
of  houses,  (5)  an  announced  intention  to  sell  houses 
rather  than  rent  them  if  this  would  result  in  a  greater 
profit,  (6)  sales  activity  on  the  part  of  the  employees 
of  the  taxpayer  as  real  estate  brokers,  and  (7)  a  de- 
cline in  rental  income  coupled  with  a  sharp  rise  in 
sales  income. 

The  District  Court  exercised  its  function  with  care 
and  its  findings  and  judgment  are  supported  fully  by 
the  record. 


ARGUMENT. 

THE  DISTRICT  COURT  PROPERLY  FOUND  THAT  DURING  THE 
TAXABLE  YEARS  IN  ISSUE  THE  PROPERTIES  IN  QUESTION 
WERE  HELD  BY  THE  TAXPAYER  CORPORATION  PRI- 
MARILY FOR  SALE  TO  CUSTOMERS  IN  THE  ORDINARY 
COURSE  OF  ITS  TRADE  OR  BUSINESS. 

The  single  issue  for  determination  here  is  whether 
the  gain  realized  from  the  sale  of  the  houses  in  ques- 


tion  is  to  be  treated  as  ordinary  income  or  is  to  be 
afforded  treatment  as  a  long-term  capital  gain. 

Taxpayer's  contention  is  that  it  was  its  intention  at 
the  time  of  construction  to  hold  the  houses  for  rent 
(Br.  15)  and  that  this  intention  continued  until  the 
decision  was  made  in  May  of  1945  to  liquidate  its 
assets  and,  therefore,  the  gain  should  be  offered  as 
capital  gain  treatment  (Br.  19). 

The  Internal  Revenue  Code  of  1939,  Section  117 
(a)  (1),  supra,  defines  ''capital  assets"  as  property 
held  by  the  taxpayer,  but  excludes  from  this  defini- 
tion, among  other  things,  ''property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  his  trade  or  business."  The  taxpayer 
concedes  that  the  houses  were  used  in  a  "trade  or 
business."  (Br.  14.)^  Accordingly,  taxpayer  relies 
upon  Section  117  (j),  supra,  which  provides  that  the 
gain  from  the  sale  of  property  may  be  considered  as 
a  capital  gain  if  the  property  comes  within  the  defini- 
tion in  subparagraph  (1),  of — 

real  property  used  in  the  trade  or  business,  held 
for  more  than  6  months,  which  is  not  *  *  *  held 
*  *  *  primarily  for  sale  to  customers  in  the  orr^'- 
nary  course  of  his  trade  or  business.  *  *  *  [Empha- 
sis supplied.] 

The  Commissioner  contends  and  the  District  Court 
found  as  a  fact  that  (R.  48)  : 


^In  fact,  the  taxpayer  concedes  that  164  out  of  the  total  of  347 
houses  were  held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  its  trade  or  business.    (Br.  6,  S.) 
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The  houses  *  *  *  in  issue  were  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of 
plaintiff's  trade  or  business  *  *  *. 

This  finding  by  the  District  Court  is  determinative 
of  the  issue  and  will  be  accepted  if  supported  by  the 
evidence.  The  question  is  one  of  fact  and  the  lower 
Court's  decision  may  not  be  set  aside  unless  "clearly 
erroneous."  Thus,  in  Stocktoyi  Harbor  Indus.  Co.  v. 
Commissioner,  216  F.  2d  638,  650,  this  Court  said : 

As  stated  in  the  outset,  the  scope  of  our  review 
is  limited.  *  *  *  We  cannot  substitute  our  judg- 
ment as  to  facts  for  that  of  the  Tax  Court,  and 
can  only  upset  the  findings  if  there  is  no  sub- 
stantial evidence  to  support  them.  What  is  and 
what  is  not  trade  or  business  and  when  property 
is  or  is  not  held  for  sale  to  customers  are  ques 
tions  of  fact.^ 

See  also  Higgins  v.  Commissioner,  312  U.S.  212,  re- 
hearing denied,  312  U.S.  714;  Galena  Oaks  Corp.  v. 
Scofield,  218  F.  2d  217  (C.A.  5th)  ;  Home  Co.  v.  Com- 
missioner, 212  F.  2d  637  (C.A.  10th)  ;  Williamson  v. 
Commissioner,  201  F.  2d  564  (C.A.  4th);  Hurriss  v. 
Commissioner,  143  F.  2d  279  (C.A.  2d)  ;  Fackler  v. 
Commissioner,  133  F.  2d  509  (C.A.  6th). ^ 


^While  many  of  the  cases  cited  arose  in  the  Tax  Court,  the  scope 
of  review  here,  as  provided  in  Rule  52(a),  Federal  Rules  of  Civil 
Procedure,  is  the  same. 

^This  Court  has  fixed  and  upheld  the  basic  proposition  in  an 
array  of  cases.    McGah  v.  Commissioner,  210  F.  2d  769 ;  Jones  v. 
Commissioner,  209  F.  2d  415;  Rollingwood  Corp.  v.  Commissioner,  j 
190  F.  2d  263 ;  Ruhino  v.  Coynmissianer,  186  F.  2d  304,  certiorari 
denied,  342  U.S.  814,  etc. 
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No  single  criterion  or  fixed  formula  has  been  estab- 
lished for  the  determination  of  whether  property  is 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  business  and  each  case  must  rest  upon  its 
own  peculiar  set  of  facts.  The  test  usually  emphasized 
is  the  frequency  and  continuity  of  the  transactions 
resulting  in  the  conduct  of  a  trade  or  business.  Bol- 
lingtvood  Corp.  v.  Commissioner,  190  F.  2d  '263  (C.A. 
9th)  ;  Elirman  v.  Commissioner,  120  F.  2d  607  (C.A. 
9th).  The  Courts  have  given  recognition  to  certain 
other  guides,  but,  as  this  Court  said  in  the  Stockton 
Harbor  Indus.  Co.  case,  supra,  pp.  650-651 : 

*  *  *  in  the  last  analysis,  each  case  must  be  de- 
termined upon  its  own  specific  facts,  and  none  of 
these  incidences  are  present  in  all  cases.  *  *  * 

As  will  be  demonstrated  below,  the  District  Court's 
findings  were  not  only  free  from  clear  error,  but  were 
fully  warranted  by  the  evidence. 

The  taxpayer  states  that  it  was  its  original  intention 
to  construct  rental  units  and  that  this  intention  car- 
ried over  until  May  of  1945.  (Br.  15,  19.)  However, 
the  Court  found  that  after  December  9,  1943,  ''plain- 
tiff's intention  was  to  pursue  whichever  activity,  rent- 
ing or  selling,  proved  more  profitable"  (Finding  6, 
R.  45)  and  that  ''The  houses  *  *  *  here  in  issue  were 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  plaintiff's  trade  or  business  from  the  time 
when  the  decision  was  made,  prior  to  the  sales  in 
question,  to  sell  all  houses  as  they  became  vacant 
including  those  not  then  subject  to  lease-option  agree- 
ments"  (Finding  16,  R.  48).    [Emphasis  supplied.] 
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These  findings,  together  with  the  Court's  opinion,  make 
it  clear  that  the  date  from  which  the  houses  were  held 
for  sale  was  on  or  about  December  9,  1943.  (R.  40-41.) 

There  is  ample  support  in  the  record  for  these  and 
the  other  findings.  The  Court  had  before  it  the  origi- 
nal application  of  the  taxpayer,  dated  December  31, 
1941,  to  the  F.H.A.  for  authority  to  develop  the 
Homewood  Tract,  which  stated  that  the  houses  were 
to  be  built  for  sale.  (R.  25.)  It  is  true  that  shortly 
before  March  8,  1943,  the  taxpayer  addressed  a  letter 
to  F.H.A.  advising  that  ''Although  the  original  ap- 
plication was  for  the  purpose  of  sale,  we  proceeded 
on  the  rental  option  basis  *  *  *."  (R.  25-26,  30.) 
However,  this  does  not  change  the  purpose  for  which 
the  houses  were  held,  i.e.,  for  sale.  The  principal 
purpose  of  that  letter  was,  however,  to  advise  of  a 
change  in  the  authorized  purchase  price  from  $3,675 
per  house  to  $4,100  for  24  units  and  $4,000  for  151 
imits.    (R.  30-31.)' 

The  taxpayer  followed  an  established  method  of  ' 
doing  business  (one  followed  in  similar  operations 
conducted  by  taxpayer's  two  stockholders)  which 
called  for  the  rental  of  all  houses  in  the  Homewood  I 
Tract  with  an  option  to  purchase,  and  resulted  auto- 
matically in  sales  when  the  options  were  exercised. 
(Br.  6.)    See,  also,  Finding  7  (R.  46),  which  has  been 


^In  Belsing  v.  Commissioner,  186  F.  2d  59  (C.A.  5th),  the  lower 
court  relied  upon  the  purpose  stated  in  the  application  to  construct 
the  houses  in  issue.  The  Fifth  Circuit  reversed  principally  upon 
this  arround.  In  the  present  case  the  application  was  only  one  item 
of  evidence  before  the  lower  court  which  furnished  a  basis  for  its 
ultimate  finding,  infra. 
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accepted  as  to  the  part  pertinent  here  by  the  taxpayer 
(Br.  6).^  It  is  submitted  that  all  houses  in  the  Home- 
wood  Tract  were  held  for  sale  inasmuch  as  they  were 
all  initially  rented  with  options  to  purchase.  Light  is 
shed  on  the  taxpayer's  intention  with  respect  to  all 
three  tracts  from  Mr.  Chamberlain's  testimony  (R. 
130): 

The  Homewood  Tract  w^as  the  first  tract  and 

therefore  could  be  considered  to  be  the  prototype 

of  all  of  the  other  tracts. 

Further,  the  taxpayer's  accountant,  who  installed 
the  system  of  accounts,  made  periodic  checks  and  pre- 
pared the  tax  returns  for  the  years  in  issue,  stated  in 
answer  to  a  line  of  questioning  upon  cross-examinn- 
tion  concerning  the  description  of  the  kind  of  business 
entered  on  taxpayer's  returns  that  the  designation 
''Development  of  Subdivision,  Renting  and  Sellino; 
Homes  to  Defense  Workers"  was  an  accurate  descrip- 
tion. (R.  102.)  The  tax  returns  for  the  fiscal  years 
ending  May  31,  1942,  and  May  31,  1943,  stated  that 
the  kind  of  business  was  "Construction  and  Sale  of 
Defense  Homes"  (R.  104,  106),  while  those  for  fiscal 
years  ending  May  31,  1944,  1945,  1946,  and  1947  stated 
that  the  kind  of  business  was  ''Renting  and  Selling 
Homes  *  *  *"  (R.  108,  161,  162,  163). 

Additionally,  and  of  major  importance,  is  the  ex- 
tract from  the  minutes  of  a  meeting  of  the  directors 
on  December  9,  1943,  which  shows  (1)  that  the  chair- 


■^The  taxpayer  in  its  brief  has  accepted  the  finding  as  to  157  units 
in  the  Homewood  Tract  admitting  that  they  were  held  for  sale 
from  the  time  of  completion.    (Br.  6.) 
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man  expressed  the  intention  of  taxpayer  to  sell  its 
houses  from  time  to  time  and  advised  the  board  to 
ratify  prior  sales  and  to  authorize  future  sales,  and 
(2)  that  the  board  took  the  recommended  action.  (R.' 
45,  154.)  The  cross-examination  of  Mr.  Chamberlain 
in  this  regard  is  most  revealing  (R.  145)  : 

Q.  [by  the  Assistant  United  States  Attorney]. 
Is  it  not  true,  Mr.  Chamberlain,  that  the  decision 
to  sell  these  houses  was  made  as  a  result  of  your 
determination  that  that  would  be  the  way  to  make 
the  most  profit  out  of  these  houses? 

A.     Well,  insofar  as  we  weren't  making  any  ; 
money  out  of  rent  of  them  at  all,  I  would  say  that 
was  a  fair  statement.  *  *  * 

We  submit  that,  from  all  the  evidence,  the  lower 
Court  was  correct  in  its  finding  that  after  December 
9,  1943,  "plaintiff's  intention  was  to  pursue  whichever 
activity,  renting  or  selling,  proved  more  profitable" 
(R.  45)  and  that  this  finding  established  the  date 
from  which  the  property  was  held  for  sale.''  However, 
taking  the  taxpayer's  view  of  the  record,  which  it  is 
submitted  is  not  borne  out  by  the  facts,  it  is  seemingly 


^This  Court  said  in  Rollingivood  Corp.  v.  Commissioner,  supra 
(p.  266)  : 

Suppose  the  taxpayer  in  the  instant  ease  intended  to  rent  i 
the  houses  for  as  long  as  he  was  required  to  do  so  under  exist- 
ing resrulations  and  then  to  sell  them.   Or  suppose  his  intention 
was  to  pursue  whiehever  of  these  activities  proved  to  be  the  | 
most  profitable,  that  is,  if  the  rental  market  were  good  he  \ 
would  continue  to  rent  but  if  the  sales  market  were  high  he  j 
would  sell.    In  either  of  these  suppositions  we  think  it  is  fair 
to  say  that  one  of  the  essential  purposes  (in  acquiring  or  hold- 
ing the  houses)   is  the  purpose  of  sale.    Under  such  circum- 
stances, if  the  taxpayer  does  dispose  of  the  houses  by  sale,  is 
it  within  the  legislative  purpose  to  allow  him  to  treat  the  pro- 
ceeds of  these  sales  as  a  capital  gain  ?  We  think  not. 
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clear  that  at  least  after  the  alleged  decision  to  liqui- 
date was  made  in  May  of  1945,  the  business  continued 
as  either  a  rental  or  selling  operation  depending  upon 
which  method  of  doing  business  was  most  profitable. 
(R.  135;  Br.  23.)^ 

Courts  have  sometimes  given  consideration  to  the 
existence  or  absence  of  the  advertising  campaign  car- 
ried on  by  the  taxpayer.  RoUingwood  v.  Commis- 
sioner, supra;  Home  Co.  v.  Commissioner,  supra; 
Lohello  V.  Dunlap,  210  F.  2d  465  (C.A.  5th)  ;  Snell  v. 
Commissioner,  97  F.  2d  891  (C.A.  5th).  However,  in 
the  RoUingwood  case,  there  was  no  advertising  and 
no  ^'For  Sale"  signs  used,  and  this  Court  said  (p. 
267): 

Petitioners  insist  that  the  sales  were  passive  in 
that  there  were  no  ''for  sale"  signs  and  no  sales 
force.  But  the  number  of  sales  speak  for  them- 
selves. 

The  taxpayer  accepts  the  lower  Court's  finding  that 
"The  houses  in  effect  sold  themselves,"  and  that  "The 
absence  of  'For  Sale'  signs  on  the  tracts  had  a  sales 
motive  and  was  a  deliberate  sales  technique  *  *  *." 
(R.  47-48;  Br.  7-8.)  See  also  testimony  of  Mr.  Cham- 
berlain on  page  146  of  the  Record.  The  frequency  of 
sales  indicates  clearly  that  no  advertising  campaign 
was  necessary  or  desirable. 


^Mr.  Chamberlain  testified  (R.  135)  : 

Although  we  didn't  keep  any  houses  vacant.  If  somebody  came 
along  and  wanted  to  rent  a  vacant  house  and  didn't  want  to 
buy  it,  why,  he  was  privileged  to  rent  it,  just  so  we  would  have 
someone  in  there  that  would  pay  the  Bank  *  *  *. 
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There  were  sales  of  houses  in  the  tracts  in  issue  in 
all  three  years  involved.    (R.  34.)    Such  sales  were 
conducted  by  a  ready-made  sales  force  consisting  of 
the  tract  managers  (R.  135),  and  when  sales  lagged  in 
a   particular  tract,   the   services   of  established  real 
estate  brokers  was  solicited   (R.  79,  136-137).    Tax-  : 
payer  contends  that  the  decision  in  Rollingwood  Corp.  ' 
V.  Commissioner,  supra,  in  which  the  frequency  of 
sales  was  a  factor,  requires  a  decision  in  its  favor.  \ 
Taxpayer,  of  course,  must  exclude  from  consideration  | 
in  making  this  contention  the  large  niunber  of  houses  | 
sold  under  purchase  options  in  the  tracts  in  issue, 
(Br.  6.)    In  Rollingwood,  one  of  the  conditions  im- 
posed by  the  Government  was  that  the  houses  to  be 
constructed  had  to  be  rented  initially  with  an  option 
to  purchase.    (P.  264.)    This  pro^dsion  was  ''an  ef- 
fective sales  device"  and  resulted  in  many  of  the  sales 
in  the  early  years.    However,  in  Rollingwood,  two- 
thirds  of  the  sales  were  made  to  non-tenants  or  per- 
sons not  holding  options  to  purchase  (p.  266),  and  it 
cannot  be  said  that  the  decision  was  based  upon  the 
fact  that  the  leases  contained  options  to  purchase.  As 
in  Bollingwood,  the  number  and  frequency  of  sales 
in  the  instant  case  "speak  for  themselves." 

Even  though  the  sale  of  157  houses  in  the  Home- 
wood  Tract  are  not  in  issue,  the  taxpayer  makes  the 
point  that  203  of  them  were  still  on  hand  two  years 
after  construction.  (Br.  26.)  A  logical  answer  is  that 
the  houses  in  Homewood  were  all  rented  initially  with 
30-month  options  to  purchase  and,  therefore,  the  ten- 
ants  had  two   and   one-half  years   mthin   which  to 
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exercise  their  options.  With  reference  to  the  houses 
in  the  Sonthwood  and  Shore  view  Tracts,  attention  is 
invited  to  the  fact  that  they  were  all  rented  for  a 
12-month  term  and  could  not  be  sold  until  at  least 
one  year  after  the  leases  had  expired.  (Br.  17.)  The 
first  sales  in  the  tracts  were  made  from  fourteen  to 
fifteen  months  after  compJeMon  of  construction.  (R. 
37-38.)  In  both  tracts  this  would  have  been  in  the 
Spring  of  1945.  Thus,  the  houses  were  sold  when,  or 
soon  after,  the  leases  expired,  or,  as  Mr.  Chamberlain 
testified  (R.  133)  : 

A  lot  of  those  houses  became  vacant  toward — in 
1945,  in  the  spring,  and  the  people  that  rented 
them  or  rented  them  with  options  to  buy,  as  they 
became  vacant,  why,  they  were  sold  also. 

It  seems  clear  that  sales  were  made  as  soon  as  pos- 
sible under  the  leasing  arrangements. 

Further,  the  lower  Court  had  support  for  its  con- 
clusion from  the  overall  pattern  of  taxpayer's  business 
as  revealed  by  the  record.  It  was  found,  and  accepted 
by  the  taxpayer,  that  the  "plaintiff  was  pursuing  the 
same  method  of  doing  business  as  Western  Homes, 
Inc.,  Rollingwood  Corporation  and  Greenwood  Corpo- 
ration." (R.  46.)  See  also  Exhibit  2.  (R.  33.)  The 
taxpayer's  comisel  in  his  opening  statement  advised 
the  Court  that  in  addition  to  the  sale  of  houses  in 
issue  the  taxpayer  sold  certain  other  property  which 
was  not  held  for  six  months  at  time  of  sale.  (R.  54.) 
Certainly  these  houses  were  not  constructed  or  pur- 
chased as  a  rental  project.  At  least  40  houses  were 
purchased  and  sold  in  another  project  after  the  al- 
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leged  decision  to  liquidate  taxpayer's  assets  because 
of  the  conclusion  of  the  war  in  Europe,  an  activity 
which  is  inconsistent  with  the  arginnent  that  the  de- 
cision in  May  of  1945  to  sell  houses  was  forced  upon  i 
taxpayer  because  of  adverse  economic  conditions.  (Br. 
22-24.)  Cf.  McGah  v.  Commissioner,  210  F.  2d  769 
(C.A.  9th).  This  Court  considered  the  economic  argu- 
ment in  Polos  Verdes  Corp.  v.  United  States,  201  F. 
2d  256,  259,  and  held  that  while  tbe  owner  was  forced 
to  dispose  of  property  because  it  ''was  eating  its  heaf"" 
off"  through  the  expense  of  holding  it,  he  neverthe- 
less resorted  to  a  method  of  disposal  which  submitted 
the  property  "to  customers  in  the  ordinary  course  of 
trade  or  business  of  real  estate."  See  also  Home  Co. 
V.  Commissioner,  supra. 

Finally,  the  decline  in  taxpayer's  income  from  rental 
operations  and  the  corresponding  rise  in  sales  income 
is  convincing  evidence  of  the  activity  engaged  in  and 
proof  of  the  motive  for  "selling  houses".  Winnick  v. 
Commissioner,  199  F.  2d  374  (C.A.  6th)  ;  Snell  v.  Com- 
missioner, 97  F.  2d  891  (C.A.  5th). 

Inasmuch  as  the  issue  here  is  a  factual  one  and 
each  case  of  this  type  must  be  decided  upon  its  own 
peculiar  set  of  facts,  it  is  not  believed  to  be  necessary 
or  helpful  to  consider  further  the  cases  cited  by  the 
taxpayer.  It  is  sufficient  to  distinguish  the  case  of 
McGah  V.  Commissioner,  supra,  which  is  relied  upon 
heavily  by  the  taxpayer.  In  that  case,  this  Court  found 
that  the  taxpayers,  out  of  a  large  number  of  houses 
used  in  a  rental  business,  were  required  to  sell  a  small 
number  of  houses  (14)  in  order  to  reduce  their  bank 
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indebtedness.  Additional  funds  were  desired  from  the 
bank  for  further  construction  of  rental  houses  and  the 
sale  of  some  existing  houses  was  required  by  the  bank 
before  it  would  make  additional  loans.  The  sales  in- 
volved in  the  McGali  case  were  not  numerous  and  ex- 
tended over  only  a  portion  of  one  year.  The  taxpayers 
there  continued  in  the  rental  business  after  the  year 
in  question. 

In  contrast,  there  were  over  300  sales  extending  over 
three  years  in  the  instant  cases  and  activity  contin- 
ued until  all  houses  were  sold. 

Certainly,  the  taxpayer  here  was  not  forced  to  sell 
its  houses,  as  was  the  case  in  McGali.  Indeed,  after 
May,  1945,  at  least  40  additional  houses  were  pur- 
chased and  sold  in  other  tracts. 


CONCLUSION. 

We  submit  that  the  District  Court's  findings  are 
amply  supported  and  that  its  judgment  is  correct  and 
should  be  affirmed. 

Respectfully  submitted, 

H.  Brian  Holland, 

Assistant  Attorney  General. 

Ellis  N.  Slack, 
C.  Gtjy  Tadlock, 

Attorneys,  Department  of  Justice, 
Washington  25,  D.  C. 

Lloyd  H.  Burke, 

United  States  Attorney. 

October,  1955. 
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Pacific  Homes,  Inc.,  a  corporation. 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

REPLY  BRIEF  FOR  APPELLANT. 


A.  INTRODUCTORY  STATEMENT. 
Appellee's  position,  as  set  forth  in  its  brief,  does  not 
sustain  the  judgment  because  it  fails  to  follow,  and 
is  directly  contradictory  to,  the  undisputed  testimony 
and  the  following  exhibits  which  are  stipulated  by 
the  parties  to  be  correct. 

Exhibit  No.  Subject 

2  Rents  received  by  appellant      (R.  33) 

3  Profit  from  property  sales        (R.  34) 

5  Summary  by  months  of  sales 

at  Homewood  (R.  36) 

6  Smnmary  by  months  of  sales 

at  Southwood  (R.  37) 

7  Summary  by  months  of  sales 

at  Shoreview  (R.  38) 


Because  of  their  direct  application  to  the  issues  in 
this  case,  we  have  set  forth  exhibits  5,  6  and  7  in  the 
appendix  to  our  opening  brief  (App.  pp.  iii,  iv,  v). 
We  respectfully  ask  this  Court  to  study  each  position 
of  each  party  in  the  light  of  those  exhibits  and  the 
other  uncontradicted  evidence  to  be  set  forth  herein. 
The  parties  have  stipulated  to  the  correctness  of  the 
above  listed  exhibits.  Under  the  circumstances,  this 
Court  will  draw  its  own  inferences  from  undis- 
puted facts.  Pacific  Portland  Cement  Co.  v.  Food 
Machinery  and  Chemical  Corporation,  178  Fed.  (2d) 
541,  548;  CA9;  1949;  McGah  v.  Commissioner,  210 
Fed.  (2d)  769,  771;  CA9;  1954. 

We  repeat  at  this  point  that  the  term  "houses  here 
in  issue"  (as  in  our  Opening  Brief  p.  8),  refers  only 
to  the  55  houses  listed  in  Column  2  of  Exhibit  5  (R. 
36),  all  of  the  houses  in  the  Southwood  Tract  (Ex- 
hibit 6,  R.  37),  and  all  of  the  houses  in  the  Shore- 
view  Tract  (Exhibit  7,  R.  38),  except  the  7  houses  in 
Shoreview  Tract  which  were  sold  immediately  upon 
construction  and  prior  to  the  tax  years  here  involved. 


B.     ARGUMENT. 

1.  THE  FINDINGS  DO  NOT  STATE  WHEN  AND  HOW  LONG  ANY 
HOUSES  HERE  IN  ISSUE  WERE  HELD  FOR  SALE  PRIOR  TO 
THEIR  SALE  TO  CUSTOMERS  IN  THE  ORDINARY  COURSE 
OF  TRADE  OR  BUSINESS. 

In  order  to  sustain  the  judgment,  the  findings  of 
the  trial  Court  are  required  to  state  ''when  and  how 
long,  if  at  all",  the  houses  were  held  for  sale  prior 


to  their  sale  to  customers  in  the  ordinary  course  of 
trade  or  business.  McGah  v.  Commissioner,  193  Fed. 
(2d)  662,  663;  CA9;  1952.  To  satisfy  the  rule  in  the 
McGah   case,   the   trial   Court   was   required   to   find 

(a)  Whether  the  houses  were  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of 
a  trade  or  business;  and 

(b)  When  and  how  long,  if  at  all,  the  houses 
were  so  held. 

Such  findings  were  not  made.  If  they  had  been 
made,  they  would  have  been  without  support  in  the 
record. 

There  are  three  findings  in  which  the  trial  Court 
had  a  clear  opportunity  to  find  tvhen  and  how  long, 
if  at  all,  the  houses  were  held  ^'for  sale  to  customers 
in  the  ordinary  course  of  a  trade  or  business' \ 

Finding  6  (R.  45)  could  have  declared,  but  does  not 
declare  that  the  date  from  which  the  houses  here  in 
issue  were  held  for  sale  to  customers  in  the  ordinary 
course  of  trade  or  business  was  on  or  about  December 
9,  1943. 

In  Finding  16  (R.  48)  the  Court  found  sales  to 
customers  in  the  ordinary  course  of  Appellant's 
trade  or  business,  but  failed  to  identify  when  and  how 
long  they  were  held,  except  to  say  that  it  was  "prior 
to  the  sales  in  question".  Such  a  finding  does  not 
show  when  or  how  long  they  were  so  held,  and  was 
condemned  by  this  Court  in  McGah  v.  Commissioner, 
193  F.  (2d)  662,  663;  CA9;  1952. 


Finding  8  (R.  46)  refers  to  a  decision  by  Appel- 
lant to  hold  all  of  its  houses  in  Homewood,  South- 
wood  and  Shoreview  for  sale  to  customers  in  the 
ordinary  course  of  trade  or  business,  but,  again,  the 
question  of  when  and  how  long  they  were  so  held  is 
avoided.  The  general  reference  to  "after  several 
months  of  rental  experience"  does  not  relate  the 
decision  to  any  known  facts.  But  when  the  Court 
found  that  'Hhe  tract  managers  were  then  instructed 
to  sell  the  houses  as  they  became  vacant",  the  Record 
positively  identifies  that  time  as  V-E  Day,  May  10, 
1945  (R.  135,  136,  143).  But  if  May  10,  1945  is  the 
date  from  which  Appellant  is  found  to  have  held  its 
houses  for  sale,  such  date  nullifies  Appellee's  argu- 
ment made  throughout  its  brief  (pp.  12,  14)  that 
Appellant  held  its  houses  for  sale  from  December 
9,  1943. 


2.  NEITHER  THE  FINDINaS  NOR  THE  EVIDENCE  SUPPORTS 
APPELLEE'S  CONTENTION  THAT  THE  DATE  FROM  WHICH 
THE  HOUSES  HERE  IN  ISSUE  WERE  HELD  FOR  SALE  TO 
CUSTOMERS  IN  THE  ORDINARY  COURSE  OF  A  TRADE  OR 
BUSINESS  WAS  ON  OR  ABOUT  DECEMBER  9,  1943. 

Recognizing  (a)  that  the  findings  must  fix  the  date 
when  the  houses  were  held  for  such  sale  and,  (b), 
that  the  findings  in  our  case  do  not  specify  such 
date.  Appellee  nevertheless  asks  this  Court  to  ac- 
cept December  9,  1943,  as  the  date  from  which  Ap- 
pellant held  the  houses  here  in  issue  for  sale  to  cus- 
tomers in  the  ordinary  course  of  a  trade  or  business. 
Appellee  (Br.  p.  11)  refers  to  Findings  6  and  16 
and,  then,  on  page  12,  states : 


''These  findings,  together  with  the  Court's  opin- 
ion, make  it  clear  that  the  date  from  which  the 
houses  were  held  for  sale  was  on  or  about  De- 
cember 9,  1943  (R.  40-41)." 

Finding  6  (R.  45)  does  not  so  state  (see  ante,  p.  3). 

The  Opinion  (R.  40-41)  upon  which  Appellee  re- 
lies to  support  the  quoted  claim  is  based  on  the 
Directors'  resolution  of  December  9,  1943.  We  showed 
in  our  opening  brief  (p.  32)  that  the  resolution  did 
not  state  what  Appellee  contends  is  set  forth  therein. 
This  point  will  also  be  covered  more  fully  later  in 
this  brief. 

Finding  16  (R.  48)  relied  upon  by  Appellee,  by  its 
terms  contains  NO  reference  to  the  date  of  December 
9,  1943.  It  does,  however,  state  that  the  houses  here 
in  issue  were  held  primarily  for  sale  "from  the  time 
when  the  decision  was  made,  prior  to  the  sales  in 
question,  to  sell  all  houses  as  they  became  vacant 
.  .  ."  The  record  shows  unmistakably  that  the  de- 
cision was  made  on  May  10,  1945,  not  December  9, 
1943,  to  sell  houses  as  they  became  vacant.  The  testi- 
mony of  Mr.  Chamberlain  on  cross-examination  was 
(R.  143)  : 

Q.  You  stated  that  after  some  experience  it 
appeared  renting  these  houses  was  not  a  profit- 
able business,  is  that  correct? 
A.  No,  it  didn't  appear  to  be. 
Q.  I  then  take  it  that  sometime  in — you  said 
the  spring,  was  it,  of  1945,  you  decided  the  houses 
should  be  sold  as  they  became  vacant,  is  that 
correct  ? 


A.  Yes.  Well,  it  isn't  exactly  the  case,  either. 
We  are  talking  about  two  different  situations. 
In  Pacific  Homes  the  most  vivid  spot  in  my  recol- 
lection is  Southwood  and  seeing  some  weeds  in 
the  front  yard,  and  that  is  where  I  decided  to 
sell  the  houses  as  they  became  vacant. 

Q.     And  when  did  you  make  that  decision  *? 

A.     Oh,  it  was  in  June  or  July. 

Q.     Of  what  year? 

A.  Or  May,  1945.  I  think  it  was  right 
VE  Day,  which  I  believe  was  May  10th. 

Q.  Well,  would  you  state  that  after  that  time, 
then,  the  Corporation  or  you  had  the  intention 
that  the  Corporation  should  hold  these  houses  for 
sale  to  customers  as  the  houses  became  vacant? 

A.  No,  they  were  held  for  rent;  but  the  re- 
striction I  put  on  previously  that  they  were  not 
to  be  sold  at  all  was  lifted. 

Summarizing,  it  is  clear  that  none  of  the  3  sources 
referred  to  by  Appellee  (Br.  p.  12)  support  its 
claim  that  the  Findings  declare  that  December  9,  1943 
is  the  date  from  which  the  houses  here  in  issue  were 
held  by  Appellant  primarily  for  sale  to  customers 
in  the  ordinary  course  of  its  trade  or  business. 

Appellee,  at  pages  12  and  14  of  its  brief,  urges 
this  Court  to  construe  the  findings  to  mean  that  Ap- 
pellant held  the  houses  here  in  issue  for  sale  to  cus- 
tomers from  December  9,  1943.  The  primary,  if  not 
the  only,  evidence  to  support  such  a  construction  of '[ 
the  findings  are  the  minutes  of  the  December  9, 
1943  meeting  of  the  Directors  which  are  referred  to  on  , 


page  13  of  Appellee's  brief  as  being  ''.  .  .  of  major 
importance  ..." 

The  language  of  the  pream])le  and  the  resolution 
are  set  forth  at  pages  154-155  of  the  Record. 

The  directors'  resolution  of  December  9,  1943,  does 
not  state  specifically  or  indicate  by  inference  an  inten- 
tion to  change  Appellant's  business  from  a  rental  op- 
eration to  holding  its  houses  for  sale  to  customers  in 
the  ordinary  course  of  a  trade  or  business. 

The  actual  language  of  the  resolution  of  December 
9, 1943  shows  that  it  is  merely  formal  corporate  action 
appropriate  to  a  business  which  has  had,  or  may  have, 
any  sales  of  real  property,  such  as  houses  rented  sub- 
ject to  purchase  options  and  "Beat  up"  houses  (R. 
145).  In  our  opening  brief  we  pointed  out  that  finding 
6  (R.  45),  misstated  the  resolution  to  which  it  refers 
(Br.  pp.  32-33).  Appellee's  brief  ignores  this  dis- 
crepancy because  it  has  no  answer.  A  reading  of  our 
opening  brief  (pp.  32,  33)  in  the  light  of  the  exhibits 
giving  the  rental  history  shows  that  no  reasonable 
interpretation  of  the  language  used  would  sustain  a 
contention  that  the  resolution  shows  an  intention  to 
abandon  the  rental  business  in  favor  of  holding  houses 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  a  trade  or  business.  This  is  a  matter  on  which  the 
reviewing  Court  will  draw  its  own  inference.  Pacific 
Portland  Cement  Co.  v.  Food  Machinery  and  Chemi- 
cal Corporation,  178  Fed.  (2d)  541,  548 ;  CA9 ;  McGah 
V.  Commissioner,  210  Fed.  (2d)  769,  771;  CA9;  1954. 


8 


When  the  subsequent  record  of  renting  without  a 
single  sale  of  one  of  the  houses  here  in  issue  for  the 
next  fifteen  months  is  considered  (R.  36,  37  and  38), 
it  becomes  clear  that  there  is  no  room  for  an  infer- 
ence that  appellant,  by  the  Director's  resolution  in 
December,  1943,  thereby  changed  its  entire  business 
merely  because  it  authorized  corporate  action  as  to 
SOME  SALES. 

With  the  proper  effect  given  to  the  directors'  reso- 

t 
lution  of  December  9,  1943,  appellee's  reliance  (Br. 

p.  11)    on  its  construction  of  findings  6  and  16  is 

wholly  discredited.   This  is  of  the  utmost  importance 

because  unless  finding  16  (R.  48)  is  aided  by  insertion 

of  a  definite  date,  December  9,  1943,  the  judgment 

cannot  be  sustained.    The  evidence  will  not  permit 

such  insertion  of  the  date  December  9,  1943,  because 

the  evidence  shows: 

(1)  Appellant  in  December,  1943  was  com- 
pleting its  Southwood  and  Shoreview  Tracts  in 
accord  with  its  application  for  priorities  to  build 
defense  houses  for  RENT  (R.  158,  159)  : 

(2)  Appellant  in  fact  rented  these  units  after 
construction  (Finding  5,  R.  45)  ; 

(3)  Appellant  did  not  sell  any  of  the  houses 
in  Southwood  or  *  Shoreview  Tracts  until  April, 
1945 — over  15  months  after  the  date  Appellee 
states  Appellant  commenced  to  hold  its  houses 
for  sale  to  customers. 


^Excluding  the  7  houses  sold  because  of  an  overpass. 


(4)  Appellant  executed  63  non  option  leases, 
58  of  which  were  12  month  leases  in  the  Home- 
wood  Tract,  after  December  10,  1943  (R.  75). 

The  uncontradicted  evidence  refutes  Appellee's 
claim  that  Appellant  after  December  9,  1943  held  its 
houses  primarily  for  sale  to  customers  and  also  effec- 
tively disposes  of  that  portion  of  finding  6  (R.  45) 
which  purports  to  hold  that  thereafter  Appellant's 
intention  was  to  pursue  whichever  activity,  renting  or 
selling,  proved  more  profitable. 

The  fact  is  that  with  the  houses  in  the  Southwood 
and  Shoreview  Tracts  leased  under  12-month  leases 
commencing  in  or  shortly  after  December,  1943,  Ap- 
pellant was  in  no  position  to  hold  any  of  such  houses 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  a  trade  or  business.  The  fact  is  that  Appellant  did 
not  hold  such  houses  for  sale  at  all,  let  alone  hold 
them  primarily  for  sale  to  customers  in  the  ordinary 
course  of  its  trade  or  business.  Without  the  tenants' 
consents,  the  houses  could  not  have  been  delivered  to 
a  prospective  buyer  while  under  12-month  lease  com- 
mitments. 

This  condition  is  recognized  and  relied  upon  by 
Appellee  to  explain  the  absence  of  sales  for  the  15- 
month  period  between  January  1,  1944,  the  approxi- 
mate date  of  completion  of  construction  of  these 
houses,  and  early  May,  1945,  which  is  the  date  the 
decision  to  liquidate  was  made  (Br.  p.  17). 

But  this  explanation  by  Appellee  is  wholly  incon- 
sistent with  Appellee's  claim  in  another  portion  of  its 
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brief  (p.  14)  that  Appellant  held  its  houses  for  sale 
from  December  9,  1943,  and  that  its  decision  to  so 
hold  its  houses  was  made  at  the  meeting  of  the  Board 
of  Directors  on  that  day. 


3.  THE  ACCOUNTANT'S  CHARACTERIZATION  OF  APPELLANT'S 
BUSINESS  ON  THE  TAX  RETURNS  IS  NOT  INCONSISTENT 
WITH  (a)  A  RENTAL  OPERATION  AND  (b)  SUBSEQUENT 
LIQUIDATION  OF  HOUSES  HELD  FOR  RENTAL. 

Appellee  in  its  brief  (p.  13)  apparently  believes  that 
some  inference  favorable  to  Appellee  should  be  drawn 
from  the  accountant's  characterization  of  Appellant's 
business  as  that  of  "Development  of  Subdivision, 
Renting  and  Selling  Homes  to  Defense  Workers". 

The  fact  is  that  Appellant  (1)  Rented  houses  and 
(2)  Sold  houses,  for  example,  to  tenant  option  hold- 
ers and  also  houses  which  were  "beat  up"  (R.  145). 
Hence  the  accoimtant's  description  was  factually  ac- 
curate. 

The  income  tax  numerical  designation  of  Appel- 
lant's business  by  the  accountants  was  classification 
No.  "182".  This  numerical  classification  is  described 
in  the  instructions  for  preparing  corporation  returns 
as  applicable  to  "Owner-operators  of  improved  prop- 
erty and  Lessors  of  buildings"  (R.  95,  96). 

The  accountants  reported  the  gains  from  the  sale  of 
houses  as  long  term  or  short  term  capital  gains  as  the 
case  might  be.    The  accountants  did  not  report  such 
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gains  as  ordinary  income  as  would  be  the  case  if  the 
accountants  believed  that  the  gains  from  the  sale  of 
houses  constituted  gains  from  the  sales  of  property 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  its  trade  or  business.  Instead,  the  account- 
ants reported  on  line  4  of  the  income  tax  returns  for 
each  year,  the  rentals  received  but  not  the  gains  from 
the  sales  of  houses  (R.  90-94;  R.  161,  162,  163). 

If  the  choice  of  words  made  by  the  accountants  in 
characterizing  the  business  of  Appellant  is  consid- 
ered significant  in  establishing  the  status  of  Appellant 
for  tax  purposes,  (1)  the  conclusion  of  the  account- 
ants as  to  the  form  and  method  of  reporting  the 
gains  on  the  sales  of  houses  as  gains  from  the  sales 
of  capital  assets  is  much  more  significant  because  such 
determination  involves  a  direct  decision  by  the  ac- 
countants on  the  matter  here  in  issue  and  (2)  the 
numerical  classification  of  Appellant  (No.  182)  is  of 
equal  significance  with  the  narrative,  since  No.  182  in 
the  Corporate  Income  Tax  instructions,  signifies  a  cor- 
poration engaged  in  the  business  of  acting  as  ' '  Owner- 
operators  of  improved  property  and  lessors  of  build- 
ings" (R.  95,  96,  161,  162,  163). 


4.  THE  REMAINING  POINTS  MADE  IN  THE  SUMMARY  OF 
ARGUMENT  IN  APPELLEE'S  BRIEF  DO  NOT  SUPPORT  THE 
JUDGMENT. 

We  believe  that  all  remaining  contentions  of  Appel- 
lee are  answered  by  the  stipulated  exhibits  5,  6  and  7 
showing  what   actually  happened   with   reference   to 
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sales.  We  again  urgently  invite  this  Court's  attention 
to  those  exhibits  (R.  35,  36,  37). 

Appellee  (Br.  p.  8)  stresses  the  point  that  Appel- 
lant adopted  a  method  of  doing  business  which  auto- 
matically resulted  in  sales.  The  above  exhibits  show 
that  actual  sales  in  each  tract  of  houses  here  in  issue 
were  negligible  prior  to  the  decision  to  liquidate  on 
VE  Day,  May  10,  1945.  As  to  conditions  after  VE 
Day,  the  fact  that  the  sales  were  automatic  proves  that 
Appellant  did  not  enter  into  the  real  estate  business. 

Appellee  (Br.  p.  8)  refers  to  activity  on  the  part  of 
taxpayer's  principal  stockholders  in  similar  under- 
takings which  resulted  in  frequent  and  numerous  sales  \ 
of  houses.  This  point  is  based  on  Finding  No.  7  (R. 
45)  of  the  trial  Court,  which  relates  explicitly  and 
solely  to  the  practice  of  renting  with  option  to  buy. 
By  inference,  then,  it  follows  that  at  the  Southwood 
and  Shoreview  Tracts,  where  there  were  no  options 
to  buy  (Finding  No.  5,  R.  45),  and  at  Homewood  l| 
after  the  options  terminated  a  different  method  of 
doing  business  was  pursued.  | 

Another  point  made  by  Appellee  (Br.  p.  8)  is  that 
Appellant  announced  its  intention  to  sell  its  houses 
rather  than  to  rent  them  if  this  would  result  in  a 
greater  profit.  The  fact  is  that  Appellant  could  sell 
at  a  profit,  where  it  did  not  appear  able  to  rent  at  a 
profit  (R.  143).  Taking  a  profit  or  avoiding  a  loss 
is  generally  a  major  reason  for  liquidating  an  invest- 
ment. As  this  Court  said  in  Ehrman  v.  C.I.R.,  120  F. 
(2d)  607;  C.A.  9,  1941: 

''  .  .  .  We  fail  to  see  that  the  reasons  behind | 
a  person's  entering  into  a  business — whether  it  isi 
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to  make  money  or  whether  it  is  to  liquidate — 
should  be  determinative  of  the  question  of  whether 
or  not  the  gains  resulting  from  sales  are  ordinary 
gains  or  capital  gains  ..."  (Page  610). 

It  is  merely  a  matter  of  how  the  liquidation  is  carried 
out. 

Appellee  claims  that  there  was  sales  activity  on  the 
part  of  the  employes  of  the  taxpayer  as  real  estate 
brokers  (Br.  p.  8).  We  find  nothing  in  the  record  to 
suggest  that  any  employes  of  the  taxpayer  were  real 
estate  brokers,  and  believe  that  this  is  an  uninten- 
tional error.  To  the  contrary,  the  record  shows  that 
that  the  final  cross-examination  of  Mr.  Chamberlain 
on  this  point  reads: 

*'Q.  If  I  understood  you  correctly,  then,  at 
the  time  that  the  decision  was  made  that  the 
houses  should  be  sold  as  they  became  vacant,  it 
thereafter  was  unnecessary  to  engage  in  any  kind 
of  activity,  any  kind  of  active  sales  campaign, 
because  the  houses  more  or  less  sold  themselves? 
Would  that  be  a  fair  statement  ? 

A.  I  am  trying  to  think  of  the  implication  of 
that.  I  think  that  is  a  fair  statement."  (R.  146). 

Liquidation  under  such  circumstances  cannot  pos- 
sibly be  considered  such  an  entry  into  the  real  estate 
business  as  requires  ordinary  income  treatment,  Rob- 
ert W.  Dillon  V.  Commissioner,  213  Fed.  (2d)  218; 
C.A.,  8;  1954. 

Appellee  claims  (Br.  p.  8)  that  at  some  unstated 
time  there  was  a  decline  in  rental  income,  coupled 
with  a  sharp  rise  in  sales  income.  Taking  the  two 
critical  dates,  December,  1943,  and  May,  1945,  it  is 
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interesting  to  note  for  the  Southwood  Tract  the  rela- 
tion of  income  and  rental  (R.  33,  34)  : 

Fiscal  Year  Net  Rent  Income        Sales  Income 

May  31,  1944  (Dec.  1943)  $2,244.47                  None 

May  31,  1945  (May  10,  1945)  8,429.04  $  2,354.76 
May  31,  1946  (first  full  year 

after  May  10,  1945)  2,878.74  88,654.24 

Instead  of  rent  declining  after  the  supposed  deci- 
sion to  sell  in  December,  1943,  it  increased,  while  the 
sales  income  remained  at  nothing.  The  reduction  of 
rent  income  coupled  with  a  sharp  rise  in  sales  income 
occurred  in  the  fiscal  year  following  Appellant's  deci-  i 
sion  to  liquidate  on  VE  Day,  May  10,  1945. 

The  rent  income  and  sales  income  at  the  Shoreview  i 
Tract  (R.  33,  34)  show  the  same  pattern  if  we  exclude 
the  unusual  and  nonrecurring  sales  income  of  $5,147.65  ij 
for  the  year  ended  May  31,  1944,  which  was  due  to 
the  sale  of  7  houses  immediately  upon  construction, , 
because  of  an  impending  overpass  (R.  133). 

As  we  have  seen  from  the  stipulated  evidence  in  this 
case,  all  houses  at  Homewood  were  initially  leased 
with  30-month  options  to  purchase.  Plaintiff's  Exhibit 
No.  11  (R.  75)  shows  that  although  419  leases  were 
given  on  the  212  houses  at  Homewood,  all  option 
leases  were  given  on  or  before  December  10,  1943,  and 
commencing  December  21,  1943,  only  non-option  leases 
were  given.  Because  of  the  importance  which  Appellee 
attaches  to  the  date  of  December  9,  1943,  we  cannot 
emphasize  too  strongly  that  it  was  only  twelve  days 
later  that  Appellant  commenced  giving  63  non-option 
leases  at  Homewood. 
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At  page  26  of  our  opening  brief,  we  pointed  out 
that  in  September,  1944,  two  years  after  completion 
of  the  Homewood  Tract,  203  houses  were  still  on 
hand.  This  FACT  was  stipulated  to  and  Appellee  does 
not  challenge  it  as  a  fact.  Appellee  does,  however, 
say  that  a  logical  answer  is  that  the  tenants  had  two 
and  one-half  years  to  exercise  their  options  (Br.  p. 
16).  But  this  answer  of  Appellee  can  apply  only  to 
houses  which  were  continuously  under  lease-option 
from  September,  1942  to  September,  1944,  and  cannot 
apply  to  the  houses  subject  to  non-option  leases  which 
are  the  houses  here  in  issue. 

The  record  shows  that  356  option  leases  were  given 
at  Homewood  on  or  before  December  10,  1943.  The 
record  also  shows  that  63  non-option  leases  were  given 
commencing  December  21,  1943  (R.  75).  Except  in 
the  case  of  the  first  non-option  lease  which  was  given 
on  December  21,  1943  (R.  75),  and  one  other  non- 
option  lease  dated  February  6,  1944  (R.  71),  the  rec- 
ord does  not  show  affirmatively  when  the  non-option 
leases  were  given  commencing  December  21,  1943. 
However,  this  information  is  shown  by  the  worksheets 
of  witness  James  E.  Moore  which  were  the  basis  upon 
which  the  summary  of  the  number  of  option  and  non- 
option  leases  (R.  75)  was  developed.  We  believe  that 
these  worksheets  should  be  before  this  Court,  and 
propose  to  seek  permission  to  place  them  in  evidence. 

If  tabulated,  they  will  show  month  by  month  the 
commencement  dates  of  the  rentals  to  non-optionees 
of  the  55  houses  at  Homewood  which  are  here  in  issue : 
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Number  of 
Month  Houses  Rented 


December  1943 1 

January,  1944 3 

February,  1944 9 

March,  1944 9 

April,  1944 7 

May,  1944 9 

June,  1944  7 

July,  1944   4 

August,  1944 3 

September,  1944 1 

October,  1944  2 

Total 55 


Appellee  also  invites  attention  to  the  fact  that  the; 
houses  in  the  Southwood  and  Shoreview  Tracts  were 
all  rented  for  a  12-month  term,  and  could  not  be  sold 
during  that  iDeriod.  Again,  we  will  request  that  the 
worksheets  of  witness  James  E.  Moore  showing  when 
these  houses  were  first  leased  be  admitted  in  evidence. 
Photostats  of  these  worksheets  have  been  in  the  pos- 
session of  Appellee  since  many  months  before  the  trial. 
They  show  the  following: 

SHOREVIEW       December,  1943    43 

January,  1944 10 

February,  1944 3 

Total  56 

SOUTHWOOD      January,  1944 24 

February,  1944 19 

March,  1944 15 

April,  1944 14 

Total   72 
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C.     CONCLUSION. 

The  uncontradicted  evidence  shows  that,  pursuant 
to  applications  for  priority  assistance,  Appellant  built 
defense  houses  for  rent  and  actually  rented  the  houses 
in  a  substantial  rental  operation  to  and  including  the 
decision  made  on  or  about  VE  Day,  May  10,  1945,  to 
liquidate  the  rental  operation.  The  factors  inducing 
the  decision  to  liquidate  are  set  forth  in  our  opening 
brief  (pages  21-24). 

After  the  decision  to  liquidate,  sales  of  houses  were 
made  without  the  efforts  and  tactics  customary  in  a 
real  estate  operation.  Instead,  as  set  forth  in  Finding 
14  (R.  47)  the  houses  were  sold  without  the  necessity 
of  engaging  in  extensive  advertising  or  sales  cam- 
paigns; the  houses,  in  effect,  sold  themselves.  We  are 
unaware  of  any  case  in  which  the  absence  of  a  sales 
campaign  and  other  aggressive  selling  tactics  has 
been  treated  as  indicating  an  entry  into  the  trade 
or  business  of  holding  houses  primarily  for  sale  to 
customers.  The  absence  of  these  factors  obviously  neg- 
atives such  an  entry  into  a  trade  or  business. 

The  facts  in  our  case,  insofar  as  non-option  sales  are 
concerned,  are  clearly  distinguishable  from  the  facts 
in  RolUngwood  Corp.  v.  Commissioner,  190  Fed.  (2d) 
263;  C.A.  9;  1951,  relied  upon  by  Appellant.  In  the 
RolUngwood  case  the  sales  of  houses  to  non-tenants 
were  immediate,  frequent  and  continuous,  in  that  in 
the  first  two  years  of  RolUngwood 's  existence  203 
houses  were  sold  to  non-tenants  out  of  a  total  of  256 
houses  sold.  The  Court  properly  observed  that  such 
sales  to  non-tenants  constituted  "very  persuasive  evi- 
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dence  of  the  purpose  for  which  the  houses  were  held". 
In  the  RolUngwood  case  there  was  no  long  period  of 
rental  operation  culminating  in  a  decision  to  liquidate, 
such  as  has  been  established  in  our  case. 

The  element  of  frequency  and  continuity  of  sales 
was  considered  in  our  opening  brief  (page  24)  and 
a  statistical  comparison  was  made  of  the  number  of 
non-option  sales  in  our  case  and  the  RolUngwood 
case,  particularly  as  such  sales  were  related  to  each 
fiscal  year.  We  also  discussed  in  our  opening  brief 
the  method  by  which  Appellant  sold  the  houses  here 
in  issue  (page  28).  Since  the  filing  of  our  opening 
brief,  the  case  of  Goldberg  v.  Commissioner,  223  Fed. 
(2d)  709,  C.A.  5;  decided  June  21,  1955,  has  come  to 
our  attention.  This  case  deals  with  the  problem  of  fre- 
quency and  continuity  of  sales,  and  the  question  of 
whether  sales  of  defense  houses  are  to  be  considered 
as  sales  in  liquidation  of  a  rental  investment,  or 
whether  they  are  to  be  treated  as  sales  in  the  ordinary 
course  of  a  trade  or  business.  The  Court  used  the  fol- 
lowing language  in  connection  with  these  matters: 

'^The  frequency  and  continuity  of  sales  is  also 
important.  If  a  rental  corporation's  assets  are 
sold  in  a  single  transaction  to  a  single  purchaser, 
it  could  not  be  reasonably  contended  that  there 
was  a  sale  to  a  customer  in  the  regular  course  of 
business.  But  more  often  the  owner  sells  his  rental 
properties  piecemeal  to  different  individuals.  How 
frequent  the  sales  are  depends  on  many  circum- 
stances; the  extent  to  which  the  seller  turns  his 
talents  to  the  promotion  and  solicitation  of  sales, 
the  number  of  units  in  the  rental  project,  and  the 
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state  of  the  market.  Only  the  first  of  these  cir- 
cumstances has  any  rational  connection  with  the 
question  whether  the  owner  has  changed  his  busi- 
ness to  selling,  or  is  simply  liquidating  his  busi- 
ness. Thus  the  frequency  and  continuity  of  sales 
factor  is  significant  only  so  far  as  it  reasonably 
justifies  the  conclusion  that  the  owner  somehow 
promoted  the  sales.  The  Courts  do  not  deny  cap- 
ital gain  benefits  simply  because  a  large  number 
of  sales  are  made  in  a  short  period;  for  if  the 
owner  has  a  large  number  of  houses  on  a  seller's 
market,  it  is  quite  possible  that  he  may  sell  them 
continuously  without  any  sales  promotion  or  sol- 
icitation  "  (223  F.  (2d)  at  page  712). 

The  facts  in  our  case  compel  a  decision  for  Appel- 
lant. 

Dated,  San  Francisco,  California, 
October  24, 1955. 

Respectfully  submitted, 
L.  W.  Wrixon, 
Carl  R.  Schulz, 

Attorneys  for  Appellant. 
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Statement  of  Facts. 

The  petitioner  is  on  probation  to  the  United  States 
Court  for  the  Southern  District  of  Cahfornia  for  five 
years  commencing  January  17,  1955.  [Clk.  Tr.  p.  22.] 
On  the  same  day,  while  in  custody  of  the  United  States 
District  Court,  appellee  was  seized  and  arrested  by  peace 
officers  of  the  State  of  California  and  confined  in  the 
County  Jail  in  the  custody  of  San  Diego.  [Clk.  Tr.  p.  5.] 
Said  officers  of  the  State  of  California  seized  and  con- 
fined appellee  without  first  obtaining  consent  of  the  United 
States.     [Clk.  Tr.  p.  5.] 
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Appellant's  counsel  stated  in  an  affidavit  filed  in  opposi- 
tion to  the  Writ  of  Habeas  Corpus  that  when  petitioner 
was  granted  probation,  "It  is  apparent  that  the  charge 
pending  against  petitioner  in  San  Diego  County  was  not 
taken  into  consideration  by  the  Court."  [Clk.  Tr.  p.  16.] 
No  consent  to  prosecute  or  incarcerate  petitioner  was 
ever  obtained  from  the  United  States  by  the  State  of  Cali- 
fornia. [Clk.  Tr.  pp.  22-23.]  The  United  States  Dis- 
trict Court  found  that  no  consent  had  been  given  by  the 
United  States  to  the  State  of  California  to  prosecute  or 
incarcerate  the  federal  probationer.     [Clk.  Tr.  p.  5.] 

On  February  10,  1955,  appellee  filed  his  petition  for 
Writ  of  Habeas  Corpus  [Clk.  Tr.  p.  11]  alleging  that 
he  was  unjustly  and  unlawfully  detained  by  the  Sheriff  of 
San  Diego  County.  [Clk.  Tr.  p.  3.]  The  petition  also 
alleged  that  the  petitioner  pleaded  guilty  to  the  offense 
charged  and  was  placed  on  five  years  probation  as  above 
alleged.  [Clk.  Tr.  p.  4.]  This  allegation  is  admitted. 
[Clk.  Tr.  p.  13.] 

On  February  10,  1955,  the  Honorable  Peirson  M.  Hall, 
United  States  District  Judge  for  the  Southern  District  of 
California,  issued  an  Order  to  Show  Cause  returnable 
February  17,  1955,  and  directed  the  Sheriff  of  San  Diego 
County  to  appear  in  the  Federal  Court  to  show  cause  why 
the  petition  should  not  be  granted.     [Clk.  Tr.  p.  12.] 

Appellant  filed  an  answer  and  therein  affirmatively 
alleged,  "that  detention  of  the  federal  prisoner  who  is 
subject  to  the  custody  of  the  Federal  Court  by  the  State 
official  is  not  illegal  until  such  time  as  the  Federal  Court 
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shall   refuse    permission    for    such    detention/'      (Italics 
ours.)     [Clk.  Tr.  p.  13.] 

On  February  17,  1955,  the  Federal  District  Court,  the 
Honorable  Peirson  M.  Hall,  United  States  District  Judge 
presiding  heard  appellant's  petition  for  the  writ  and 
ordered  him  discharged  forthwith.     [Clk.  Tr.  p.  17.] 

At  the  hearing  of  the  appellee's  Petition  for  Writ  of 
Habeas  Corpus,  the  Court  stated  with  regard  to  the  right 
of  appellee  to  petition  for  habeas  corpus  in  the  situation  in 
which  the  Federal  Court  had  not  consented  to  jurisdic- 
tion by  the  State  Courts  as  follows: 

"But  nevertheless  if  we  have  not  consented  it  seems 
to  me  that  it  is  his  liberty  that  is  involved  and  he 
has  the  right  to  bring  the  petition." 

To  which  counsel  for  appellant  replied: 

"I  agree  with  your  thoughts.  I  think  that  those 
cases  mean  and  what  I  have  come  in  my  study  of 
them,  I  have  come  to  this  conclusion  that  when  they 
say  the  defendant  cannot  raise  the  question,  they 
mean  by  that  that  he  cannot  raise  the  question  in 
the  second  sovereignty. 

The  Court:     No,  he  cannot  raise  it  in  the  State. 

Mr.  Brown:  In  the  State  right  now.  In  other 
words,  he  raised  it  in  the  Municipal  Court  the  other 
day  by  objecting  to  the  jurisdiction  of  the  Court 
and  his  objection  was  summarily  overruled  and  I 
think  properly  so.  But  I  think  by  the  same  token 
that  he  can  raise  the  question  in  this  Court  because 
who  else  could?  It  seems,  as  your  Honor  has  said, 
obvious  that  the  defendant  must  be  able  to  protect 
himself  and  if  he  can  raise  the  question  at  all  he 
ought  to  be  able  to  raise  it  in  the  Court  that  will 
do  him  some  good. 
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The  Court:  He  ought  to  be  able  to  raise  it 
some  place  and  this  Court  is  the  only  Court  where 
he  can  raise  that. 

Mr.  Brown:  That  is  right.  I  think  that  language 
is  loose  in  that  respect.  I  think  it  does  apply  to  the 
second  sovereignty.  He  cannot  raise  it  in  the  second 
sovereignty.  The  first  sovereignty  must  raise  it 
in  the  second  sovereignty  but  the  defendant  may 
raise  it  in  the  first  sovereignty,  the  way  I  look  at 
itr     (Italics  ours.)     [Clk.  Tr.  pp.  30-31.] 

Appellant  stated  in  opposition  to  petition  for  Writ  of 

I 
Habeas  Corpus: 

"That  the  only  means  by  which  the  people  of  the 
State   of    California   may   be   properly   protected   in  i 
this     matter    will     be    to    prosecute    said    William 
Schmittroth    according    to    the    laws    of    the    state."  i 
[Clk.  Tr.  p.  16.] 

Under  the  special  terms  of  probation  imposed  on  peti-  j 
tioner  Schmittroth  by  the  Honorable  James  M.  Carter,  j 
United  States  District  Judge  sitting  in  for  the  District 
Court  at  Los  Angeles,  California,  the  petitioner  was  to 
".  .  .  confine  your  activities  to  rural  and  mountain 
country.  The  probation  officer  will  arrange  to  transfer 
supervision  to  the  Northern  District  of  California  at 
your  convenience."     [Clk.  Tr.  pp.  9-10.] 
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Jurisdiction. 

The  jurisdictional  basis  for  the  District  Court's  action 
was  not  expressed  in  the  proceedings  below.  Apparently, 
however,  petitioner  invoked  the  jurisdiction  of  the  District 
Court.  (28  U.  S.  C.  2243.)  It  was  petitioner's  theory 
that  exclusive  jurisdiction  over  the  body  of  the  petitioner 
was  in  the  federal  Courts  by  operation  of  Sections  3231 
and  3651,  Title  18,  United  States  Code. 

The  petition  for  the  Writ  of  Habeas  Corpus  was  filed 
on  February  8,  1955.  The  United  States  District  Court 
ordered  the  Sheriff  of  San  Diego  County  to  show  cause 
on  February  17,  1955,  and  an  answer  to  the  petition  for 
Writ  of  Habeas  Corpus  was  filed,  together  with  an  affi- 
davit in  opposition  to  the  petition.  [Tr.  pp.  12,  14.] 
On  February  17,  1955,  the  United  States,  District  Court 
ordered  the  discharge  of  the  petitioner  [Tr.  p.  17],  sub- 
ject to  the  filing  of  findings  of  fact.  [Tr.  p.  31.]  The 
District  Attorney  of  San  Diego  filed  a  petition  for  a 
rehearing  on  February  21,  1955.  Said  petition  was 
denied  and  findings  of  fact  and  conclusions  of  law  were 
filed  on  March  11,  1955.  [Tr.  pp.  22-24.]  The  judg- 
ment was  signed  and  filed  on  March  11,  1955,  and  en- 
tered on  March  16,  1955.     [Tr.  p.  24.] 

Notice  of  appeal  was  filed  March  16,  1955.  [Tr.  pp. 
25-26.]  Thus,  this  Court  has  jurisdiction  under  28 
U.  S.  C.  2253  to  hear  and  determine  this  appeal. 


ARGUMENT. 

I. 

Appellant  Cannot  Complain  on  Appeal  About  Peti- 
tioner's Standing  in  Court  to  Bring  a  Writ  of 
Habeas  Corpus  When  He  Assented  Thereto  in 
the  District  Court. 

The   record  shows   that   at   the   hearing   for   the   Writ 

of    Habeas    Corpus    the    appellant's    counsel    agreed    that 

the    petitioner    could    raise    the    question    in    this    Court 

(United  States  District  Court.)      [Clk.  Tr.  pp.  30-31.] 

He,  therefore,  waived  any  objection  that  he  might  have  . 

had  in  regard  to  the  petitioner's  right  to  object  to  the  * 

State  prosecution  by  a  Writ  of  Habeas  Corpus.    He  may  '; 

not,   on   appeal,    raise   this   objection   for   the    first   time. 

This   proposition   is   supported  by   the  case   of   Lloyd  v. 

Webster   Apartments    Company    (6th    Cir.,    1943),    135 

F.  2d  971,  at  p.  973,  wherein  the  Court  said: 

"The  case  before  us  presents  no  meritorious  ques- 
tions for  review.  With  regard  to  the  orders  com- 
plained of,  appellant,  by  her  acquiesence,  personally 
or  through  her  counsel  of  record,  is  bound  and  now 
precluded  from  raising  the  issues  on  appeal." 

II. 

A  Federal  Probationer  May  Raise  in  the  Federal  Dis- 
trict Court  the  Question  of  the  Power  of  the  State 
to  Prosecute  Him  Without  the  Consent  of  the 
Federal  Authorities. 

The  appellant  cites  many  cases  for  the  proposition  that 
"the  application  of  the  rule  of  comity  is  solely  a  question 
to  be  resolved  as  between  the  two  sovereigns."  (App.  Br. 
pp.   4-5.)      Of  these  cited  cases,  all  except  the  case  of 
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Ponsi  V.  Fessenden,  258  U.  S.  254,  had  the  question  of 
the  consent  of  the  sovereign  first  acquiring  jurisdiction 
raised  in  the  sovereign  that  acquired  jurisdiction  second. 
In  the  instant  case,  however,  the  issue  of  the  first  sov- 
ereign's consent  was  raised  in  the  first  sovereign's  juris- 
diction. The  propriety  of  the  question  being  so  raised 
was  conceded  by  the  appellant  in  the  trial  court.  [Clk. 
Tr.  pp.   30-31.] 

The  question  of  consent  was  raised  in  the  sovereignty 
first  acquiring  jurisdiction  in  the  case  of  Ponsi  v.  Fessen- 
den, supra;  however,  it  is  to  be  noted  in  that  case  there 
was  express  consent  by  the  first  sovereign  by  way  of 
complying  with  the  second  sovereign's  Writ  of  Habeas 
Corpus  Ad  Prosequendum.  In  an  instance  where  the 
sovereign  which  first  acquires  jurisdiction  expressly  con- 
sents, as  in  the  case  of  Ponsi  v.  Fessenden,  supra,  by  com- 
pliance with  a  Writ  of  Habeas  Corpus  Ad  Prosequendum 
there  is  no  doubt  that  it  is  a  question  solely  between  the 
two  sovereigns  and  the  prisoner  may  not  complain. 

The  question  of  the  first  sovereign's  consent  may  be 
raised  by  a  probationer  in  the  courts  of  the  first  sov- 
ereign. In  the  case  of  Grant  v.  Guernsey  (10th  Cir., 
1933),  63  F.  2d  163,  the  Court  held  that  a  federal  pro- 
bationer could  object  in  the  United  States  District  Court 
by  means  of  a  Writ  of  Habeas  Corpus  to  a  State  prose- 
cution for  a  crime  he  committed  before  the  time  he  was 
placed  on  probation.  The  County  District  Attorney  op- 
posed and  the  Justice  of  the  Peace  ruled  with  him  and  held 
Guernsey  to  appear  at  the  next  term  of  the  State  Court. 


Guernsey  then  filed  the  petition  for  a  Writ  of  Habeas 
Corpus  in  the  United  States  District  Court.  The  writ 
was  granted  and  the  Court  said  the  following,  in  affirm- 
ing the  order  discharging  Guernsey  from  State  custody, 
at  page  164: 

"There  can  be  no  doubt  Guernsey  was  under  the 
jurisdiction  of  the  federal  court,  subject  to  its  orders 
under  the  probation  statute  at  any  time;  and  when 
the  justice  of  the  peace  issued  his  warrant  for  the 
arrest  of  Guernsey  and  then  held  him  for  trial  on 
the  state  charge  and  that  he  abide  the  judgment  of  ! 
the  state  court,  there  was  a  direct  interference  with 
federal  jurisdiction,  and  a  violation  of  the  rule  of 
comity  between  federal  and  state  courts. 

"In  Taylor  v.  Taintor,  16  Wall.  366,  370,  21  L. 
Ed.  287,  it  is  said:  'Where  a  State  court  and  a 
court  of  the  United  States  may  each  take  jurisdic- 
tion, the  tribunal  which  first  gets  it  holds  it  to  the 
exclusion  of  the  other,  until  its  duty  is  fully  per- 
formed and  the  jurisdiction  invoked  is  exhausted; 
and  this  rule  applies  alike  in  both  civil  and  criminal 
cases.  It  is  indeed  a  principle  of  universal  juris- 
prudence that  where  jurisdiction  has  attached  to  per-  j 
son  or  thing,  it  is — unless  there  is  some  provision  to  { 
the  contrary — exclusive  in  effect  until  it  has  wrought 
its  function.'  ! 

*Tn  Ponzi's  Case,  supra,  the  court  said:  'The 
chief  rule  which  preserves  our  two  systems  of  courts 
from  actual  conflict  of  jurisdiction  is  that  the  court 
which  first  takes  the  subject-matter  of  the  litiga- 
tion into  its  control,  whether  this  be  person  or  prop- 
erty, must  be  permitted  to  exhaust  its  remedy,  to 
attain  which  it  assumed  control,  before  the  other 
court  shall  attempt  to  take  it  for  its  purpose.'  But  it 
was  there  held  that  a  statute  gave  to  the  Attorney  Gen- 
eral such  control  of  the  convict  after  he  was  impris- 
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oned  under  the  sentence  as  to  authorize  him  to  con- 
sent to  the  convict's  trial  in  a  state  court.  No  stat- 
ute is  called  to  our  notice,  and  we  know  of  none, 
that  gives  to  any  officer  the  right  here  claimed  by 
counsel  representing  the  state.  No  application  was 
made  to  the  United  States  District  Judge,  and  no 
authority  cited  holding  that  he  had  the  power  and  it 
was  his  duty  to  release  control  over  Guernsey  for 
prosecution  in  the  state  court  with  or  without  con- 
dition that  he  be  released  to  the  federal  court  after 
trial  in  the  state  court;  and  if  there  be  that  power 
whether  it  is  an  absolute  duty  or  discretionary,  and 
reviewable  on  appeal.  But  those  questions  are  not 
here  on  the  record.  Appellee  was  prosecuted  and 
held  under  bail  bond  by  the  justice  of  the  peace  as 
by  claimed  right.  The  county  attorney  seems  to  have 
convinced  him  that  it  was  by  right  of  comity.  The 
facts  justified  the  issuance  of  the  writ  and  appel- 
lee's discharge.  In  Taylor  v.  Taintor,  supra,  it  was 
held  that  the  giving  of  a  bail  bond  did  not  discharge 
a  prisoner  but  only  as  delivering  him  into  the  custody 
of  his  sureties.  Likewise  in  Mackenzie  v.  Barrett 
(C.  C.  A.),  141  F.  964,  5  Ann.  Cas.  551,  and  Adamy 
V.  Parkhurst  (C  C.  A.),  61  F.  (2)  517." 

III. 
The  Lack  of  Objection  by  the  United  States  Prior  to 
the  Time  It  Had  Knowledge  of  the  State  Action 
Does  Not  Imply  Consent. 

Appellant  contends,  "the  District  Court  erred  in  its 
failure  to  attribute  any  significance  to  the  lack  of  objec- 
tion by  the  Federal  Government  in  the  State  proceeding. 
The  court's  finding  of  lack  of  consent  by  the  Federal 
Government  predicated  upon  such  a  theory,  was  errone- 
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oils."     (App.  Br.  p.  5.)     Amicus  curiae  respectfully  rep- 
resents, in  reply  to  appellant's  contention,  as  follows: 

(1)  The  United  States  did  object  to  the  jurisdiction 
of  the  State  of  California  by  issuance  of  a  Writ  of  Habeas 
Corpus. 

(2)  The  presumption  in  this  court  is  that  the  ruling  of 
the  trial  court  was  correct.  Jernigan  v.  The  Southern 
Pacific  Company  (9th  Cir.,  1955),  222  F.  2d  245.  Dana- 
her  V.  United  States  (8th  Cir.,  1950),  184  F.  2d  673. 
The  burden  is  upon  appellant  to  show  error.  Jernigan  v. 
The  Southern  Pacific  Company  (9th  Cir.,  1955),  222  F. 
2d  245.  The  record  fails  to  disclose  any  knowledge  by 
the  District  Court  or  by  any  government  official  of  the 
State  proceedings  at  any  time  prior  to  the  filing  of  the 
petition  for  the  Writ  of  Habeas  Corpus  by  the  petitioner. 
It  also  fails  to  disclose  any  request  for  the  production 
of  the  person  of  the  petitioner  in  any  State  actions  made 
to  the  United  States. 

It  would  therefore  appear  that  appellant's  contention 
that  "the  District  Court  erred  in  its  failure  to  attribute 
any  significance  to  the  lack  of  objection  by  the  Federal 
Government  in  the  State  proceeding"  is  without  merit,  in 
view  of  the  fact  that  the  United  States  had  no  knowledge 
of  the  State  action.  The  fact  that  the  United  States  made 
no  objection  does  not  imply  consent.  One  cannot  be  said 
to  consent  to  that  about  which  he  knows  not. 
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IV. 
The  State  of  California  May  Not  Proceed  With  Its 
Assertion  of  Jurisdiction  Over  a  Federal  Proba- 
tioner Without  the  Express  or  Implied  Consent 
of  the  United  States. 

A  second  sovereign  acquiring  jurisdiction  over  a  person, 
who,  is  at  the  time  in  the  custody  of  another  sovereign, 
may  not  proceed  with  its  prosecution  unless  it  has  express 
or  implied  consent  of  the  sovereign  who  first  acquired 
jurisdiction. 

Express  consent  may  be  granted  by  compliance  of  the 
sovereign  first  acquiring  jurisdiction  with  a  Writ  of 
Habeas  Corpus  Ad  Prosequendum  issued  by  the  second 
sovereign.  Consent  may  be  inferred  from  acts  of  the  first 
sovereign:  (a)  If  the  first  sovereign  has  notice  of  the 
proceeding  and  refuses  to  complain;  (b)  If  the  first  sov- 
ereign refuses  to  issue  a  Writ  of  Habeas  Corpus  upon 
petition  of  the  person  in  the  first  sovereign's  custody. 

In  the  instant  case,  however,  there  is  no  showing  that 
the  first  sovereign  knew  of  the  second  sovereign's  asser- 
tion of  custody  until  the  matter  was  presented  by  the 
probationer  on  a  petition  for  a  Writ  of  Habeas  Corpus. 
It  surely  cannot  be  contended  that  the  first  sovereign  im- 
pliedly consented  to  the  action  of  the  second  sovereign 
when  it  never  had  notice  that  there  was  such  action. 

i       It  is  to  be  noted  that  the  Ninth  Circuit  has  expressed 
'  assent  to  the  rule  that  the  second  sovereign  may  not  pro- 
ceed to  trial  of  a  person  in  the  custody  of  another  sov- 
I  ereign  without  the  express  or  impHed  consent  of  the  first 
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sovereign.  In  the  case  of  Stamphill  v.  Johnson  (9th  Cir., 
1943),  136  F.  2d  291,  the  facts  were  briefly  as  follows: 

The  petitioner  was  serving  a  life  sentence  for  a  state 
conviction  in  Oklahoma  when  he  was  surrendered  by  the 
Warden  of  the  State  Penitentiary  of  Oklahoma  to  the 
United  States  Marshal  for  the  Western  District  of  Okla- 
homa for  trial  in  the  Federal  Court.  He  was  convicted 
and  sentenced  by  the  United  States  District  Court  for  the 
Western  District  of  Oklahoma  and  was  incarcerated  in 
the  United  States  Penitentiary,  Alcatraz,  California.  He 
petitioned  the  United  States  District  Court  for  a  Writ  of 
Habeas  Corpus,  the  denial  of  which  he  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  The  denial  of  the  writ  was  affirmed  on  appeal, 
the  Court  saying  in  that  regard  in  part  as  follows: 

«*  *  *  jj^  ^]^jg  ^g^gg  ^]^g  state  authorities  did  in 
fact  surrender  the  appellant  to  the  federal  authorities, 
and  thus,  in  effect,  gave  the  federal  court  jurisdic- 
tion to  try  the  appellant  and  to  render  judgment 
against  him  and  to  execute  that  judgment." 

On  a  petition  for  rehearing  the  Court  gave  a  per  curiam 
opinion  in  which  it  discussed  the  case  of  Grant  v.  Guern- 
sey, 63  F.  2d  163,  as  follows,  at  page  293: 

"In  Grant  v.  Guernsey,  supra,  a  majority  of  the 
Circuit  Court  of  Appeals  of  the  Tenth  Circuit,  one 
judge  dissenting,  held  that  a  state  court  could  not 
seize  a  person  who  is  under  probation  by  reason  of 
a  federal  judgment  during  the  probationary  term  and 
try  him  for  a  crime  against  the  state  without  the 
consent  of  the  federal  court  who  had  custody  of  him 
by  reason  of  the  probationary  judgment  and  conse- 
quently affirmed  the  discharge  of  the  prisoner.  It 
should  be  noted  that  in  the  Guernsey  case  the  peti- 


—13— 

tioner  had  been  neither  sentenced  or  tried  by  the  state 
court.  He  had  been  held  to  answer  to  the  state  court 
by  a  justice  of  the  peace.  This  case  conforms  to 
the  rule  announced  in  our  opinion  that  the  consent 
express  or  implied  of  the  sovereignty  first  acquiring 
jurisdiction  and  having  possession  of  the  person  was 
necessary  to  a  trial  in  the  courts  of  the  other  sov- 
ereign."    (Emphasis  added.) 

V. 

The  United  States  Objected  to  the  State  of  Califor- 
nia's Assertion  of  Jurisdiction  by  the  Issuance  of 
the  Writ  of  Habeas  Corpus. 

The  first  sovereign  expressed  a  denial  of  consent  to 
the  second  sovereign's  action  when  it  issued  the  Writ  of 
Habeas  Corpus.  This  principle  was  recognized  in  the 
case  of  Rawls  v.  United  States  (10th  Cir.,  1948),  166 
F.  2d  532  at  page  534,  where  the  court  said  concerning 
the  case  of  Grant  v.  Guernsey,  63  F.  2d  163: 

"In  the  Guernsey  case,  Guernsey  was  indicted  in 
the  United  States  District  Court  for  the  District  of 
Kansas  for  Federal  law  violation.  He  pleaded  guilty 
and  was  sentenced  to  a  term  of  three  and  one-half 
years  and  was  then  placed  on  probation  for  the  term 
of  the  sentence.  While  thus  on  probation,  he  was 
arrested  by  the  county  attorney  of  Montgomery 
County,  Kansas,  for  prosecution  in  the  State  Courts. 
Guernsey  protested  that  he  was  under  the  jurisdic- 
tion of  the  Federal  Court  and  that  the  state  action 
was  an  interference  with  the  Federal  jurisdiction. 
When  this  protest  was  ignored,  he  began  a  habeas 
corpus  action  in  the  Court  of  the  Federal  Judge  who 
had  placed  him  on  probation.  The  hearing  on  the 
petition  for  the  writ  was  held  before  the  Federal 
Judge  who  had  placed  Guernsey  on  probation  and 
who  had  continuing  jurisdiction  over  him.     He  or- 
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dered  his  discharge.  Thus  it  is  clear  that  there 
was  no  consent  to  the  surrender  of  Guernsey  to  the 
state  by  the  Federal  Judge  who  continued  to  exercise 
jurisdiction  over  him.  On  the  other  hand,  it  affirma- 
tively appears  that  the  Federal  Judge  having  Guern- 
sey under  his  jurisdiction  objected  to  the  interfer- 
ence with  his  jurisdiction. 

"Even  though  Guernsey  could  not  himself  have 
challenged  the  state's  violation  of  the  rule  of  comity 
in  the  absence  of  a  consent  to  a  waiver  of  the  juris- 
diction of  the  Federal  Court,  his  petition  for  the 
writ  did  call  the  violation  to  the  attention  of  the  Fed- 
eral Judge  under  whose  jurisdiction  he  continued  to 
remain,  and  he  took  appropriate  action  to  register 
his  disproval  thereof.  He  had  the  power  to  protect 
his  jurisdiction  and  could  have  taken  independent 
action  no  matter  how  the  violation  was  called  to  his 
attention." 

This  same  principle  was  recognized  in  the  case  of  Lu  Woy 
Hung  V.  Raff  (9th  Cir.,  1935),  78  F.  2d  836,  the  court 
at  page  837  said: 

"Appellant  relies  on  Grant  v.  Guernsey,  63  F.  2d 
163,  wherein  the  Circuit  Court  of  Appeals  for  the 
Tenth  Circuit  affirmed  the  order  of  the  District  Court 
discharging  appellee  from  the  custody  of  the  state 
authorities.  In  that  case  appellee  had  been  indicted 
in  the  District  Court  of  the  United  States  for  Kan- 
sas for  violation  of  the  National  Banking  Act  and 
pleaded  guilty.  He  was  sentenced  to  confinement  in 
the  penitentiary  for  a  term  of  three  and  one-half 
years,  but  the  District  Judge  placed  him  on  proba- 
tion during  the  term  of  sentence,  requiring  the  pro- 
bation officer  to  report  on  his  conduct  every  sixty 
days.  Thereafter,  during  the  period  appellee  was  on 
probation,    appellant    instituted   criminal   proceedings 
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against  appellee  in  the  state  court,  and  he  was  ordered 
'to  remain  there,  not  depart  without  leave  and  abide 
the  judgment  of  that  court.'  Appellee  petitioned 
the  District  Court  of  the  United  States  for  Kansas 
for  a  Writ  of  habeas  corpus  which  was  granted,  and 
appellee  was  discharged.  That  case  is  distinguished 
from  the  case  at  bar  because  there  the  District  Court 
of  the  United  States  which  had  prior  jurisdiction 
over  the  appellee  in  the  criminal  case  refused  to  re- 
linquish custody  of  the  petitioner  to  the  state  court." 

VI. 
The  United  States  District  Court  Is  Presumed  to  Have 
Taken  Into  Consideration  the  Facts  Before  It 
When  It  Exercised  Its  Discretion  in  Objecting 
to  the  State  of  California's  Assertion  of  Jurisdic- 
tion Over  a  Federal  Probationer. 

The  United  States  District  Court  for  the  Southern 
District  of  California  did  not  abuse  its  discretion  by  fail- 
ing to  consent  to  the  second  sovereign's  exercise  of  its 
jurisdiction. 

The  appellant  contends  that  the  District  Court  abused 
its  discretion  in  that  it  gave  the  original  probation  order 
no  consideration.  (App.  Br.  p.  9.)  The  record  shows 
that  the  probation  order  was  before  the  court  at  the  time 
that  it  exercised  its  jurisdiction.  [Clk.  Tr.  pp.  9-11.] 
The  presumption  is  that  official  duty  is  regularly  per- 
formed. Therefore,  it  would  be  presumed  that  the  Dis- 
trict Court  took  into  consideration  the  facts  then  before 
it.  The  burden  is  on  the  appellant  to  show  error.  He 
has  made  no  such  showing  and  therefore,  it  is  to  be  pre- 
sumed that  the  District  Court  did  not  err.  (Jernigan  v. 
The  Southern  Pacific  Company  (9th  Cir.,  1955),  222  F. 
2d  245.) 
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Appellant  also  contends  that  the  District  Court  gave 
no  consideration  to  the  fact  that  no  restitution  was  ordered 
and,  therefore,  the  District  Court  was  not  aware  of  the 
petitioner's  alleged  prior  criminal  act.  (App.  Br.  p.  9.) 
The  fact  that  no  restitution  was  ordered  does  not  neces- 
sarily show  that  the  District  Court  was  not  aware  of 
the  alleged  prior  criminal  acts  of  the  appellee  when  he 
was  put  on  probation.  The  fact  that  no  restitution  was 
ordered  was  before  the  District  Court  when  it  granted  the 
Writ  of  Habeas  Corpus.  [Clk.  Tr.  p.  16.]  To  not  have 
considered  the  facts  before  it  would  have  been  error.  The 
appellant  makes  no  showing  that  there  was  error  and  the 
burden  is  upon  him  to  so  show.  In  absence  of  such 
a  showing,  the  appellate  court  must  assume  that  the 
court  below  acted  properly.  (Jernigan  v.  The  Southern 
Pacific  Company  (9th  Cir.,  1955),  222  F.  2d  245.) 

Appellant  further  contends  that  the  District  Court 
abused  its  discretion  when  granting  the  Writ  of  Habeas 
Corpus  in  that  it  did  not  consider  that  such  action  might 
frustrate  the  state  trial  and  that  it  might  be  tried  later  at 
the  end  of  probationer's  period  of  probation.  The  record 
shows  that  the  District  Court  took  into  consideration  the 
fact  that  the  probationer  could  be  tried  by  the  State  of 
California  at  the  end  of  the  five-year  probation.  (App. 
Br.  pp.  9-10.)  In  that  regard,  the  Honorable  Peirson  M. 
Hall  stated  "In  doing  that,  I  do  not  think  that  I  am  de- 
stroying the  jurisdiction  of  the  state;  I  am  merely  delay- 
ing it  because,  as  I  view  the  state's  statutes,  you  can  pre- 
serve your  jurisdiction  and  preserve  the  statute  of  limita- 
tions over  the  defendant  by  causing  him  to  be  indicted 
by  your  grand  jury  and  merely  holding  that  indictment 
until  the  expiration  of  the  term  of  his  probation."  [Clk. 
Tr.  p.  29.] 
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Appellant  also  contends  that  the  District  Court  abused 
its  discretion  in  not  considering  the  fact  that  it  was  of 
interest  to  both  soveigns  to  work  out  their  problem  in 
an  ''orderly  fashion/'  (App.  Br.  p.  10.)  The  record 
shows  that  at  the  time  the  District  Court  granted  the 
Writ  of  Habeas  Corpus  it  had  before  it  the  fact  that  the 
State  of  California  had  never  made  application  to  the 
United  States  for  consent  to  prosecute  or  incarcerate  the 
federal  probationer.  [Clk.  Tr.  p.  33.]  It  would  seem 
that  the  proper  procedure  for  a  sovereign  to  take  in  a 
case  of  this  nature  in  the  interests  of  working  out  the 
problem  in  an  "orderly  fashion"  would  be  to  serve  a 
Writ  of  Habeas  Corpus  ad  Prosequendum  on  the  federal 
probation  officer.  It  would  also  seem  that  this  soveregn, 
who  had  made  no  application  for  consent  from  the  United 
States  and  without  any  consent  had  seized  a  federal  pro- 
bationer, should  not  be  heard  to  complain  that  the  Dis- 
trict Court  of  the  United  States  had  not  considered  the 
advantage  to  both  sovereigns  in  working  things  out  in 
an  ''orderly  fashion." 

The  appellant  further  contends  that  the  District  Court 
did  not  consider  whether  or  not  the  Writ  of  Habeas 
Corpus  should  be  granted  and  only  considered  the  ques- 
tion of  whether  or  not  the  petitioner  had  standing  to  raise 
the  question  of  comity  and  the  jurisdiction  of  the  State 
Court.  (App.  Br.  p.  10.)  The  record  shows  that  the 
court  had  before  it  the  fact  that  the  petitioner  was  a 
federal  probationer  [Clk.  Tr.  p.  22],  and  that  under 
the  terms  of  probation  he  was  to  confine  his  activities 
to  rural  and  mountain  country  [Clk.  Tr.  p.  10];  and  the 
fact  the  State  of  California  had  never  asked  for  nor  been 
given  permission  to  prosecute  or  incarcerate  the  peti- 
tioner.    [Clk.  Tr.  p.  33.]     Again  the  appellant,  having 
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the  burden  to  show  error,  has  failed  to  show  any.     In 
the  absence  of  such  a  showing,  the  appellate  court  must 
presume  that  the  court  below  acted  properly.     (Jernigan 
V.  The  Southern  Pacific  Company  (9th  Cir.,  1955),  222  . 
F.  2d  245.) 

Conclusion. 

It  is  respectfully  submitted  that  the  appellant  cannot 
complain  in  this  Court  to  the  granting  of  the  Writ  of 
Habeas  Corpus  because  he  acquiesced  in  it  in  the  trial 
court.  The  granting  of  the  Writ  of  Habeas  Corpus  was 
a  proper  method  for  the  District  Court  to  refuse  its  con- 
sent to  the  state  prosecution  of  a  federal  probationer. 
Whether  or  not  the  Writ  should  be  issued  is  within  the 
discretion  of  the  District  Court.  The  District  Court  did 
not  abuse  its  discretion  in  issuing  the  Writ.  Therefore,  j 
appellant's  appeal  should  be  dismissed. 
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No.  14,733 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Bert  Strand,  Sheriff  of  San  Diego 
County,  State  of  California, 

Appellant, 

vs. 

William  Schmittroth, 


Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING  EN  BANC. 


To  the  Honorable  Judges  Healy,  Bone  and  Chamhers 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit: 

Appellant  petitions  this  Honorable  Court  for  a  re- 
hearing en  banc  in  the  above  entitled  matter. 

This  petition  is  made  on  the  ground  that  this  case 
involves  important  questions  of  federal-state  relations 
which  have  received  different  treatment  in  different 
United  States  Courts  of  Appeal  and  should  receive 
the  attention  of  the  whole  Court. 


FACTS. 

The  District  Court  ordered  a  federal  probationer 
released  from  the  sheriff.    The  sheriff  was  detaining 


the  probationer  for  trial  in  the  state  court.  No  objec- 
tion by  a  representative  of  the  federal  government 
has  ever  been  made  in  the  state  court. 


ARGUMENT. 

I. 

THE  OPINTON  OF  THE  MAJORITY  FOSTERS  A  RUDE  CLASH  BE- 
TWEEN JURISDICTIONS  BY  PERMITTING  THE  RELEASE  OF 
A  PRISONER  IN  STATE  CUSTODY.  THE  DOCTRINE  OF 
COMITY  WAS  DESIGNED  TO  AVOID  SUCH  CONFLICT. 

A.  The  majority  has  either  misstated,  or  appellant  has  not  made 
his  view  involving-  comity  clear. 

The  Court  states:  "Appellant  argues  that  the  state 
court  does  have  jurisdiction  to  try  appellee  while  he 
is  a  federal  probationer  unless  the  federal  court  or 
appropriate  federal  authorities  object  to  exercise  of 
state  jurisdiction  over  the  accused."  This  is,  in  part, 
a  correct  statement  of  our  views.  However,  this  con- 
tention was  supplemented  with  the  statement  on 
page  8  of  Appellant's  Brief  as  follows:  ''The  orderly 
administration  of  justice  would  seem  to  require  the 
proper  agent  of  the  first  sovereign  to  object  in  the 
Court  of  the  second  sovereign." 

It  has  been,  and  is,  the  view  of  the  appellant  that 
the  second  court,  in  this  case  the  state  court,  having 
jurisdiction  of  the  person,  may  proceed  unless  there 
is  an  objection  on  behalf  of  the  federal  court,  ivJiich 
is  made  in  the  state  court.  Only  then  must  the  second 
court,  as  a  matter  of  comity,  decline  to  exercise  its 
jurisdiction. 


At  the  core  of  our  contention  lies  the  question  of 
consent  and  the  manner  and  procedure  by  which  the 
first  sovereign  may  enter  its  objection.  We  contend 
that  the  second  court  has  the  right  to  assume  consent 
in  the  absence  of  an  express  objection  by  the  first 
sovereign  in  the  tribimal  of  the  second  sovereign. 

The  rule  of  comity  which  requires  the  objection 
to  the  jurisdiction  of  the  second  court  to  be  made  in 
the  second  court,  and  which  leaves  to  the  second  court 
the  power  to  decline  to  exercise  its  jurisdiction,  was 
designed  to  prevent  the  very  thing  which  occurred 
in  the  present  case.  The  rule  of  comity  was  designed 
to  promote  conciliation  and  harmony,  rather  than 
alienation  and  discord  between  tribunals.  The  require- 
ment that  the  objection  by  the  first  sovereign  be  made 
in  the  tribunal  of  the  second  sovereign  operates  to 
bring  about  this  harmony  in  two  ways:  (1)  It  gives 
the  second  sovereign  the  right  to  pass  upon  the  ques- 
tion of  whether  it  should  decline  as  a  matter  of  comity 
to  exercise  its  jurisdiction;  and  (2)  It  prevents  the 
peremptory  release  of  the  prisoner  of  the  second  sov- 
ereign by  the  first  sovereign. 

The  writ  of  habeas  corpus  has  never  been  used  to 
enforce  a  rule  of  comity.  The  writ  of  habeas  corpus 
is  not  a  proper  procedure  to  review  the  application 
or  the  failure  to  apply  the  rule  of  comity  when  a 
second  court  has  acquired  jurisdiction.  (U.  S.  v. 
Morse,  267  U.S.  80,  82;  Stamphill  v.  Johnston,  (9th 
Cir.)  136  F.2d  291,  292;  U.  S.  v.  Marrin,  17  F.2d 
476,  479-480.) 


We  have  also  contended  that  the  petitioner  has  a 
right  of  appeal  from  the  lower  state  courts  to  higher 
state  courts.  Likewise,  he  has  the  right  of  appeal  from 
the  state  court  to  the  United  States  Supreme  Court. 
The  writ  of  habeas  corpus  was  not  designed  to  pre- 
vent a  state  court  from  acting  correctly  or  incorrectly 
in  the  exercise  of  its  jurisdiction. 

This  contention  is  apparently  answered  by  the  ma- 
jority opinion  with  the  case  of  Bow  en  v.  Johnston, 
306  U.S.  19,  26-27  (1939).  In  the  Bowen  case  at 
page  23  the  court  stated:  "the  scope  of  review  on 
habeas  corpus  is  limited  to  the  examination  of  the 
jurisdiction  of  the  court  whose  judgment  and  con- 
viction is  challenged".  This  supports  our  contention 
that  the  writ  of  habeas  corpus  was  not  designed  to 
enforce  a  rule  of  comity  but  is  limited  to  situations  \ 
where  a  second  court  is  without  jurisdiction. 

Furthermore,   in  the  Bowen   case,   both   the   trial 
tribunal  and  the  habeas  corpus  tribunal  were  Federal  l| 
District  Courts.    This  is  important,  because  of  the  j 
policy   Congress  has   expressed   at   28   U.S.C.   2254, . 
which  requires  exhaustion  of  state  remedies.    Such 
doctrine  is  not   a   statutory  requirement  in  federal 
cases.  However,  it  should  be  noted  that  the  procedure 
followed  in  Bowen  v.  Johnston  is  no  longer  proper  | 
even  in  the  federal  court.    The  petitioner  would  be ' 
first  required  to  file  for  relief  under  28  U.S.C.  2255,  j 
thus  giving  the  trial  court  an  opportunity  to  pass 
on  the  question  before  habeas  corpus  would  be  avail- 
able in  the  second  federal  court. 


In  present  case  no  objection  by  a  representative 
of  the  federal  government  was  made  in  the  state  court. 

B.  The  majority  opinion  leaves  unsolved  the  problem  of  assumed 
consent  and  g^ives  the  State  Courts  no  guidance  among  con- 
flicting- federal  cases  on  this  question. 

It  has  been  appellant's  view  that  the  District  Court 
erred  by  refusing  to  give  any  consideration  to  the  fact 
that  the  federal  government  had  not  entered  an  objec- 
tion in  the  state  court  over  the  petitioner.  We  have 
urged  the  view  followed  by  the  Second  Circuit.  The 
case  of  U.  S.  ex  rel.  Pasela  v.  Fenno,  167  F.2d  593, 
596,  held  that  in  the  absence  of  an  objection  expressed 
by  the  first  jurisdiction  in  the  tribunal  of  the  second 
jurisdiction  the  second  jurisdiction  may  assume  the 
consent  of  the  first  jurisdiction.  Such  a  rule  is  a  com- 
mon sense  element  of  the  rule  of  comity  involved  in 
the  present  case.  Any  other  rule  would  compel  the 
State  to  inquire  whether  each  prisoner  is  a  federal 
probationer ;  in  view  of  the  enormous  niunber  of  pros- 
ecutions in  state  courts  every  year  the  administrative 
burden  of  such  a  requirement  would  be  enormous. 
The  rule  of  comity  permits,  and  common  sense  de- 
mands, that  the  second  jurisdiction  assume  the  consent 
of  the  first  jurisdiction  in  the  absence  of  an  express 
objection  by  the  first  jurisdiction  in  the  tribunal  of 
the  second  jurisdiction. 


C.  The  majority  opinion  draws  an  incorrect  conclusion  from  its 
finding  that  the  probationer  has  standing  to  raise  and  rely 
on  the  rule  of  comity,  that  the  first  sovereign  acquiring  juris- 
diction is  entitled  to  retain  jurisdiction. 

The  court  concludes  that  the  appellee  has  the 
standing  to  raise  the  question  of  exercise  of  state 
court  jurisdiction  over  him.  Even  assuming  that  ap- 
pellee has  the  right  in  some  mamier,  including  habeas 
corpus,  to  bring  to  the  attention  of  the  court  the  fact 
that  the  proceedings  have  been  commenced  against 
him  in  a  state  court,  nevertheless  it  does  not  follow 
that  the  federal  court  should  interfere  with  the  state 
court's  jurisdiction  and  decide  whether  the  state  court 
should  or  should  not  apply  the  rule  of  comity.  The 
rule  of  comity  demands  that  the  objection  to  the  sec- 
ond court's  jurisdiction  be  made  in  the  tribunal  of  i 
the  second  court.  The  proper  procedure  for  the  fed- 
eral court  when  it  has  been  brought  to  its  attention, 
in  whatever  manner,  that  the  state  court  is  proceeding 
against  the  probationer,  is  to  enter  an  express  objec-  : 
tion  in  the  state  court.  In  the  absence  of  said  express 
objection,  the  state  court  is  entitled  to  assume  consent 
to  its  jurisdiction. 

No  objection  by  the  federal  court  or  a  represent- 
ative of  the  federal  court  ivas  ever  made  in  the  state 
court. 


II. 

IF  THE  MAJORITY  OPINION  IS  BASED  ON  THE  GROUND  THAT 
THE  STATE  LACKS  JURISDICTION  OVER  A  PROBATIONER, 
IT  HAS  CREATED  AMBULATORY  ENCLAVES  WHO  ARE 
FREE  FROM  ANY  DETENTION  BY  STATE  OFFICERS  ACT- 
ING AS  STATE  OFFICERS,  INCLUDING  DETENTION  INCI- 
DENT TO  ARREST  FOR  ANY  CRIME  AGAINST  THE  PEOPLE 
OF  THE  STATE. 

The  majority  opinion  states  that  the  same  result 
obtains,  either  on  the  theory  of  comity  between  fed- 
eral and  state  courts,  or  on  the  theory  of  federal 
supremacy.  The  latter  theory  would  effectively  de- 
prive the  state  and  any  of  its  officers  from  enforcing 
any  of  its  laws  against  a  federal  probationer.  For 
if  the  lower  state  court  is  without  jurisdiction  and 
the  sheriff  in  the  instant  case  is  powerless  to  detain 
the  probationer,  then  all  state  officers  are  powerless 
to  prevent  and  to  detain  any  probationer  for  violating 
any  state  law,  since  probationer  is  in  custodia  legis 
of  the  Court  of  the  United  States.  Such  a  result  is 
neither  desirable  nor  necessary.  The  majority  opinion 
is  in  conflict  wdth  numerous  other  decisions  which 
disclaim  the  theory  that  the  state  court  is  without 
jurisdiction  in  the  present  situation. 

In  the  case  of  U.  S.  ex  rel.  Pasela  v.  Fenno,  167 
F.2d  593,  the  Second  Circuit  expressly  declined  to  fol- 
low the  holding  of  decision  of  Grant  v.  Giirnsey  (10th 
Cir.),  53  F.2d  163,  insofar  as  it  held  that  the  second 
court,  assuming  jurisdiction,  lacks  jurisdiction.  To 
like  effect  is  the  case  of  U.  S.  ex  rel.  Spellman  v.  Mur- 
phy (7th  Cir.,  1954)  217  Fed.2d  247.  Also  see,  Hehert 
V.  Louisiana,  272  U.S.  312,  315 ;  Werntz  v.  Looney  (10th 
Cir.),  208  F.2d  102;  RaUs  v.  U.  S.  (10th  Cir.),  166 
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F.2d  532;  U,  S.  v.  Farrell  (8th  Cir.),  87  F.2d  957; 
People  ex  rel.  McCarthy  v.  Reagan,  58  N.E.2d  872 
(389  111.  172)  ;  Wilkinson  v.  Youell,  23  S.E.2d  356 
(180  Pa.  321). 

The  majority  apparently  concedes  that  the  state 
court  is  not  without  jurisdiction  unless  the  federal 
authorities  object.  It  should  appear  clear  that  the 
State,  according  to  the  present  case,  has  jurisdiction 
since  no  objection  has  been  made  to  its  jurisdiction 
in  its  tribunal.  We  have  pointed  out  above  the  dis- 
cord and  the  disorderly  state  of  affairs  created  by  the 
use  of  the  writ  of  habeas  corpus  to  enforce  such  a  rule 
prior  to  any  objection  by  an  agent  of  the  federal 
government  made  in  the  state  court. 

The  court  in  an  attempt  to  justify  the  use  of  a  writ 
of  habeas  corpus  has  relied  on  the  case  of  In  re 
N eagle,  135  U.S.  1.  The  rationale  of  that  decision  is 
that  the  marshal  was  an  instrumentality  and  agent 
of  the  federal  government.  It  is  hoped  that  by  this 
citation  the  majority  is  not  making  the  probationer 
an  instrument  or  agent  of  the  federal  government. 

Likewise,  the  court  has  completely  failed  to  answer 
our  contention  that  the  District  Court  was  without 
power  under  Section  2241,  Title  28  of  the  United 
States  Code  to  grant  the  writ  of  habeas  corpus  to 
petitioner. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  petition  for 
rehearing  en  banc  be  granted. 

Dated,  San  Francisco,  California, 
June  1, 1956. 

Respectfully  submitted, 

Edmund  G.  Brown, 

Attorney  General  of  the  State  of  California, 

Clarence  A.  Linn, 

Chief  Assistant  Attorney  General  of  the  State  of  California, 

Arlo  E.  Smith, 

Deputy  Attorney  General  of  the  State  of  California, 

^Attorneys  for  Appellant 
(jmd  Petitioner. 
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not  interposed  for  delay. 

Dated,  San  Francisco,  California, 
June  1, 1956. 

Arlo  E.  Smith, 

Deputy  Attorney  General  of  the  State  of  California, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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long  can  they  hold  the  kidnapper  while  they  wait  for  per- 
mission? If  the  judge  who  hears  the  habeas  corpus  de- 
cides the  other  jurisdiction  should  prosecute,  then  may 
the  prisoner  appeal  claiming  an  abuse  of  discretion?" 28 

(b) 

"Can  a  juvenile  state  probationer  go  out,  rob  a  national 
bank,  get  caught  by  the  Federal  Bureau  of  Investigation, 
and  then  taunt  his  arrestor  with  'You  can't  arrest  me. 
You  can't  prosecute  me.  My  juvenile  judge  said  you 
couldn't  touch  me.'  "  29 
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(c) 

"Will  we  deny  the  great  writ  [habeas  corpus]  to  one 
who  commits  the  state  offense  after  he  goes  on  federal 
probation  but  grant  it  if  his  state  offense  precedes  his 
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subsequent  state  offense  and  arrest  are  in  Alameda 
County,  California,  in  the  Northern  District  of  California. 
The  application  for  habeas  corpus  must  be  made  in  the 
United  States  District  Court  for  the  Northern  District. 
How  will  that  work?  Will  a  judge  of  the  federal  court 
in  the  Northern  District  exercise  the  Southern  District's 
.  .  .  discretion  as  to  whether  state  prosecution  should 
go  ahead  ?"  30 

(e)  ^ 

"Whether  the  jurisdiction  of  the  second  sovereign  to 
detain  and  try  a  probationer  of  the  first  sovereign  pre- 
vails in  absence  of  express  assent  by  the  first  sovereign?"  31 

(f) 
"Whether    probation    from    the    first    sovereign    completely 
insulates  the  probationer  from  prosecution  by  subsequent 
sovereigns  during  the  term  of  his  probation?" 32' 

(g) 

"Whether  a  person  on  probation  is  to  be  considered  in 
the  custody  of  the  law  for  all  purposes?" 32 

Conclusion    33 
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No.  14733 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

i  

Bert   Strand,   Sheriff  of  San   Diego   County,   State  of 
California, 
1^  Appellant, 

vs. 

William  Schmittroth, 

Appellee. 


BRIEF  OF  AMICUS  CURIAE. 


Jurisdiction. 

The  basic  jurisdiction  of  the  District  Court  is  founded 
upon  Title  18,  U.  S.  C.  A.,  Section  3231  (June  25,  1948, 
C.  645,  62  Stat.  826)  and  Title  18,  U.  S.  C.  A.,  Section 
7  (June  25,  1948),  and  initially  arose  in  this  case  by 
reason  of  a  violation  of  Title  18,  U.  S.  C.  A.,  Section 
2314  (June  25,  1948,  C.  645,  62  Stat.  806  amended  May 

24,  1949,  C.  139,  Section  45,  63  Stat.  96).  Probation 
was  granted  under  Title  18,  U.  S.  C.  A.,  Section  3651 
(June  25,  1948,  C.  645,  62  Stat.  842)  and  a  petition  for 
habeas  corpus  brought  by  the  probationer  under  Title 
28,  U.  S.  C.  A.  2241  (June  25,  1948,  C.  646,  62  Stat. 
964  amended  May  24,  1949,  C.  139,  Section  112,  63 
Stat.  105). 

The  jurisdiction  of  this  Court  was  invoked  under  the 
provisions  of  Title  28,  U.  S.  C.  A.,  Section  1291   (June 

25,  1948,  C.  646,  62  Stat.  929),  and  Rules  37  and  39  of 
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the  Federal  Rules  of  Criminal  Procedure,  Title  18,  U.  S. 
C.  A.  (as  amended  December  27,  1948,  efif.  January  1, 
1949). 

This  brief  is  filed  as  Amicus  Curiae  pursuant  to  an 
order  of  this  Honorable  Court,  dated  October  1,  1956. 

Statement  of  the  Case. 

This  appeal  was  originally  presented  to  this  Honorable 
Court  by  appellant,  the  Sheriff  of  San  Diego  County, 
California,  from  an  order  of  the  District  Court  for  the 
Southern  District  of  California,  Pierson  Hall,  Judge, 
granting  a  writ  of  habeas  corpus  to  the  appellee  Schmitt- 
roth,  a  federal  probationer,  commanding  his  release  by 
the  said  Sheriff  of  San  Diego  County  who  held  him  pend- 
ing his  trial  for  a  prior  State  offense. 

The  pertinent  facts  are  as  follows: 

On  August  29,  1953,  appellee  Schmittroth  (herein- 
after sometimes  referred  to  as  appellee)  cashed  a  check 
in  a  San  Diego,  California,  drug  store,  payable  to  William 
Roth  (an  oft  used  alias  of  appellee)  in  the  sum  of  $135.00 
and  signed  C.  Robert  Johnson.  Also  on  August  29,  1953, 
appellee  cashed  a  check  at  the  Senator  Cafe  in  San  Diego, 
drawn  to  the  order  of  William  Roth  in  the  sum  of  $135.00 
and  likewise  signed  C.  Robert  Johnson.  Both  checks  were 
drawn  on  the  United  States  National  Bank  in  San  Diego 
and  upon  presentment  thereto  both  checks  were  dishon- 
ored, there  being  no  account  in  the  name  of  C.  Robert 
Johnson. 

As  a  result  of  these  two  transactions  a  complaint  was 
issued  on  September  15,  1953  by  the  Municipal  Court  of 
the  San  Diego  Judicial  District  charging  "William  Roth" 
(Appellee)  with  the  crime  of  Uttering  a  Check  Bearing 
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a  Fictitious  Name.   At  that  time  a  warrant  issued  direct- 
ing the  arrest  of  appellee. 

Appellee  was  not  immediately  apprehended  on  the  San 
Diego  warrant  of  September  15  and  on  February  9,  1954, 
in  St.  Petersburg,  Florida,  he  caused  to  be  transported 
in  interstate  commerce  a  falsely  made  check  in  the 
amount  of  $60.00  drawn  on  the  Northwest  Bank  and 
Trust  Company,  Davenport,  Iowa,  signed  A.  R.  Bruns 
and  made  payable  to  William  Schmittroth  (appellee). 

On  November  24,  1954,  pursuant  to  the  provisions  of 
Criminal  Rule  20,  Title  18,  U.  S.  C.  A.,  appellee  con- 
sented to  the  transfer  of  the  case,  arising  out  of  the 
transaction  of  February  9th,  from  the  Southern  District 
of  Florida  to  the  Southern  District  of  California  for  the 
purpose  of  entering  a  plea  of  guilty  to  an  indictment 
charging  him  with  a  violation  of  Title  18,  U.  S.  C.  A., 
Section  2314. 

On  January  17,  1955,  appellee  was  convicted  upon  his 
plea  of  guilty  in  the  United  States  District  Court  for 
the  Southern  District  of  California  and  was  sentenced 
by  the  Honorable  James  M.  Carter  to  imprisonment  for 
a  period  of  ten  years  said  sentence  to  be  suspended  and 
defendant  placed  upon  probation  for  a  period  of  five 
years.^ 


^The  pertinent   portion   of   the   judgment   of   the   court   read   as 
follows : 

"It  is  adjudged  that  the  defendant  is  hereby  committed  to 
the  custody  of  the  Attorney  General  or  his  authorized  repre- 
sentative for  imprisonment  for  a  period  of  ten  years ;  and  it 
is  ordered  that  the  execution  of  said  sentence  be  and  hereby 
is  suspended  and  the  defendant  is  placed  on  probation  for  a 
period  of  five  years,  on  condition  that  the  defendant  obey  all 
laws,  local,  state  and  Federal,  that  he  comply  with  the  rules 
and  regulations  of  the  Probation  Officer  and  report  thereto 
as   required   and   that   the   defendant   confine   his   activities   to 


On  January  17,  1955,  the  same  date  appellee  was  placed 
upon  Federal  Probation,  he  was  delivered  into  the  custody 
of  the  San  Diego  Police  Department  upon  the  outstand- 
ing warrant  of  September  15,  1953  (supra).  Appellee 
thereafter  admitted  that  he  had  written  and  passed  the 
two  bad  checks  on  August  29,  1953. 

On  February  8,  1956  appellee  petitioned  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  for  a  Writ  of  Habeas  Corpus 
alleging  that  he  was  unlawfully  detained  and  confined  by 

rural   and   mountain   country.     The    Probation   officer    will   ar- 
range to  transfer  supervision  to  the  Northern  District  of  Cali- 
fornia at  defendant's  convenience." 
The   rules   and   regulations   of   the   Probation   Officer   above   re- 
ferred  to   are   contained   in   the    Conditions    of    Probation    [Tr.   9] 
viz. : 

CONDITIONS  OF  PROBATION 

United   States   District   Court  for  the 

Southern  District  of  California 

Docket  No.  23975 

To  Mr.  Wm.  Nicholas  Schmittroth. 

Address 

In  accordance  with  authority  conferred  by  the  United  States 
Probation  Law,  you  have  been  placed  on  probation  on  this 
date,  January  17th,  1955,  for  a  period  of  5  years  by  the 
Hon.  James  M.  Carter,  United  States  District  Judge,  sitting 
in  and  for  this  District  Court  at  Los  Angeles,  Cahfornia. 

It  is  the  order  of  the  Court  that  you  shall  comply  with  the 
following  general  and  special  conditions  of  probation.  The 
general  conditions  are  as  follows:  (a)  Refrain  from  the  viola- 
tion of  any  state  and  federal  penal  laws,  (b)  Live  a  clean, 
honest  and  temperate  life,  (c)  Keep  good  company  and  good 
hours,  (d)  Keep  away  from  all  undesirable  places,  (e)  Work 
regularly.  When  out  of  work,  notify  your  probation  officer 
at  once,  (f)  Do  not  leave  or  remain  away  from  the  city  or 
town  where  you  reside  without  permission  of  the  probation 
officer.  Notify  your  probation  officer  at  once  if  you  intend 
to  change  your  address,  (g)  contribute  regularly  to  the  support 
of  those  for  whose  support  you  are  legally  responsible,  (h) 
Follow  the  probation  officer's  instructions  and  advice.  The 
Probation  Law  gives  him  authority  to  instruct  and  advise  you 
regarding  your  recreational  and  social  activities,  (i)  Report 
promptly  on  the  dates  set  forth.     If  for  any  unavoidable  rea-  | 
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Bert  Strand,  the  sheriff  of  San  Diego  County  (herein- 
after sometimes  referred  to  as  appellant)  inasmuch  as  he 
was,  at  the  time  of  his  seizure  and  confinement,  a  Federal 
Probationer  and  as  such  was  in  the  sole  and  exclusive 
custody  of  the  United  States  and  was  accordingly  im- 
mune to  prosecution  by  the  State  unless  the  United  States 
expressly  consented  to  the  prosecution  which  it  had  not 
done.  An  order  to  show  cause  issued  to  which  appellant 
Strand  answered  alleging  that  he  held  appellee  upon  a 
valid  order  of  a  Court  of  California  and  that  detention 
by  a  State  official  of  a  prisoner  who  is  subject  to  the 

son  you  are  unable  to  do   so,   communicate   with  your  proba- 
tion officer  without  delay. 

The  special  conditions  ordered  by  the  Court  are  as  follows : 
Execution  of  sentence  is  suspended  and  you  are  placed  on 
probation  for  5  years  on  condition  that  you  obey  all  laws, 
local,  state  and  Federal,  that  you  comply  with  the  rules  and 
regulations  of  the  Probation  Officer  and  report  thereto  as  re- 
quired, and  that  you  confine  your  activities  to  rural  and  moun- 
tain country.  The  Probation  Officer  will  arrange  to  transfer 
supervision  to  the  Northern  District  of  California  at  your 
Convenience. 

You  are  hereby  advised  that  under  the  law  of  the  Court 
may  at  any  time  revoke  probation  for  cause,  modify  the  condi- 
tions of  probation,  and  reduce  or  extend  the  period  of  proba- 
tion. You  are  subject  to  arrest  by  the  probation  officer  with- 
out a  warrant.  At  any  time  during  the  period  of  probation 
or  within  5  years  from  the  date  you  were  placed  on  proba- 
tion the  court  may  issue  a  warrant  and  revoke  probation  for 
a  violation  occurring  during  the  period  of  probation. 

The  Court  has  placed  you  on  probation,  believing  that  if 
you  sincerely  try  to  obey  and  live  up  to  the  conditions  of 
your  probation,  your  attitude  and  condition  will  improve  both 
to  the  benefit  of  the  United  States  and  of  yourself. 

You  will  report  as  follows :  You  will  render  written  re- 
ports on  the  last  day  of  each  month  and  mail  or  bring  to 
Mr.  C.  H.  Meador,  Chief  U.  S.  Probation  Officer,  533  Post 
Office  Building,  Los  Angeles  12,  California. 

C.  H.  Meador, 

Chief    U.   S.   Probation   OMcer. 
/s/  Wm.  N.  Schmittroth, 
Probationer. 
[Endorsed]  :  Filed  February  10,  1955.  [8] 


custody  of  the  Federal  Court  is  not  illegal  until  such 
time  as  the  Federal  Court  shall  refuse  permission  for  the 
detention  which  had  not  been  done.  Thereafter,  on  Feb- 
ruary 17,  1955  the  matter  came  on  for  hearing  before 
the  Honorable  Pierson  Hall,  and  after  considering  the 
papers  on  file  and  the  oral  arguments  of  counsel,  Judge 
Hall  ordered  appellant  to  discharge  appellee  from  any 
confinement  by  reason  of  the  San  Diego  commitment. 
Appellant's  "Petition  for  Rehearing"  by  the  District 
Court  being  denied  and  the  final  judgment  being  entered 
on  March  11,  1955,  Strand  appealed  to  this  Honorable 
Court.  Up  to  this  point  the  United  States  had  not  par- 
ticipated in  the  proceedings  but  pursuant  to  the  request 
of  this  Honorable  Court,  on  January  30,  1956,  this  office 
filed  an  Amicus  Curiae  brief  on  behalf  of  the  United 
States. 

In  May  3,  1956,  Judge  Bone  handed  down  the  opinion 
of  the  majority  affirming  the  order  of  Judge  Hall  grant- 
ing appellee's  petition  for  a  Writ  of  Habeas  Corpus. 
Judge  Healy  joined  in  the  majority.  Judge  Chambers 
dissented.  (Strand  v.  Schmittroth,  No.  14,733,  9th  Cir., 
May  3,  1956,  233  F.  2d  598.) 

Appellant  filed  his  petition  for  a  rehearing  by  the  Court 
en  banc  which  was  denied  by  the  majority  on  August  2, 
1956.  Judge  Chambers  again  dissented  {Strand  v. 
Schmittroth,  No.  14,733,  9th  Cir.,  August  2,  1956,  235 
F.  2d  756). 

Appellant  then  filed  a  petition  for  a  Writ  of  Certiorari 
in  the  Supreme  Court  of  the  United  States.  Thereafter, 
before  the  Supreme  Court  acted  on  said  petition,  on  Oc- 
tober 1,  1956  Judges  Bone  and  Chambers  constituting  a 
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majority  of  the  panel  which  had  heard  the  case,  vacated 
the  panel's  August  2nd  Order  which  had  denied  the  peti- 
tion for  rehearing-  and  informed  the  Chief  Judge  that  a 
rehearing  en  banc  was  desired.  On  the  same  date  Judges 
Denman,  Stephens,  Pope,  Fee  and  Chambers  joined  in 
signing  an  order  for  a  rehearing  en  banc  and  granting 
the  appellee  and  the  United  States,  as  Amicus  Curiae j  per- 
mission to  file  additional  briefs.  This  brief  is  filed  pur- 
suant to  that  order. 

Summary  of  Argument. 
I. 

INTRODUCTION,  AND  RESTATEMENT  OF  THE  ARGUMENTS 
ADVANCED  IN  THE  PRIOR  PROCEEDINGS  IN  THIS  CASE. 

II. 

A  PERSON  ENLARGED  UPON  PROBATION  IS  NOT,  BY  REA- 
SON OF  HIS  PROBATION,  IMMUNE  FROM  APPREHENSION, 
PROSECUTION,  AND  INCARCERATION  BY  THE  AUTHORITIES 
OF  A  SECOND  SOVEREIGN  WHOSE  LAWS  HE  HAS  VIOLATED. 

III. 

EXAMPLES. 

(a) 

"SUPPOSE  A  STATE  PROBATIONER  VIOLATES  THE  FED- 
ERAL KIDNAPPING  STATUTE.  THE  FEDERAL  BUREAU  OF 
INVESTIGATION  FINDS  THE  KIDNAPPER.  CAN  ITS  OF- 
FICERS ARREST  THE  CULPRIT?  MUST  THEY  GET  THE 
PERMISSION  OF  A  STATE  JUDGE  TO  ARREST  HIM?  IF 
THEY  CAN  ARREST  HIM  BUT  MUST  GET  PERMISSION  TO 
PROSECUTE,  HOW  LONG  CAN  THEY  HOLD  THE  KID- 
NAPPER WHILE  THEY  WAIT  FOR  PERMISSION?  IF  THE 
JUDGE  WHO  HEARS  THE  HABEAS  CORPUS  DECIDES  THE 
OTHER  JURISDICTION  .  .  .  SHOULD  PROSECUTE,  THEN 
MAY  THE  PRISONER  APPEAL  CLAIMING  AN  ABUSE  OF 
DISCRETION?" 
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(b) 

"CAN  A  JUVENILE  STATE  PROBATIONER  GO  OUT,  ROB 
A  NATIONAL  BANK,  GET  CAUGHT  BY  THE  FEDERAL  BU- 
REAU OF  INVESTIGATION,  AND  THEN  TAUNT  HIS  AR- 
RESTOR  WITH  'YOU  CAN'T  ARREST  ME.  MY  JUVENILE 
JUDGE   SAID  YOU  COULDN'T   TOUCH   ME.'" 

(c) 

"WILL  WE  DENY  THE  GREAT  WRIT  [HABEAS  CORPUS] 
TO  ONE  WHO  COMMITS  THE  STATE  OFFENSE  AFTER  HE 
GOES  ON  FEDERAL  PROBATION  BUT  GRANT  IT  IF  HIS 
STATE  OFFENSE  PRECEDES  HIS  FEDERAL  OFFENSE  IN 
POINT  OF  TIME?" 

(d) 

"SUPPOSE  THE  FEDERAL  PROBATIONER  IS  AT  SAN  DIEGO 
AND  THE  SUBSEQUENT  STATE  OFFENSE  AND  ARREST 
ARE  IN  ALAMEDA  COUNTY,  CALIFORNIA,  IN  THE  NORTH- 
ERN DICTRICT  OF  CALIFORNIA.  THE  APPLICATION  FOR 
HABEAS  CORPUS  AIUST  BE  MADE  IN  THE  UNITED  STATES 
DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT.  HOW 
WILL  THAT  WORK?  WILL  A  JUDGE  OF  THE  FEDERAL 
COURT  IN  THE  NORTHERN  DISTRICT  EXERCISE  THE 
SOUTHERN  DISTRICT'S  .  .  .  DISCRETION  AS  TO 
WHETHER   STATE  PROSECUTION    SHOULD   GO   AHEAD?" 

(e) 

"WHETHER  THE  JURISDICTION  OF  THE  SECOND  SOV- 
EREIGN TO  DETAIN  AND  TRY  A  PROBATIONER  OF  THE 
FIRST  SOVEREIGN  PREVAILS  IN  ABSENCE  OF  EXPRESS 
ASSENT   BY   THE   FIRST   SOVEREIGN?" 

(f) 

"WHETHER  PROBATION  FROM  THE  FIRST  SOVEREIGN 
COMPLETELY  INSULATES  THE  PROBATIONER  FROM 
PROSECUTION  BY  SUBSEQUENT  SOVEREIGNS  DURING  THE 
TERM   OF  HIS   PROBATION?" 

(g) 
"WHETHER  A   PERSON   ON   PROBATION   IS   TO    BE   CON- 
SIDERED IN  THE  CUSTODY  OF   THE  LAW   FOR  ALL  PUR- 
POSES?" 


ARGUMENT. 

I. 

Introduction  and  Restatement  of  the  Arguments  Ad- 
vanced in  Prior  Proceedings  in  This  Case. 

At  the  outset  it  is  helpful  to  consider  briefly  the  argu- 
ments which  have  previously  been  advanced  in  this  case 
both  at  the  District  Court  level  and  in  the  initial  hearing 
on  appeal. 

The  precipitating  factor  here  was  the  act  of  the  State 
of  California  in  attempting  to  exercise  jurisdiction  over 
appellee  while  he  was  subject  to  the  control  of  the  United 
States  by  reason  of  his  Federal  probation.  The  conflict 
results  from  the  attempts  to  reconcile  with  appellee's 
probational  status  the  long  standing  rule  regulating  Fed- 
eral-State judicial  relations,  that  the  first  court  having 
jurisdiction  of  a  person  cannot,  without  its  consent,  be 
deprived  by  a  second  Court  of  the  right  to  deal  with 
that  person  until  its  jurisdiction  be  exhausted. 

Judge  Hall  in  ordering  appellant  to  discharge  appellee 
concluded  that  appellee  was  confined  by  the  State  of 
California  without  jurisdiction. 

In  this  he  assumed  that  appellee  as  a  Federal  probationer 
was  within  the  custody  and  control  of  the  United  States 
and  accordingly  on  the  basis  of  Grant  v.  Guernsey 
(10th  Cir.,  1933),  63  F.  2d  163  (which  allowed  a  writ 
of  habeas  corpus  upon  almost  identical  facts),  he  con- 
cluded that  the  State  of  California  lacked  im.mediate 
jurisdiction  to  try  appellee  in  absence  of  the  express 
consent  of  the  United  States  which  as  the  sovereign  first 
acquiring  jurisdiction  over  appellee  had  the  right  to  ex- 
haust its  remedies  upon  him  to  the  exclusion  of  the  State. 
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Both  appellant  and  appellee  admit  the  well  established 
principle  that  in  our  dual  system  of  Government  the 
sovereign  (hereinafter  termed  "first  sovereign")  which  || 
first  acquires  jurisdiction  over  a  criminal  cannot  be  de- 
prived of  the  right  to  deal  with  such  person  until  its 
jurisdiction  is  exhausted  and  that  no  other  Court  has  the 
right  to  interfere  with  such  custody  or  possession.  At 
this  point  their  respective  interpretations  of  the  law 
diverge.  Appellant  views  "The  Rule"  as  one  of  comity 
and  reasons  that  under  "The  Rule"  the  first  sovereign 
acquires  jurisdiction  to  deal  with  the  person  in  question 
but  not  to  the  exclusion  of  the  second  sovereignty  acquir- 
ing custody  of  the  person  (hereinafter  called  the  second 
sovereign).  It  is  his  theory  that  the  second  sovereign  j 
likewise  has  jurisdiction  but  must  merely  delay  its  exer-  1 
cise  until  the  first  sovereign  has  exhausted  its  remedy. 
Thus  if  physical  custody  of  the  person  be  acquired  by 
the  second  sovereign  it  could,  in  absence  of  objection  by 
the  first  sovereign,  try  him  without  further  ado.  Appel- 
lant further  contends  that  the  person  thus  held  lacks 
standing  to  raise  the  question  of  the  rights  of  the  first 
sovereignty,  it  being  a  matter  solely  between  the  two 
sovereigns.  In  any  event  he  urges  that  even  if  the 
restrained  person  has  in  some  way  the  right  to  raise  the 
question  of  the  first  sovereigns  interest,  a  Writ  of  Habeas 
Corpus  from  the  first  sovereign  is  not  the  proper  manner 
in  which  the  matter  should  be  raised.  This  of  course  would 
follow  if  the  second  sovereign's  jurisdiction  was  valid. 

Appellee  on  the  other  hand  sees  "The  Rule"  as  juris- 
dictional and  contends  that  the  jurisdiction  of  the  first 
sovereign  acquiring  jurisdiction  is  exclusive  since  "it  is 
a  fundamental  principle  of  law  that  jurisdiction  of  a 
res  can  be  in  only  one  place  at  a  time."  and  the  juris- 
diction  of    the    second   sovereign    arises    only   upon   the 


la. 
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exhaustion  or  relinquishment  of  the  jurisdiction  of  the 
first  sovereign.  The  importance  of  this  distinction  is 
apparent  since  under  appellee's  theory  if  the  second 
sovereign  obtained  custody  of  the  person  in  question  at 
any  time  prior  to  the  exhaustion  or  relinquishment  of  the 
first  sovereign's  jursidiction,  it  would  hold  him  without 
jurisdiction  and  being  thus  restrained  the  person  could 
properly  obtain  his  release  by  habeas  corpus  from  the 
courts  of  the  first  sovereign.  Thus  in  the  event  the 
second  sovereign  possessed  custody  of  the  person  and 
wished  to  try  him,  it  could  acquire  the  jurisdiction  to 
do  so  only  by  obtaining  the  permission  of  the  first  sover- 
eign, the  action  of  the  first  sovereign  being  in  effect  a 
waiver  of  jurisdiction  in  favor  of  the  second  sovereign. 

The  District  Court  in  granting  the  writ  evidently  took 
the  view,  that  the  jurisdiction  of  the  second  sovereign 
(the  State  here)  over  the  appellee,  was  deferred  until  the 
United  States  was  through  with  him  and  in  accord  with 
this  view  held  that  prosecution  by  the  second  sovereign 
could  only  be  predicated  upon  actual  or  implied  consent  by 
the  first  sovereign.    As  he  stated   [Tr.  29]  : 

"In  other  words  there  must  be  an  actual  or  an 

implied  consent  rather  than  a  mere  failure  to  object. 

'T  hold  that  there  must  be  a  consent,  that  there 

has  been  no  consent  in  this  case,  and  under  Grant 

V.  Guernsey  the  petitioner  is  entitled  to  the  Writ. 

"In  doing  that,  I  don't  think  that  I  am  destroying 
the  jurisdiction  of  the  State.  I  am  merely  delaying 
it  because  as  I  view  the  State's  statutes,  you  can 
preserve  your  jurisdiction  and  preserve  the  statute 
of  limitations  over  this  defendant  by  causing  him 
to  be  indicted  by  your  grand  jury  and  merely  holding 
that  indictment  until  the  expiration  of  the  term  of 
his  probation." 
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The  brief  of  the  United  States  filed  as  Amicus  Curiae 
on  the  previous  consideration  of  this  appeal,  supported 
the  views  of  the  appellee  Schmittroth  and  relied  exten- 
sively on  the  Tenth  Circuit  case  of  Grant  v.  Guernsey 
(1933),  63  F.  2d  163  (supra)  and  took  the  position  that 
a  second  sovereign  acquiring  jurisdiction  over  a  person 
who,  is  at  the  time  in  the  custody  of  another  sovereign, 
may  not  proceed  with  its  prosecution  unless  it  has  express 
or  implied  consent  of  the  sovereign  which  first  acquired 
jurisdiction.  It  was  also  urged  that  a  Federal  probationer 
may  raise  by  applying  for  a  Writ  of  Habeas  Corpus  in  L 
the  Federal  District  Court,  the  question  of  the  power  of 
the  State  to  prosecute  him  without  the  consent  of  the 
Federal  authorities. 

The  opinion  of  the  majority  (Strand  v.  Schmittroth 
(9th  Cir.,  May  3,  1956,  No.  14,733),  233  F.  2d  598), 
relied  in  many  particulars  on  the  views  expressed  in  the 
Amicus  brief  and  specifically  followed  Grant  v.  Guernsey 
(10th  Cir.,  1933),  63  F.  2d  163  (supra).  Additionally 
the  majority  opinion  held  that  the  State  Court  had  juris- 
diction over  appellee  and  while  appellee  had  no  standing 
to  raise  the  issue  of  the  prior  Federal  jurisdiction,  the 
action  of  the  District  Court  in  granting  the  Writ  clearly 
indicated  its  objection  to  State  action  at  that  time,  thus 
postponing  the  State's  jurisdiction. 

Attempts  to  apply  the  rationale  of  the  opinion  of 
Grant  v.  Guernsey  to  the  practical  problems  of  federal- 
state  law  enforcement  compelled  a  reappraisal  of  the 
position  taken  by  the  government  in  the  amicus  curiae 
brief.  We  now  conclude  that  our  prior  views  lead  to  an 
unrealistic  and  unworkable  result  and  that  some  other 
solution  is  necessary  to  insure  the  compatible  administra- 
tion of  federal-state  justice. 
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II. 

A  Person  Enlarged  Upon  Probation  Is  Not,  by  Rea- 
son of  His  Probation,  Immune  From  Apprehen- 
sion, Prosecution,  and  Incarceration  by  the 
Authorities  of  a  Second  Sovereign  Whose  Laws 
He  Has  Violated. 

As  both  appellant  and  appellee  urge,  it  is  of  course 
the  well  established  rule  that  as  between  two  competing 
sovereigns  the  one  which  first  acquires  criminal  juris- 
diction over  a  person  cannot  be  deprived  of  that  juris- 
diction by  action  of  the  other  sovereign  before  it  (the 
first  sovereign)  has  exhausted  or  relinquished  its  juris- 
diction. So  fundamental  to  this  case  is  the  above  stated 
rule  that  throughout  the  remainder  of  this  brief  it  is 
often  referred  to  merely  as  "The  Rule." 

The  dual  system  of  criminal  justice  inherent  in  our 
federal  system  of  government  if  unrestrained  could  lead 
inevitably  but  to  conflict  between  state  and  federal  courts 
in  the  exercise  of  their  respective  criminal  jurisdiction. 
This  truism  was  early  recognized  and  the  aforestated  rule 
evolved  as  a  practical  means  of  regulation  where  the  two 
sovereigns  simultaneously  desired  to  adjudicate  and  regu- 
late the  same  res  or  person.  "The  Rule"  finds  its  basis 
in  comity.  While  its  initial  development  was  in  relation 
to  dual  judicial  attempts  to  acquire  the  res  in  a  civil  action, 
"The  Rule"  later  spread  to  and  governs  to  a  lesser  extent 
federal-state  relations  in  the  administration  of  criminal 
justice.    In  the  words  of   Mr.  Justice   Sutherland: 

"The  principle  that  when  the  jurisdiction  of  a 
court  has  attached  it  must  be  respected  as  exclusive 
until  exhausted,  is  a  rule  of  comity,  having  a  wide 
application  in  civil  cases  but  a  limited  one  in  criminal 
cases.    Peckham   v.    Henkel,    216   U.    S.   483,   486. 
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The  mutual  forbearance  which  two  federal  courts 
having  coordinate  jurisdiction  should  exercise  to  pre- 
vent conflicts  by  avoiding  interference  with  the  process 
of  each  other  has  'perhaps  no  higher  sanction  than 
the  utility  which  comes  from  Concord'  Covell  v. 
Hayman,  111  U.  S.  176." 

Morse  v.  United  States  (1925),  267  U.  S.  80,  82. 

Thus   "The  Rule"   is  nothing  more  than  an   expeditious 
method  of  cooperation  between  state  and  federal  courts. 

"The  Rule"  was  introduced  into  the  Federal  Courts 
in  the  middle  of  the  last  century  and  has  been  increasingly 
adhered  to  ever  since.  It  will  be  of  aid  in  considering 
the  problem  here  presented  to  trace  briefly  the  develop- 
ment of   "the  Rule." 

It  is  generally  conceded  that  the  leading  case  in  this 
field  is  the  twin  case  of  Ableman  v.  Booth  and  United 
States  V.  Booth,  considered  and  decided  together  at  the 
December,  1858  term  of  the  Supreme  Court  and  reported 
in  62  U.  S.  506,  in  which  the  Supreme  Court  of  Wis- 
consin undertook  to  release  on  habeas  corpus  certain 
Wisconsin  citizens  convicted  by  the  United  States  District 
Court  in  violation  of  the  fugitive  slave  law.  Of  this 
case  it  was  said  in  In  re  Johnson  (1897),  167  U.  S. 
120  that: 

"Ever  since  the  case  of  Ableman  v.  Booth,  21 
How.  506,  it  has  been  the  settled  doctrine  of  this 
court  that  a  court  having  possession  of  a  person  or 
property  cannot  be  deprived  of  the  right  to  deal 
with  such  person  or  property  until  its  jurisdiction  is 
exhausted,  and  that  no  other  court  has  the  right  to 
interfere  with  such  custody  or  possession.  This  rule 
was  reaffirmed  in  Tarbles  case,  13  Wall.  397;  in 
Robb  V.  Connolly,  111  U.  S.  624;  and  In  re  Spangler, 
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11  Michigan  298,  and  with  reference  to  personal 
property  has  become  so  often  restated  as  to  have 
become  one  of  the  maxims  of  law." 

It  is  to  be  noted  that  Ahlcman  v.  Booth,  Tarbles  case  and 
Robb  V.  Connolly  (all  supra),  each  are  concerned  with 
the  situation  where  the  person  seeking-  release  was  phy- 
sically confined  in  the  first  two  cases  by  officers  of  the 
United  States,  in  the  latter  case  by  officers  of  the  State 
of  Oregon. 

See  also:  Ex  parte  Royall  (1886),  117  U.  S.  241 
which  was  concerned  with  a  person  held  in  physical 
custody  by  the  sergeant  of  Richmond,  Va. 

Taylor  v.  Taintor  (1872),  83  U.  S.  366  contains  a 
trenchert  exposition  of  "The  Rule"  at  page  370  where 
it  is  stated: 

"Where  a  State  court  and  a  Court  of  the  United 
States  may  each  take  jurisdiction,  the  tribunal  which 
first  gets  it  holds  it  to  the  exclusion  of  the  other, 
until  its  duty  is  fully  performed  and  the  jurisdiction 
invoked  is  exhausted;  and  this  rule  applies  alike  in 
both  civil  and  criminal  cases.  It  is  indeed  a  principle 
of  universal  jurisprudence  that  where  jurisdiction 
has  attached  to  person  or  thing,  it  is — unless  there 
is  some  provision  to  the  contrary — exclusive  in  effect 
until    it    has    wrought    its    function." 

A  landmark  case  in  this  field  and  one  which  was  relied 
on  both  by  appellee  and  by  the  trial  court,  is  Ponsi  v. 
Fesscnden  (1922),  258  U.  S.  254.  In  that  case  Ponzi 
was  held  as  a  Federal  prisoner  in  the  State  House  of 
Correction  by  virtue  of  a  mittimus  issued  by  the  Federal 
District  Court.  Subsequently  to  his  aforesaid  incarcera- 
tion the  State  Court  issued  a  Writ  of  Habeas   Corpus 
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directing  the  master  of  the  House  of  Correction  to 
produce  Ponzi  before  the  State  Court  to  answer  certain 
outstanding  indictments.  The  Attorney  General  of  the 
United  States,  through  his  agent,  in  open  Court  stated 
that  the  United  States  had  no  objection  to  the  State 
proceeding.  Ponzi,  denied  a  Writ  of  Habeas  Corpus, 
appealed  alleging  that  since  he  was  in  the  exclusive 
custody  of  the  United  States  the  State  lacked  jurisdiction 
to  try  him.  Although  the  court  upheld  the  denial  of  the 
writ  on  Ponzi's  lack  of  standing  to  raise  the  question, 
Mr.  Justice  Holmes  stated  at  page  260: 

"The  chief  rule  which  preserves  our  two  systems 
of  courts  from  actual  conflict  of  jurisdiction  is  that 
the  court  which  first  takes  the  subject  matter  of  the 
litigation  into  its  control,  whether  this  be  person 
or  property,  must  be  permitted  to  exhaust  its  remedy, 
to  attain  which  it  assumed  control,  before  the  other 
court  shall  attempt  to  take  it  for  its  purpose." 

"The  Rule"  as  evolved  has  found  wide  application  in 
the  Circuit  and  District  Courts.  United  States  v.  Murphy 
(7th  Cir.,  1954),  217  F.  2d  247;  Wernts  v.  Looney 
(10th  Cir.,  1953),  208  F.  2d  102;  United  States  v.  Fenno 
(2nd  Cir.,  1948),  167  F.  2d  593;  Rawls  v.  Utiited  States  « 
(10th  Cir.,  1948),  166  F.  2d  532;  Stamphill  v.  Johnston 
(9th  Cir.,  1943),  136  F.  2d  291;  Lunsford  v.  Hudspeth 
(10th  Cir.,  1942),  126  F.  2d  653;  Wall  v.  Hudspeth  (10th  j 
Cir.,   1940),   108  F.  2d  865;   Cato  v.  Smith   (9th  Cir., 

1939);    104  F.  2d  ;  Rohr  v.   Hudspeth    (10th   Cir.,    , 

1939),   105  F.  2d  747;   Grant  v.   Guernsey    (10th  Cir.,   I 
1933),  63  F.  2d  163;  United  States  v.  Robinson  (D.  C.    ' 
W.  D.  Ark.,  1947),  74  Fed.  Supp.  427;  Ex  parte  Sifford 
(D.  C.  S.  D.  Ohio,  1857),  22  Fed.  Cas.   105,  Case  No. 
12,848.    While  the  above  list  is  by  no  means   complete 
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it  presents  a  representative  cross-section  of  the  cases  and 
completely  establishes  the  long'  and  continued  adherence  to 
"The  Rule"  on  the  basis  of   ''comity." 

Consider  then  the  nature  of  the  basis  of  "The  Rule." 
Comity  has  been  defined  as  a  willingness  to  grant  a  privi- 
lege, not  as  a  matter  of  right,  but  out  of  deference  and 
good  will.  Dozv  V.  Lillie,  26  N.  D.  513,  144  N.  W.  1082; 
Cox  V.  Terminal  Railroad  Assn.  of  St.  Louis,  331  Mo. 
910,  55  S.  W.  2d  685.  At  its  best  it  is  a  nebulous  concept 
based  upon  judicial  courtesy  and  accommodation  while 
at  its  worst  it  becomes  a  judicial  catchall  subject  to  many 
abuses  and  which  has  moved  at  least  one  authority  to 
comment : 

"  'The  term  "comity,"  as  already  pointed  out,  is 
open  to  the  charge  of  implying  that  the  judge,  when 
he  applies  foreign  law  to  a  particular  case,  does  so 
as  a  matter  of  caprice  or  favor.'  It  is  rather  a 
scapegoat,  an  opportunity  of  escape  for  the  court." 

Conklin  et  al.  v.   United  States  Shipbuilding  Co. 

(C.  C.  D.  Me.,  1903),  123  Fed.  913. 

Comity,  as  a  basis  for  compatible  administration  of  our 
dual  judicial  system  is  undoubtedly  above  reproach  when, 
as  in  the  cases  above  cited  in  support  of  "The  Rule,"  it 
is  similarly  interpreted  and  obeyed  by  both  sovereigns. 
When  they  cooperate  there  is  no  need  to  go  further  than 
the  rule  of  comity  in  working  out  any  differences  which 
may  arise.  But  what  is  to  be  done  when  as  appellant 
so  succinctly  puts  it,  there  is  "a  rude  clash  between  juris- 
dictions" and  one  sovereign  acts  in  a  manner  inconsistent 
with  the  principles  of  this  nebulous  concept  of  "comity." 
Since  comity  is  based  upon  a  form  of  judicial  etiquette 
are  sanctions  available  to  compel  obedience  to  "The  Rule" 
or  is  the  sovereign  who  has  been  denied,  without  remedy? 
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The  instant  case  presents  such  a  question.  Under  ideal 
conditions  of  comity  no  doubt  the  Court  below  would 
have  in  the  exercise  of  its  discretion  deferred  to  the 
wishes  of  the  state  and  allowed  the  prosecution  in  the 
State  Court,  or  failing  that,  the  state  upon  learning  of 
appellee's  federal  probation  would  on  the  basis  of  comity 
voluntarily  defer  prosecution  until  such  time  as  the  fed- 
eral court  was  through  with  appellee.  However,  while 
idealistically  that  result  may  be  desired  it  is  apparent 
that  realistically  it  is  not  to  be  achieved  here.  Comity 
being  a  child  of  agreement,  not  disagreement,  it  is  sub- 
mitted that  some  other  answer  is  necessary  to  the  solv- 
ing of  the  problems  presented  here. 

This  is  not  to  deny  however  the  validity  of  the  above 
stated  rule.  It  has  become  too  deeply  engrained  to  be 
doubted.  The  difficulty  which  has  arisen  in  this  case 
stems  not  from  "The  Rule"  that  the  first  sovereign  to 
acquire  custody  of  the  criminal  maintains  jurisdiction 
until  its  remedies  are  exhausted.  It  stems  rather  from 
attempts  to  reconcile  "The  Rule"  with  the  conceptualistic 
approach  to  the  status  of  probation.  It  is  the  theory  of 
conceptualism  that  equates  the  status  of  a  Federal  pro- 
bationer's probation  to  actual  institutional  incarceration 
and  concludes  that  a  person  enlarged  and  at  relative  lib- 
erty on  probation,  is  in  federal  custody  to  the  identical 
extent  as  a  prisoner  behind  bars  at  Alcatraz,  McNiel 
Island  or  Leavenworth. 

Inasmuch  as  probation  is  a  privilege  given  at  the  option 
of  the  court  in  hopes  of  rehabihtation  and  in  lieu  of  an 
actual  prison  term,  it  is  perhaps  only  natural  to,  in  the 
words  of  Judge  Chambers,  "embrace  a  fiction  that  one 
who  is  on  probation  is  in  the  custody  of  the  law."  The 
fiction  is  strengthened  when  it  is  considered  that  a  sen- 
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tencing  court  may  in  its  discretion  commit  a  convict  to 
prison  or  enlarge  him  upon  probation  for  up  to  five 
years.  However,  fictions  which  appeal  to  logic  in  the 
situation  for  which  they  are  developed  can,  by  being  ex- 
tended beyond  the  intendments  of  their  original,  reach 
illogical  conclusions.  At  that  point,  to  quote  the  dissent 
in  the  instant  case: 

"When  that  fiction  produces  unseemly  judicial  con- 
flict as  this  does,  the  fiction  ought  to  give  way.  One 
can  be  subject  to  a  court's  orders  without  being  in 
the  full  'custody  of  the  law'  without  having  a  pro- 
tective casing  of  'immunity.'  " 

Prior  to  1925  there  was  no  provision  for  probation  in 
the  Federal  Courts.  On  March  4th  of  that  year  the 
President  signed  Public  Law  596  of  the  Sixty-eighth 
Congress  (Senate  bill  1042)   which  was  captioned: 

"An  act  to  provide  for  the  estabhshment  of  a 
probation  system  in  the  United  States  Courts,  except 
in  the  District  of  Columbia." 

See  43  Stats.  1259,  Chap.  521. 

Of  significance  is  the  first  paragraph  of  Section  1  of  the 

Act  which  in  pertinent  portion  provides: 

".  .  .  That  the  courts  of  the  United  States 
having  original  jurisdiction  of  criminal  actions,  ex- 
cept in  the  District  of  Columbia,  when  it  shall  ap- 
pear to  the  satisfaction  of  the  Court  that  the  ends 
of  justice  and  the  best  interests  of  the  public,  as  well 
as  the  defendant,  will  be  subserved  thereby,  shall 
have  power,  after  conviction  .  .  .  for  any  crime 
.  .  .  not  punishable  by  death  or  life  imprisonment, 
to  suspend  the  imposition  ...  of  sentence  and 
to  place  the  defendant  upon  probation  for  such  period 
and  upon  such  terms  and  conditions  as  they  may 
deem  best    .    .    ."     [Emphasis  added.] 
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In  its  present  form  this  enactment  is  contained  in  Title 
18,  U.  S.  C.  A.,  Section  3651. 

It  is  apparent  from  the  wording  of  the  Act  that  it  was 
designed  to  accompHsh  its  purpose  of  rehabihtating  the 
defendant  only  when  the  ends  of  justice  and  the  best  in- 
terests of  the  pubHc  would  be  served  thereby.  It  was 
certainly  never  meant  to  defeat  justice  nor  to  work  to 
the  detriment  of  the  public.  Yet,  in  the  present  strained 
construction  which  is  forced  upon  us  by  attempts  to 
reconcile  the  conception  that  a  probationer  is  in  the  full 
custody  of  the  court,  with  "The  Rule"  that  the  first  sov- 
ereign to  acquire  custody  of  a  defendant  can  exhaust  its 
remedies  to  the  exclusion  of  other  sovereigns,  we  have 
a  situation  where  not  only  is  justice  in  danger  of  being 
thwarted  but  the  public  weal  is  threatened  as  well.  It  is 
all  too  apparent  that  in  construing  these  two  concepts  to- 
gether in  the  instant  case  that  appellant  is  correct  when 
he  accuses  the  majority  opinion  of  creating  "ambulatory 
enclaves."  If  one  on  federal  probation  is  to  be  removed, 
by  reason  of  his  probationary  status,  from  state  regula- 
tion there  is  indeed  a  cloak  or  shield  of  immunity  sur- 
rounding each  and  every  probationer,  State  as  well  as 
Federal,  which  renders  them  immune  from  any  prosecu- 
tion save  by  the  permission  of  their  sentencing  courts. 
The  instant  case  bears  witness  to  the  fact  that  such  per- 
mission is  not  always  readily  forthcoming. 

In  this  conflict  between  the  well  established  rule  of 
acquisition  of  jurisdiction,  and  the  conceptuaHstic  fiction 
of  probation  constituting  custody,  it  is  the  fiction  which 
must  yield.  The  United  States  submits  that  there  is 
nothing  in  the  concept  of  probation  v/hich  would  render  a 
probationer,  who  violates  the  law  of  another  sovereign, 
immune   from   apprehension,    prosecution   and   incarcera- 
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tion  by  the  second  sovereign.  To  hold  otherwise  would 
be  to  grant  to  one  on  probation  preferred  status  in  rela- 
tion to  law  enforcement,  superior  to  that  possessed  by 
the  great  majority  of  citizens  whio,  having  committed 
no  crime,  are  subject  to  the  laws,  regulations  and  prohi- 
bitions of  both  sovereigns.  If  Federal  probationers  are, 
like  appellee,  immune  to  State  prosecutions  without  per- 
mission of  the  sentencing  court  they  are  for  practical 
purposes  immune  not  only  to  felony  prosecutions  but  also 
misdemeanor  prosecutions.  Carried  to  this  illogical  ex- 
treme a  probationer  may  ignore  state  vehicle  laws,  sani- 
tary laws  and  local  ordinances.  Nor  is  it  any  answer 
to  say  that  at  the  end  of  his  probation  he  would  be  avail- 
able for  prosecution  since  the  importance  of  the  offense 
may  not  be  such  as  to  normally  withstand  a  lengthy  de- 
ferral in  prosecution.  Thus,  the  avowed  intention  of  the 
probation  law  to  rehabilitate  offenders  to  useful  citizens 
is  defeated  by  the  very  operation  of  the  law.  The  estate 
of  probation  should  not  be  perverted  into  ark  of  refuge 
for  the  unlawful.  In  the  language  of  the  Court  in  United 
States  V.  Toman  (D.  C,  N.  D.  Ill,  E.  D.,  1938),  23 
Fed.  Supp.  119,  121: 

"To  paraphrase  language  used  in  Poniz  v.  Fessen- 
den,  258  U.  S.  254,  264,  42  S.  Ct.  309,  312,  66  L. 
Ed.  607,  22  A.  L.  R.  87,  the  probation  order  should 
not  now  be  used  as  a  sanctuary  or  as  a  means  of 
conferring  immunity  from  the  laws  of  the  state  of 
Illinois." 

The  United  States  therefore  respectfully  submits  that 
this  Honorable  Court  should  declare  that  the  fiction  that 
a  probationer  is  in  the  full  custody  of  the  law  should 
give  way  in  this  instance.  While  one  on  probation  is 
undoubtedly  subject  to  the  orders  and  control  of  certain 
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officers  of  the  sentencing  court,  it  certainly  follows  that 
the  control  over  him  is  not  as  complete  nor  the  regula- 
tion as  strict  as  is  the  case  with  one  actually  held  in 
physical  custody.  A  requirement  to  report  monthly  to  a 
probation  officer  does  not  restrain  the  individual  to  the 
same  extent  as  actual  confinement  behind  bars.  It  is 
submitted  that  actual  phsyical  custody  of  the  person  is 
requisite  for  the  operation  of  "The  Rule."  When  the 
sovereign  first  acquiring  custody  of  the  person  relin- 
quishes actual  physical  custody  of  the  probationer,  it 
subordinates  its  rights  to  rehabilitate  the  probationer  to 
the  rights  of  the  second  sovereign  to  compel  obedience 
to  its  laws. 

The  views  expressed  above  as  to  the  status  of  a  pro- 
bationer, are  not  without  precedent. 

In  United  States  v.  Bradford  (2d  Cir.,  1952),  194  F. 
2d  197,  in  denying  Bradford,  a  probationer,  the  right  to 
invoke  Title  28,  U.  S.  C.  A.,  Section  2255,  because  pro- 
bation was  not  custody.  Judge  Hand  stated  at  page  200: 

"We  have  no  occasion  to  express  any  opinion  as 
to  that;  for  Bradford  was  not  'in  custody'  of  any 
sort  whatsoever     .     .    ." 

In  United  States  v.  Binion  (D.  C.  Nev.,  1952),  13 
F.  R.  D.  238,  Judge  Yankwich  said  at  page  242: 

"There  are  cases  which  hold  that  while  a  person 
is  under  probation  he  is  in  the  custody  of  the  court 
which  granted  probation  and  that  a  prosecution  by 
a  state  court  during  that  period  would  be  unauthor- 
ized. Grant  v.  Guernsey,  10  Cir.,  1933,  63  F.  2d 
163;  DiUingham  v.  United  States,  5  Cir.,  1935,  76 
F.  2d  35 ;  United  States  ex  rel.  Hall  v.  McGowan, 
1948,  D.  C.  Minn.,  80  F.  Supp.  792;  United  States 
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ejv  rel.  Speece  v.  Toman,  1938,  D.  C.  111.,  23  F.  Supp. 
119. 

"I  am  unwilling  to  extend  the  doctrine  of  these 
cases  to  Federal  proceedings  for  as  a  defendant 
might  be  guilty  of  distinct  offenses  in  several  dis- 
tricts, the  government  should  not  be  prevented  from 
instituting  multiple  prosecutions  merely  because  a 
prosecution  in  one  district  has  resulted  in  a  proba- 
tionary sentence." 

A  recognition  of  the  problem  here  presented,  and  a  signifi- 
cant suggestion  for  its  solution  is  found  in  the  case  of 
United  States  v.  Schiirman  (D.  C.  S.  D.  N.  Y.,  1949),  84 
Fed.  Supp.  411,  viz.: 

"Finally,  petitioner  appears  to  contend  that  upon 
his  original  federal  conviction  on  May  31,  1946,  the 
court  lacked  power  to  try  him  because  he  was  then  a 
state  parolee,  and  lacked  power  to  sentence  him  or  to 
admit  him  to  probation  for  22  months  concurrently 
with  his  New  York  parole.  Apparently,  petitioner  as- 
serts that  one  on  parole  or  probation  is  in  the  con- 
structive custody  of  the  paroling  or  probationing 
authority,  and  that  one  cannot  be  in  the  control  of 
two  sovereign  authorities  at  the  same  time.  cf.  Grant 
v.  Guernsey,  10  Cir.  1933,  63  F.  2d  163,  certiorari 
denied,  1933,  289  U.  S.  744,  53  S.  Ct.  688,  77  L. 
Ed.  1491. 

"Accepting  that  premise,  it  might  follow  that  peti- 
tioner's violation  of  federal  probation  was  the  viola- 
tion of  a  void  judgment  and  no  offense,  that  his  con- 
viction and  sentence  for  such  violation  was  void  and 
should  be  vacated,  and  that  petitioner  will  not  have 
to  complete  service  of  that  sentence  upon  his  prospec- 
tive release  from  New  York  custody.  The  first  leg 
of  petitioner's  argument,  that  the  court  lacked  power 
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to  try  him  while  he  was  a  New  York  parolee,  rests 
on  the  conceptualistic  motion  that  such  a  trial  would 
invade  the  constructive  custody  of  the  New  York 
authorities.  The  same  argument  has  been  rejected 
where  the  state's  custody  is  actual  and  not  construc- 
tive. State  prisoners,  actually  confined  in  a  state 
jail  have  been  tried  in  federal  courts.  Lunsford  v. 
Hudspeth,  Wall  v.  Hudspeth,  supra,  cf.  Ponzi  v. 
Fessenden,  supra. 

"Conceptualism  is  satisfied  in  that  situation  by 
finding  an  implied  consent  on  the  part  of  the  state 
authorities  to  the  limitation,  suspension  or  cessation 
of  their  custody  as  the  circumstances  indicate.  Zerbst 
v.  McPike,  5  Cir.  1938,  97  F.  2d  253. 

"Where  the  defendant  is  a  state  prisoner,  consent 
is  found  in  his  physical  surrender  to  federal  authori- 
ties. Where  the  defendant  is  a  state  parolee,  consent 
must  be  found  in  the  state's  granting  the  parole,  and 
in  its  failure  to  object  to  federal  custody.  To  hold 
otherwise  would  be  to  create  an  intolerable  and  most 
dangerous  situation  whereunder  the  considerable  num- 
ber of  state  parolees  would  be  at  large  but  immune 
to  federal  prosecution  and  punishment  for  the  viola- 
tion of  federal  law.  Federal-state  comity  would  not 
be  furthered  by  such  practice.  Moreover  the  same 
reasoning  would  also  clothe  federal  parolees  with 
immunity  against  state  prosecution  for  the  vastly 
greater  number  of  oflfenses  known  to  state  law.  No 
such  incredible  purposes  were  intended  to  be  served 
by  the  humane  provisions  of  the  probation  and  parole 
statutes.  Once  we  accept  the  conclusion  that  a 
federal  court  may  incarcerate  a  state  parolee,  a 
fortiori  it  should  be  able  to  admit  him  to  probation. 
Grant  v.  Guernsey  supra,  is  inconsistent  with  these 
views;  I  must  respectfully  differ." 
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It  is  the  position  of  the  Government  that  "The  Rule" 
that  the  first  sovereign  having  possession  of  a  person 
may  exhaust  its  remedies  against  him  to  the  exclusion 
of  other  sovereigns  applies  only  where  there  is  actual 
physical  possession  and  custody.  Once  the  first  sovereign 
enlarges  the  person  on  probation  it  looses  the  requisite 
degree  of  custody  and  control,  and  inferentially  consents 
to  the  assumption  of  jurisdiction  by  any  other  sovereign 
entitled  thereto. 

This  position  accords  with  that  line  of  cases,  cited  in 
the  majority  opinion  herein,  to  the  effect  that  actual  physi- 
cal custody  of  a  prisoner  insuring  his  presence  before  a 
court  having  jurisdiction  of  the  subject  matter  gives  that 
court  jurisdiction  over  the  accused. 

Kerrv.  Illinois  (1886),  119  U.  S.  436; 

Mahon  v.  Justice  (1888),   127  U.  S.  700; 

Pettibone  v.  Nichols  (1906),  203  U.  S.  192; 

Mayer  v.  Nichols  (1906),  203  U.  S.  211; 

In  re  Johnson  (1897),  167  U.  S.  120. 

It  is  clear  that  actual  physical  possession  and  custody  of 
the  prisoner  is  requisite  to  attain  personal  jurisdiction.  It 
is  submitted  that  in  the  instant  case  it  is  likewise  requisite 
to  maintain  jurisdiction  to  the  exclusion  of  a  second  sov- 
ereign desiring  to  prosecute. 

Nor  does  this  position  in  any  way  contravene  those 
Supreme  Court  cases  which  estabhshed  "The  Rule"  on 
priority  of  jurisdiction.  That  line  of  cases  started  with 
Ahleman  v.  Booth  (1858),  62  U.  S.  506  {supra)  and 
included  Ponsi  v.  Fessenden  (1922),  258  U.  S.  254.  Thus 
by  1922  "The  Rule"  had  been  evolved  by  the  Supreme 
Court.     Application  of  the  rule  by  Circuit  and  District 
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Courts  since  that  time  has  been  in  rehance  on  the  authority 
estabHshed  by  those  cases.  However,  the  evolution  of 
"The  Rule"  took  place  during-  a  period  when  the  actual 
physical  custody  over  the  contested  person  was  not  in  dis- 
pute, for  at  the  time  those  cases  were  determined  there 
was  no  provision  by  which  Federal  Courts  could  place  a 
convict  on  probation,  thus  invariably  the  person  involved 
was  actually  incarcerated  by  one  of  the  sovereigns  and 
the  matter  of  actual  physical  custody  thus  was  not 
open  to  serious  question.  For  instance:  in  Ahleman  v. 
Booth  {supra),  Booth  was  held  in  the  physical  custody  of 
the  United  States  Marshal  first  on  a  commissioner's  com- 
mitment and  then  by  judgment  of  the  District  Court;  in 
Tarhles  case  {supra),  Tarble  was  held  in  the  physical 
custody  of  one  Lieutenant  Stone  of  the  United  States 
Army;  in  Robh  v.  Connolly  {supra),  the  accused  was 
physically  held  in  California  by  an  officer  of  the  State  of 
Oregon;  in  In  re  Johnson  {supra),  Johnson  was  held  in 
physical  custody  by  one  United  States  Marshal  in  defi- 
ance of  another;  and,  in  Ponsi  v.  Fessenden  {supra),  the 
accused  was  imprisoned  in  the  state  workhouse  on  a  fed- 
eral commitment. 

In  1925,  three  years  after  Ponsi  v.  Fessenden  {supra),  \ 
the  Probation  Act  was  passed  (March  4,  1925,  Public 
Law  No.  596,  Sixty-Eighth  Congress  43  Stats.  1259, 
supra).  By  this  Act  the  Federal  courts  were  given  the 
power  to  suspend  a  sentence  and  enlarge  the  convicted 
person  on  probation.  While  various  courts,  unthinkingly 
perhaps,  persisted  in  applying  "The  Rule"  when  the  con- 
vict was  on  probation  and  not  imprisoned,  it  is  obvious  I 
that  such  action  ignores  a  vital  distinction  in  degrees  of 
custody  and  extends  the  operation  of  "The  Rule"  to  a 
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status  never  contemplated  by  the  Supreme  Court  in  the 
formulation  of  "The  Rule".  When  a  criminal  is  safely 
incarcerated  any  conflict  between  sovereigns  as  to  priority 
of  punishment  is  largely  academic  as  far  as  the  public 
is  concerned  because  no  matter  which  sovereign  prevails 
the  criminal  will  be  punished  (usually  imprisoned).  In  that 
event  the  first  sovereign  having  actual  physical  custody 
of  the  criminal  can,  by  reason  of  the  absolute  control 
inherent  in,  incarceration  safely  exhaust  its  remedies 
against  him  without  endangering  the  public.  In  such 
case  the  wisdom  of  "The  Rule"  of  the  exclusiveness  of 
first  acquired  jurisdiction  is  apparent.  If  the  second 
sovereign  desires  to  punish  the  criminal  it  can  do  so  either 
by  "borrowing"  him  for  purposes  of  prosecution  or  by 
waiting  till  the  expiration  of  his  term  of  imprisonment. 
In  neither  case  does  the  public  suffer  since  at  all  times  the 
criminal  is  in  the  absolute  custody  and  control  of  one  of 
the  sovereigns. 

A  different  situation  obtains  where  the  first  sovereign 
seeks  to  exercise  its  remedies  by  putting  the  criminal  upon 
probation.  Even  though  the  fiction  of  custody  be  indulged 
it  is  evident  that  the  safety  which  inures  to  the  public 
when  the  criminal  is  in  jail  does  not  prevail  when  he  is 
free,  to  roam  the  streets.  Requiring  him  to  report  monthly 
or  semi-monthly  to  a  probation  ofificer,  while  technically 
a  control  of  sorts,  does  not  guarantee  to  the  second  sov- 
ereign and  the  citizenry  at  large,  that  degree  of  protection 
which  imprisonment  assures.  By  its  act  of  exposing  the 
second  sovereign  to  future  depredations  of  the  probationer, 
the  first  sovereign  subordinates  its  interest  in  the  rehabili- 
tation of  the  probationer  to  the  interest  of  the  second 
sovereign  in  protecting  the  public  and  vindicating  its  laws. 
There  is  no  immunity,  there  can  be  no  immunity. 
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HI. 

Examples.  •  l 

Both  in  Judge  Chamber's  initial  dissenting  opinion  and 
in  the  memorandum  of  the  United  States  filed  in  support 
of  the  petition  for  rehearing  en  banc,  certain  questions 
were  raised  as  to  the  operation  of  the  law  under  the 
majority  opinion.  It  is  submitted  that  a  complete  answer 
to  said  questions  is  presented  by  adoption  of  the  conten- 
tion of  the  amicus  curiae  that  a  person  enlarged  upon  pro- 
bation is  not  in  that  degree  of  custody  of  the  sentencing 
court  as  will  warrant  it  in  maintaining  jurisdiction  to  the 
exclusion  of  a  second  jurisdiction  desiring  to  prosecute 
— in  short,  that  federal  probation  carries  no  cloak  of  im-  j 
munity  from  state  prosecutions  and  vice  versa.  These  ji 
questions  are  briefly  considered. 

(a) 

Q.  "Suppose  a  state  probationer  violates  the  federal  kid- 
napping statute.  The  Federal  Bureau  of  Investigation  finds 
the  kidnapper.  Can  its  officers  arrest  the  culprit?  Must 
they  get  the  permission  of  a  state  judge  to  arrest  him?  If 
they  can  arrest  him  but  must  get  permission  to  prosecute, 
how  long  can  they  hold  the  kidnapper  while  they  wait  for 
permission?  If  the  judge  who  hears  the  habeas  corpus  de- 
cides the  other  jurisdiction  should  prosecute,  then  may  the 
prisoner  appeal  claiming  an  abuse  of  discretion?" 

(First  dissenting  opinion  233  F.  2d  598,  608.) 


If,  as  the  United  States  claims,  probation  confers  no 
immunity  from  prosecution  the  Federal  Bureau  of  Investi- 
gation could  arrest  the  kidnapper  even  as  they  could  ar- 
rest any  nonprobationer  for  the  same  crime.  Since  the 
state  had  subordinated  its  rights  to  rehabilitation  by  put- 
ting the  kidnapper  on  probation,  it  would  not  be  neces- 
sary to  get  the  permission  of  the  state  to  arrest  him  or 
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to  prosecute  him  once  personal  jurisdiction  (or  custody) 
was  secured.  Since  the  probationing  jurisdiction  (state 
in  the  example)  has  rights  inferior  to  the  arresting  juris- 
diction (federal),  no  decision  would  be  made  regarding 
the  forum  of  prosecution.  The  prisoner  would  be  ar- 
raigned and  tried  in  the  arresting  jurisdiction  and  there 
would  be  no  right  to  appeal  not  available  to  any  other 
prisoner. 

(b) 

Q.  "Can  a  juvenile  state  probationer  go  out,  rob  a  national 
bank,  get  caught  by  the  Federal  Bureau  of  Investigation,  and 
then  taunt  his  arrestor  with  'You  can't  arrest  me.  You  can't 
prosecute  me.  My  juvenile  judge  said  you  couldn't  touch 
me. 

(First  dissenting  opinion  233  F.  2d  598,  609.) 

The  taunt  might  be  made  but  since  the  juvenile  judge 
has,  under  the  theory  here  advanced,  by  placing  the  juvenile 
on  probation,  made  the  juvenile  subject  to  the  law  en- 
forcement of  the  other  sovereign  equally  with  the  large 
majority  of  the  citizenry,  no  objection  could  be  interposed 
by  the  juvenile  judge  or  the  state  to  federal  prosecution 
for  violation  of  the  bank  robbery  statute. 

(c) 

Q.  "Will  we  deny  the  great  writ  [habeas  corpus]  to  one 
who  commits  the  state  offense  after  he  goes  on  federal  pro- 
bation but  grant  it  if  his  state  offense  precedes  his  federal 
offense  in  point  of  time?" 

(First  dissenting  opinion  233  F.  2d  598,  609.) 

'  This  question  admittedly  presents  a  logical  distinction 
which  cannot  be  overlooked.  It  can  be  persuasively  argued 
that  even  assuming  the  validity  of  the  argument  herein 
advanced,  for  crimes  committed  by  the  probationer  sub- 
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sequent  to  his  release  on  probation,  crimes  against  the 
second  sovereign  committed  prior  to  the  probation  order 
could  well  be  held  to  be  considered  by  the  probationing 
judge  at  the  time  he  made  the  order.  It  is  submitted  that 
the  probationing  judge  should  not  in  logic  consider  accu- 
sations of  former  unproved  crimes  at  the  time  he  grants 
probation. 

A  person  under  consideration  for  probation  who  is  ac- 
cused of  committing  prior  unproven  crimes,  should,  under 
the  presumption  of  innocence,  be  entitled  to  have  the  de- 
termination of  his  probation  made  without  reference  to 
such  claimed  crimes. 

To  attempt  to  draw  a  distinction  on  the  basis  of  the 
priority  of  crimes  would,  in  the  words  of  the  dissent, 
truly  be,  "a  bucket  of  eels."  It  is,  therefore,  submitted 
that  in  the  interests  of  the  administration  of  criminal 
justice,  no  distinction  be  drawn  between  crimes  against 
the  second  sovereign  committed  prior  to  or  subsequent  to 
the  order  of  probation.  There  being  no  immunity  in  pro- 
bation, the  probationer  in  either  case  should  be  suscepti-  ' 
ble  to  apprehension,  prosecution  and  incarceration  subse- 
quent to  the  probation  order. 

(d)  . 

Q.     "Suppose  the   federal   probation   is   in   San   Diego  and  f 
the    subsequent    state    offense    and    arrest    are    in    Alameda 
County,   California,   in   the   Northern    District   of    California,  j 
The    application    for    habeas    corpus    must    be    made    in    the 
United  States  District  Court  for  the  Northern  District.    How 
will  that  work?     Will  a  judge  of  the   federal   court   in   the 
Northern    District    exercise    the    Southern   District's     ...  I 
discretion  as  to  whether  state  prosecution  should  go  ahead?" 

(First  dissent  233  F.  2d  598,  609.) 
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Under  the  theory  propounded  here,  the  only  exercise 
of  discretion  by  the  probationing  court  occurs  at  the  time 
it  elects  to  admit  the  defendant  on  probation.  By  this 
act,  as  has  been  stated  above,  the  court  loses  the  requisite 
degree  of  custody  over  the  probationer  to  allow  it  to 
object  to  prosecution  by  another  sovereign  having  juris- 
diction. The  interest  of  the  probationing  sovereign  must 
then  recede  before  the  interest  the  second  sovereign  has 
in  enforcement  of  its  laws  and  protection  of  its  citizens. 
Accordingly,  the  second  sovereign  (the  state  in  this  ex- 
ample) would  have  jurisdiction  to  try  and  imprison  the 
probationer.  Jurisdiction  being  present  habeas  corpus 
would  not  lie  and  since  the  interest  of  the  probationing 
sovereign  is  inferior  to  that  of  the  prosecuting  sovereign, 
there  would  be  no  discretion  in  the  courts  of  the  proba- 
tioning sovereign  to  decide  which  sovereign  should  prose- 
cute. That  question  would  have  been  decided  by  virtue 
of  the  above,  and  the  second  sovereign's  possession  of  the 
probationer. 

(e) 
Q.     "Whether  the  jurisdiction  of  the  second  sovereign  to 
detain  and  try  a  probationer  o£  the  first  sovereign  prevails 
in  absence  of  express  assent  by  the  first  sovereign?" 

(Second  dissent  235  F.  2d  756,  759.) 

If  the  second  sovereign  has  gained  personal  jurisdiction 
or  possession  over  a  probationer  of  the  first  sovereign,  it 
possesses  a  right  to  vindicate  its  laws  in  protection  of  its 
citizenry  which  is  superior  to  the  right  of  the  first  sov- 
ereign to  rehabilitate  the  probationer.  Therefore,  the 
jurisdiction  of  the  second  sovereign  to  try  a  probationer 
of  the  first  sovereign  not  only  prevails  in  absence  of  the 
express  assent  by  the  first  sovereign  but  prevails  even 
in  the  face  of  an  objection  by  the  first  sovereign. 
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(f) 

Q.  "Whether  probation  from  the  first  sovereign  com- 
pletely insulates  the  probationer  from  prosecution  by  sub- 
sequent sovereigns  during  the  term  of  his  probation?" 

(Second  dissent  235  F.  2d  756,  760.) 

This  question  is,  of  course,  basic  to  the  theory  expresed 
herein  by  the  United  States.  In  conformance  with  the 
views  hereinabove  expressed,  it  can  only  be  reiterated 
that  probation  carries  with  it  no  insulation  from  appre- 
hension, prosecution,  and  imprisonment  by  subsequent 
sovereigns. 

(g) 

Q.  "Whether  a  person  on  probation  is  to  be  considered 
in  the  custody  of  the  law  for  all  purposes?" 

(Second  dissent  235  F.  2d  756,  760.) 

This  aspect  of  the  case  has  been  discussed  at  length 
above.  In  recapitulation  it  can  be  said  that  custody  or 
the  absence  of  it  is  not  all  black  nor  all  white.  There 
are  varying  shades  of  gray.  While  the  conceptuaHstic 
theory  gives  rise  to  the  legal  fiction  that  one  on  proba 
tion  from  a  court  is  "in  custody"  to  the  same  extent  as  ■. 
one  in  prison  by  order  of  court,  such  is  obviously  not  the 
case.  Control  and  regulation,  quite  real  where  the  per- 
son is  imprisoned,  are,  in  the  case  of  a  probationer,  like- 
wise legal  fictions.  A  person  held  in  physical  confine- 
ment has  the  requisite  "custody"  to  test  his  confinement 
by  habeas  corpus.  A  person  enlarged  upon  probation  does 
not.  United  States  v.  Bradford  (2d  Cir.,  1951),  194 
F.  2d  197,  supra. 

The  conclusion  is  inescapable  that  while  from  a  theo- 
retical standpoint  we  may  speak  of  "custody"  as  regards 
one  on  probation,  from  a  practical  standpoint  the  degree 
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of  custody  can  differ  vastly.  A  man  walking  the  street 
on  probation  is  not  in  the  same  degree  of  custody  as  a 
man  held  in  an  isolation  cell  at  Alcatraz.  The  fictional 
custody  of  probation  is  not  of  the  sort  contemplated  by 
the  Supreme  Court  during  the  development  of  "The  Rule." 

Conclusion. 

It  is  a  well  established  rule  that  between  sovereigns 
asserting  criminal  jurisdiction  over  a  person,  the  first  sov- 
ereign to  attain  custody  (and  hence  personal  jurisdiction) 
of  the  person  retains  the  right  to  exhaust  its  remedies 
against  that  person  even  to  the  exclusion  of  other  sov- 
ereigns who  attempt  to  intervene.  This  rule  is  not  juris- 
dictional but  is  based  on  comity  and  is  the  keystone  to 
the  operation  of  compatible  state-federal  criminal  justice. 
This  rule  evolved  in  this  country  during  the  last  century 
and,  since  probation  was  unknown  to  the  federal  system 
during  that  period,  contemplated  only  cases  where  the 
person  was  in  actual  physical  custody.  In  1925,  the  pro- 
bation act  came  into  force,  thus  allowing  federal  courts 
the  option  of  incarcerating  a  convict  or  admitting  him 
to  probation.  Since  an  incarcerated  convict  was  in  cus- 
todia  legis  from  the  court  which  sentenced  him,  the  con- 
ceptualistic  view  gave  rise  to  the  legal  fiction  that  a  pro- 
bationer was  likewise  in  the  custody  of  the  law.  The 
conflict  in  this  case  springs  from  the  attempt  to  reconcile 
the  rule  on  priority  of  jurisdiction  with  the  legal  fiction 
that  one  on  probation  is  in  the  full  custody  of  the  law. 
If  the  fiction  is  valid  a  probationer  is  surrounded  by  a 
cloak  of  immunity  to  prosecution  by  a  second  sovereign 
save  with  the  permission  of  the  first  sovereign.  It  is  the 
position  of  the  government  that  this  result  is  wrong  and 
is  dangerous.  Where  the  result  reached  by  the  fiction 
is  unseemly,  the  fiction  must  give  way.     Accordingly,  it 
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is  urged  that  by  granting  probation  a  court  impliedly 
consents  to  necessary  prosecutions  by  a  second  sovereign 
whose  laws  the  probationer  violates.  Since  the  first  smh 
ereign  can  no  longer  control  the  actions  of  the  proba>- 
tioner,  its  interest  in  his  rehabilitation  is  subordinate  to 
the  interest  of  the  second  sovereign  in  vindicating  its  laws 
and  protecting  its  citizenry.  Therefore,  the  degree  of 
custody  the  probationing  sovereign  has  over  the  proba- 
tioner is  not  sufficient  to  enable  it  to  invoke  the  rule  of 
comity  and  prohibit  apprehension,  prosecution  and  incar- 
ceration of  the  probationer  by  a  second  sovereign.  This 
is  true  whether  the  offense  against  the  second  sovereign 
is  committed  prior  or  subsequent  to  the  probation  order. 

Grant  v..  Guernsey  (10th  Cir.,  1933),  63  F.  2d  163,  a 
leading  case  on  identical  facts  is  inconsistent  with  these 
views,  and  it  is  the  position  of  the  United  States  that  ft 
should  be  disapproved  by  this  honorable  court. 

In  view  of  the  premises,  the  instant  case  should  be  re* 
versed. 

Respectfully  submitted, 

Laugh  LIN  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 

Assistant   U.   S.  Attorney, 
Chief,  Criminal  Division, 

Thomas  H.  Ludlow,  Jr., 
Assistant    U.   S.  Attorney, 

Attorneys  for  Amicus  Curiae  United  States 
of  America, 


No.  14734 

United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


ALBERT  A.  ARVIDSON,  et  al.,  Appellants, 

vs. 
REYNOLDS  METALS  COMPANY,  a  corporation,  Appellee. 

W.  J.  WHITEAKER,  et  al..  Appellants, 

vs. 
REYNOLDS  METALS  COMPANY,  a  corporation,  Appellee. 


APPELLANTS'  BRIEF 


Appeals  from  Final  Judgments  of  the  District  Court  for  the 

Western  District  of  Washington,  Southern  Division. 

Hon.  George  H.  Boldt,  Judge. 

SCHAFER,  CRONAN  85  NELSON, 
JAMES    P.    CRONAN,   JR., 
803    Public   Service   Bldg., 
Portland,  Oregon. 
PAUL  M.  REEDER, 
Commercial  Bldg., 
Hillsboro,    Oregon. 

Attorneys  for  Appellants. 

Ot  Counsel  for  Appellants: 

EISENHOWER,  HUNTER,  RAMSDELL  85  DUNCAN, 
Puget   Sound    Bank   Bldg., 
Tacoma,   Washington. 


FILED 


KING,  MILLER,  ANDERSON,  NASH  fls  YERKE, 
FREDRIC  A.  YERKE,  JR., 
926  American  Bank  Bldg., 

Portland,  Oregon  HIM    e\  r\     mr"'" 

W.  TOBIN  LENNON,  JUN    30      IwSO 

Reynolds  Metals  Bldg., 
Richmond,  Va., 

i4«orneys  tor  Appellee. 

Of  Counsel  tor  Appellee: 

HENDERSON,  CARNAHAN,   'fJ^yiJrPsBNla6'88iidy$I,CLE;RI^ 
Puget  Sound  Bank  Bldg., 
Tacoma,   Washington. 
WALTER   L.   RICE, 

Reynolds   Metals   Bldg., 
Richmond,  Va. 

STEVENS-NESS  LAW   PUB.   CO.,    PORTLAND.   ORE.  6-55 


INDEX 

Page 

Jurisdiction 1 

Statement  of  the  Cases _. 2 

Point  I 

Solids  were  continuously  and  repeatedly  de- 
posited on  appellants'  properties  within  the  two 
year  period  of  limitations  held  applicable  and  up 

to  the  time  of  trial 13 

Point  II 

Appellants'  cattle  were  injured  substantially 
within  the  two  year  period  of  limitations  held  ap- 
plicable and  up  to  the  time  of  trial 28 

I.  The  Farmers   Complaints  About  Their 

Cows    29 

A.  The  Whiteaker  Case .....  29 

1.  Rawnsley  29 

2.  Whiteaker   . 38 

B.  The  Arvidson  Case 41 

1.  Hester    41 

2.  Isbister  _.  44 

3.  Seekins    __.  46 

4.  Depoe  .._. 48 

5.  Stauffer   50 

6.  Baker  51 

II.  The    Farmers'    Complaints   About   Their 

Cows  by  Categories _.  52 

1.  Short  Lactations  ..- 52 

2.  Low  Production  54 

3.  Stiffness  and  Lameness 54 

4.  Scouring    55 

5.  Excess  Culling  56 

6.  Miscellaneous     56 


INDEX  (Cont.) 

Page 

III.  The  Loss  of  Milk  Production  and  the  Evi- 
dence Thereof  57 

(a)  A  Summary  Statement  of  the  Milk 
Loss    57 

(b)  The   Physical   Facts,    Including  the 
Documentary  Evidence,  in  Support 

of  the  Lost  Milk  Production 60 

IV.  Plaintiffs'   Experts   On  the   Cow   Troubles 
and  the  Lost  Milk 62 

V.  Comments  on  the  Defense  at  the  Trial 75 

Point  III 

The  Washington  law  of  limitations  as  to  real  and 
personal  properties  and  the  Washington  substan- 
tive law  of  trespass 86 

A.  Rulings  of  the  trial  Court 86,  87 

B.  The  Washington  law  of  limitations  and  of 
substantive  law  concerning  trespass  to  real 
property     86,  90 

C.  The  Washington  limitations  law   as  to  per- 
sonalty   -- -87,  100 

Conclusion     - - -- 105 


INDEX  OF  CASES 

Page 

Arvidson,  et  al.  v.  Reynolds  Metals  Company,  107  F. 

Supp.   51   88,93 

Clark  Lloyd  Lbr.  Co.  v.  Puget  Sound  &  Cascade  Ry. 

Co.,  92  Wash.  601,  159  Pac.  774 96,  101,  104 

Constable  v.  John  P.  Duke,  144  Wash.  263,  257  Pac. 

637       101,  104 

Gray  v.  Harris  &  Son,  200  Wash.  181,  93  P.   (2d) 

385    95 

Irwin  V.  J.  K.  Lumber  Co.,  119  Wash.  158,  205  Pac. 

424    - - - -101,  104 

Kerr,   et   al.,   and   McCallister,   et   al.   v.    Reynolds 

Metals  Company  99 

Luellen  v.  Aberdeen,  20  Wn.  (2d)  594,  148  P.  (2d) 

849        - ----- 101,103 

Paul  Martin  and  Verla  Martin  v.  Reynolds  Metals 

Company,  Civ.  No.  6151  (D.  Ore.) 5 

McAllister  v.  United  States  of  America,  348  U.S.  19  12 
Noble  V.  Martin,  191  Wash.  38,  70  P.  (2d)  1064  101,  104 
Northern  Grain  &  Warehouse  Co.  v.  Hoist,  95  Wash. 

312,  163  Pac.  775     .       101,102,103,104 

Oxley  V.  Linnton  Plywood  Ass'n.,  60  Ore.  Adv.  Sh. 

1027    86 

Riblet   V.    Spokane-Portland   Cement   Co.,   41    Wn. 

(2d)  249,  248  P.  (2d)  380  .  90,  92 

Suter  V.  Wenatchee  Water  Power  Co.,  35  Wash.  1, 

76  Pac.  298 88,  89,  90,  92,  94 

John  M.  Thorup  and  Kate  W.  Thorup  v.  Reynolds 

Metals  Company,  Civil  No.  5884  (D.  Ore.)  6 

United  States  v.  Ore.  Medical  Society,  343  U.S.  326  12 
United  States  v.  United  States  Gypsum  Co.,  333  U.S. 

364    12 

Ure  V.  United  States,  93  F.  Supp.  779,  aff' d  sub  nom 

White  V.  U.S.  (CA9)  193  F.  (2d)  505  98,  100 

Welch  V.  Seattle  &  Montana  R.  Co.,  56  Wash.  97,  105 

Pac.  166    - 94-5,99 

Weller  v.  Snoqualmie  Falls  Lbr.  Co.,  155  Wash.  526, 

285  Pac.  446     .    _ 90,92 


TABLE  OF  AUTHORITIES  CITED 

Page 

28  U.S.C.A.  Sec.  1332 2 

28  U.S.C.A.  Sec.  1291 - 2 

Rule  52,  F.R.C.P 12 

Rule  73(a),  F.R.C.P -        2 

Revised  Code  of  Washington  (R.C.W.) 

4.16.080    ...   102 

4.16.080(1)    90 

4.16.080(2)    -. .101,  102,  103,  104 

4.16.130    101,  102,  103 

52  Am.  Jur.,  Trespass,  Sec.  12,  p.  844 100 

32  C.J.S.,  Evidence,  Sec.  569 85 

87  C.J.S.,  Trespass,  Sec.  13 99 

I  Restatement  of  the  Law  of  Torts,  Sec.  158 ...97-8 


No.  14734 

United  States 

COURT  OF  APPEALS 

lor  the  Ninth  Circuit 


ALBERT  A.  ARVIDSON,  et  al., 

Appellants, 
vs. 

REYNOLDS  METALS  COMPANY,  a  corporation, 

Appellee. 


W.  J.  WHITEAKER,  et  al., 

Appellants, 
vs. 

REYNOLDS  METALS  COMPANY,  a  corporation, 

Appellee. 


APPELLANTS'  BRIEF 


Appeals  from  Final  Judgments  of  the  District  Court  for 

the  Western  District  of  Washington,  Southern  Division. 

Hon.  George  H.  Boldt,  Judge. 


JURISDICTION 

Jurisdiction  of  the  actions  in  the  district  court  prop- 
erly attached  because  the  complaints  (1-2,  118)*  alleg- 


*Figures  in  parentheses  in  this  brief  denote  corresponding  vol- 
ume and  page  references  in  the  nine  volume  Transcript  of  Record. 


ed  diversity  of  citizenship  and  amount  in  controversy 
under  28  U.S.C.A.  §1332. 

Final  judgments  in  the  cases  were  entered  December 
30,  1954  (1-103,  209),  and  appeals  were  filed  January 
28,  1955  (1-105,  211).  The  appeals  having  been  taken  in 
time  (1-106,  211)  under  Rule  73(a),  F.R.C.P.,  this 
Court  has  jurisdiction  of  the  appeals  under  28  U.S.C.A. 
§1291.  By  order  of  this  Court  dated  February  24,  1955, 
the  cases  were  consolidated  for  appeal  purposes. 

STATEMENT  OF  THE  CASES 

In  December,  1950  (1-84),  the  Arvidson  appellants 
filed  their  complaint  in  the  Western  District  of  Wash- 
ington, Southern  Division.  The  Whiteaker  appellants 
filed  theirs  in  that  Court  in  November,  1952  (1-84).  The 
actions  were  tried  together.  The  Arvidson  action  was 
concerned  with  appellee's  Troutdale,  Oregon  aluminum 
reduction  plant  and  the  Whiteaker  action  was  concern- 
ed with  appellee's  Longview,  Washington  aluminum 
reduction  plant.  Paragraph  V  of  each  complaint  (1-4, 
120)  alleged  that  appellee  deposited  particulates  (i.e., 
solids)  on  appellants'  real  properties  all  located  in  Wash- 
ington. By  reason  of  such  deposit,  appellants  claimed 
damage  to  their  real  properties  and  to  the  personal  prop- 
erties located  thereon. 

Because  of  Paragraph  V,  we  think  appellants  in  both 
cases  pleaded  (and  later  proved)  a  trespass  as  disting- 
uished from  trespass  on  the  case  as  to  their  real  proper- 
ties. By  r'^ason  of  such  pleading  and  because  of  what  we 
think  is  the   applicable  subdivision  of  the  Washington 


statute  of  limitations,  we  believe  appellants  were  entitled 
to  prove  damages  to  their  real  properties  starting  at  a 
date  three  years  prior  to  filing  their  complaints.  Since 
the  statute  referred  to  deals  with  trespass  and  the  limit- 
ing period  therein  is  three  years,  we  think  it  applies 
to  these  cases. 

As  to  their  personal  properties,  we  think  appellants 
were  also  entitled  to  the  benefit  of  the  Washington  three 
year  statute  of  limitations.  This  is  so,  we  believe,  not 
because  appellants  pleaded  a  trespass  as  to  personalty, 
but  because  of  a  distinct  personalty  subdivision  of  the 
three  year  Washington  limitations  statute  specifically 
covering  "...  taking,  detaining  or  injuring  personal 
property  .  .  .  "whatever  may  have  been  the  theory  of  the 
complaints  as  to  personalty. 

Whether  appellants  pleaded  or  proved  a  trespass  as 
to  their  real  properties  was  a  legal  question  which  was 
ruled  on  by  the  trial  court  in  a  number  of  ways  both 
before  and  after  the  trial.  What  limitations  period  was 
involved  was  one  of  those  rulings.  The  trial  court  also 
considered  and  ruled  before  and  after  trial  whether  ap- 
pellants were  entitled  to  the  Washington  three  year  stat- 
ute as  to  personalty.  We  have  delayed  detailed  consider- 
ation of  these  rulings  for  the  body  of  this  brief  because 
analysis  here  would  unduly  prolong  this  Statement.  It 
seems  enough  to  say  here  that  the  orders  and  findings 
on  limitations  and  on  trespass  adverse  to  appellants  pre- 
sent the  principal  questions  involved  on  these  appeals. 

At  the  close  of  this  Statement  we  shall  summarize 
the  questions  involved  and  the  manner  in  which  they 


arose.  Rule  18(2) (c),  this  Court.  A  brief  digression  at 
this  point,  however,  to  discuss  two  important  "factual" 
bases  for  the  trial  court's  written  decision  and  ultimate 
finding  of  non-liability  is  believed  required  to  assist  this 
Court  in  understanding  the  issues.  (The  complete  text 
of  the  decision  is  reproduced  in  the  Transcript  beginning 
at  1-84;  it  is  reported  in  125  F.  Supp.  481).  One  of  these 
"factual"  bases  has  no  support  in  fact  at  all;  and  the 
other  has  very  little. 

The  "factual"  base  which  has  no  support  in  fact  at 
all  is  the  trial  court's  reliance  upon  what  it  thought  were 
the  results  in  similar  cases  in  the  Pacific  Northwest.  The 
Court  said  in  its  decision: 

"In  a  number  of  cases  previously  heard  in  this 
and  other  courts  in  this  area  awards  for  fluoride 
damage  resulting  from  operation  of  the  Troutdale 
and  Longview  plants  have  been  allowed,  but  every 
such  case  involved  periods  when  little,  if  any,  fume 
control  measures  were  taken  and  before  the  installa- 
tion of  the  later  of  the  fume  control  improvements 
referred  to."  (1-87) 

According  to  this  quotation,  the  unique  feature  of 
the  present  cases  is  that  for  the  first  time  a  court  in  the 
Pacific  Northwest  was  confronted  with  fluoride  claims 
involving  periods  of  time  after  installation  of  the  "later 
of  the  fume  control  improvements"  at  the  Troutdale 
and  Longview  plants.  As  the  trial  court  (1-86)  noted, 
the  "later  improvements"  at  Troutdale  were  completed 
in  November  1950  and  at  Longview  in  1949.  The  exact 
dates  are  Troutdale,  November  3,  1950  (1-25)  and  Long- 
view,  May  14,  1949  (1-151). 


The  fact  is  that  of  the  four  flouride  cases  tried  in 
Pacific  Northwest  federal  courts,  one  involved  operations 
of  the  Troutdale  plant  alter  November  3,  1950  and  one 
involved  operations  of  the  Longview  plant  alter  May 
14,  1949.  In  both  cases  liability  was  found  and  damages 
awarded.  One  of  the  remaining  two  cases  involved  Alum- 
inum Company  of  America  and  the  other  involved  the 
Troutdale  plant  before  November  3,  1950. 

The  Troutdale  case  involving  a  claim  for  damages 
after  November  3,  1950.  was  Paul  Martin  and  Verla 
Martin  v.  Reynolds  Metals  Company,  Civil  No.  6151 
(D.  Ore.).  Trial  of  that  case  began  December  8,  1952, 
before  the  then  Chief  Judge  of  the  Oregon  District, 
James  Alger  Fee,  sitting  without  a  jury.  Judge  Fee  sign- 
ed his  findings  and  conclusions  as  Circuit  Judge  Decem- 
ber 18,  1954.  Additional  finding  No.  Ill  read  as   follows: 

'TIL  The  amount  of  damage  sustained  by  the 
plaintiffs  with  respect  to  their  lands  aforesaid  and 
cattle  operations  thereon  for  the  period  from  the 
commencement  of  operation  of  the  Troutdale  plant 
on  September  23,  1946,  by  the  defendant,  up  to  the 
date  of  the  filing  of  the  complaint  in  this  action  on 
the  22nd  day  of  August,  1951,  is  the  sum  of  $47,- 
135.00." 

Additional  finding  No.  V  read  as  follows: 

"V.  During  May  of  the  year  1951,  the  plain- 
tiffs placed  upon  their  said  lands  a  test  herd  of 
healthy  young  cows,  calves  and  bulls,  approximate- 
ly 30  in  number,  and  prior  to  and  at  the  time  of  the 
trial  of  this  action  some  of  the  animals  in  said  test 
herd  unmistakably  showed  evidence  of  having  in- 
gested more  than  a  normal  amount  of  flourine,  and 
two  of  the  animals  slaughtered  the  day  of  the  trial 
commenced  unmistakably  showed  flourosis  and  had 


toxic  quantities  of  flourine  in  their  bones  and  tis- 
sues." 

As  just  noted,  the  "later  improvements"  at  Trout- 
dale  were  completed  November  3,  1950.  Obviously  the 
above  two  findings,  particularly  Finding  No.  V,  can 
mean  only  that  defendant  in  the  Martin  case  was  caus- 
ing damage  in  1951.  In  fact.  Finding  No.  V  goes  further 
and  means  defendant  was  causing  damage  in  1952  up  to 
the  time  of  trial  December  8,  1952. 

The  Longview  case  involving  a  claim  for  damages 
after  May  14,  1949,  is  John  M.  Thorup  and  Kate  W. 
Thorup  V.  Reynolds  Metals  Company,  Civil  No.  5884 
(D.  Ore.)  also  tried  before  Judge  Fee  without  a  jury 
beginning  August  25,  1952.  Finding  No.  XIX  signed  by 
Judge  Fee  in  that  case  on  January  9,  1953,  read  as  fol- 
lows: 

"XIX.  Fluorides  emanating  from  defendant's  alum- 
inum reduction  plant  in  the  period  January  5,  1945 
to  August  25,  1952,  did  settle  upon  plaintiffs'  real 
property  in  amounts  sufficient  to  cause  and  did 
cause  injury  and  damage  to  the  dairy  animals  which 
grazed  on  the  vegetation  growing  there.  Said  fluor- 
ides caused  damage  to  plaintiffs  in  the  amount  of 
$14,241.26." 

Finding  XIX  thus  covers  a  damage  period  over  three 
years  after  May  14,  1949. 

To  summarize,  the  Martin  and  Thorup  findings  mean 
defendant  (appellee  here)  was  causing  damage  at  both 
plants  not  only  after  the  "later  improvements"  at  each, 
but  late  in  the  year  1952.  Trial  of  the  cases  at  bar  began 
Novembe     4,   1953    (I-102-A,  208-A). 


We  regret  that  Judge  Fee's  opinions  in  the  Martin 
and  Thorup  cases  are  not  reported.  We  also  regret  hav- 
ing to  quote  from  the  findings  in  those  cases  since  they 
are  not  in  the  Record  on  Appeal  in  the  cases  at  bar. 
However,  they  were  not  before  the  trial  court  either,  and 
we  feel  we  must  correct  the  impression  created  by  the 
trial  court's  decision  that  the  cases  at  bar  presented  for 
the  first  time  a  claim  of  fluoride  damage  after  comple- 
tion of  the  "later  improvements"  at  the  Troutdale  and 
Longview  plants.  In  this  connection,  appellee's  counsel 
in  the  cases  at  bar  were  also  counsel  in  the  Martin  and 
Thorup  cases. 

The  "factual"  basis  for  the  trial  court's  decision  and 

ultimate  finding  of  non- liability  which  has  little  support 

in  fact  is  the  following  extract  from  the  Court's  decision: 

"  *  *  *  Almost  every  plaintiff  on  cross  examina- 
tion was  badly  discredited  in  various  respects  but 
primarily  by  (a)  testimony  at  the  trial  directly  con- 
trary to  testimony  given  by  pretrial  deposition;  (b) 
reluctant  admission  of  conditions  and  causes  unre- 
lated to  flourine  accounting  in  many  instances  for 
the  damage  or  condition  complained  of;  (c)  admis- 
sion of  substantial  increases  in  income  from  dairy 
products  during  the  years  complained  of  as  con- 
trasted to  earlier  periods  when  flouride  effluence 
was  as  much  or  greater;  and  (d)  the  testimony  of 
some  plaintiffs  in  the  Arvidson  case  that  no  injur- 
ious effects  or  damage  were  observed  from  1942  to 
1945  during  the  period  Alcoa  was  operating  the 
Troutdale  plant  without  the  fume  control  improve- 
ments installed  by  defendant  when  flouride  effluence 
must  have  been  very  much  greater  than  during  the 
period  complained  of.  It  would  appear  from  the 
testimony  last  referred  to  that  the  cattle  injury  and 
loss  of  milk  production  complained  of  were  either 
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not  due  in  any  material  degree  to  flourine  or  were 
the  result  of  an  accumulation  of  flourine  deposits 
in  forage  over  a  period  including  several  years  prior 
to  the  limitation  period.  In  this  connection  it  should 
be  noted  that  the  experts  produced  by  plaintiffs 
testified  that  flourine  deposits  on  forage  dissapate 
[sic]  rapidly  and  do  not  accumulate  over  any  great 
length  of  time  particularly  in  areas  subject  to  fre- 
quent rainfall."   (1-89-90) 

The  generalizations  involved  in  (a),  (b)  and  (c)  of 
the  above  extract  are  obviously  vital  on  the  issue  of 
credibility,  a  matter  of  course,  peculiarly  within  the  pro- 
vince of  the  trial  court.  Despite  the  generalizations,  the 
actual  facts  with  respect  to  the  Whiteaker  case  are  as  to: 
(a)  all  four  plaintiffs  testified  and  their  depositions  were 
not  even  used  at  the  trial ;  (b)  no  plaintiff  admitted  any- 
thing except  the  usual  incidence  of  disease  (except  Mr. 
Josephson  who  readily  stated  he  had  a  Bangs  disease 
problem  in  1952  (VI- 142 7),  and  each  claimed  fluorides 
as  the  effective  cause  of  his  troubles;  and  (c)  no  plain- 
tiff admitted  receiving  more  income  in  years  complained 
of  as  compared  with  earlier  periods  (see  Sec.  Ill  of 
this  brief  conclusively  showing  that  milk  production  de- 
creased as  fluorides  increased  and  vice  versa).  In  short, 
the  generalizations  involved  in  (a),  (b)  and  (c)  of  the 
above  extract  do  not  apply  to  the  Whiteaker  case  at  all, 
a  fact  not  noted  in  the  extract  itself.  As  the  extract 
shows,  (d)  does  not  apply  to  the  Whiteaker  case. 

As  to  the  Arvidson  case,  all  thirteen  plaintiffs  testi- 
fied at  the  trial.  Concerning  (a)  the  cross-examiner  did 
not  use  one  plaintiff's  deposition  while  examining  him 
(Albert  .  rvidson) ;   depositions  were  used  in  cross-ex- 


amining  six  plaintiffs  (Depoe,  Seekins,  Ford,  Robson, 
Ray  Arvidson  and  Norelius),  but  nothing  was  said  in 
any  way  contradicting  the  deposition  testimony;  and 
while  four  plaintiffs,  Brandt,  Stauffer,  Isbister,  Baker) 
were  contradicted  at  the  trial  on  the  basis  of  what  they 
said  on  their  depositions,  these  contradictions  were  on 
very  minor  matters  indeed.  Thus  Mr.  Baker  in  the  two 
years  between  the  time  he  was  testifying  and  the  time 
his  deposition  was  taken,  changed  his  mind  as  to  wheth- 
er he  was  claiming  that  his  land  had  been  depreciated 
(IV-680) ;  Mr.  Brandt  in  two  years  forgot  he  testified 
on  his  deposition  he  had  sold  four  animals  for  lack  of 
hay  (V-946) ;  Mr.  Isbister  was  uncertain  after  a  two 
year  delay  whether  his  1950  production  was  normal  (IV- 
493)  and  whether  his  cow  Pansy  was  a  normal  producer 
in  1951  (IV-495) ;  and  Mr.  Stauffer  said  at  the  trial  that 
he  had  misunderstood  a  deposition  question  asked  two 
years  earlier  when  he  answered  it  by  saying  that  an  an- 
nual cull  of  seven  or  eight  cows  in  a  herd  of  twenty- 
five  would  be  normal;  he  thought  the  deposition  ques- 
tion was  intended  to  find  out  what  he  was  in  fact  cull- 
ing (IV-640). 

Concerning  (b)  in  Arvidson,  plaintiffs,  as  in  the 
Whiteaker  case,  readily  admitted  the  usual  incidence  of 
disease  in  the  years  complained  of  and  claimed  fluorides 
as  the  effective  cause  of  their  troubles. 

Concerning  (c)  in  Arvidson,  three  plaintiffs  only  ad- 
mitted receiving  more  income  in  years  complained  of  as 
compared  with  earlier  years.  Mr.  Hester  was  one,  but 
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he  explained  on  cross-examination  that  the  increase  was 

due  to  his  having  fed  hay  not  raised  on  his  farm: 

"Q.  Isn't  it  a  fair  statement  that  your  milk  pro- 
duction while  you  were  at  Washougal  gradually  in- 
creased from  the  standpoint  of  total  pounds  of  but- 
ter fat  produced? 

A.  Yes,  after  I  started  feeding  straight  Golden- 
dale  alfalfa  it  did  increase.  In  fact,  it  always  did  in 
the  winter  when  I  started  feeding  alfalfa  hay,  it 
would  increase."    (IV-392) 

Mr.  Robson  also  received  more  income,  but  solely  be- 
cause, as  he  testified  (V-902-3),  he  started  selling  high- 
er-priced Grade  A  milk  for  the  first  time  during  the 
years  complained  of.  While  Mr.  Ford  thought  his  1948 
income  was  higher  than  his  1949  income,  he  was  slightly 
mistaken.  The  1948  figure  was  $11,526.90  and  the  1949 
figure  was  $13,160.32  (IV-743) 

The  extract's  (d)  applies  only  to  Arvidson.  We  agree 
(last  sentence  of  (d))  that  experts  testified  that  fluorine 
does  not  accumulate,  but  what  the  Court  overlooked  as 
to  the  rest  of  (d)  is  that,  while  Alcoa  operated  the 
Troutdale  plant  for  three  years,  appellee  had  been  opera- 
ting (except  for  very  brief  shut  downs)  continuously  for 
over  seven  years  when  the  cases  at  bar  came  to  trial. 
Moreover,  there  was  a  year's  respite  from  whatever  had 
been  the  effect  of  Alcoa's  operation  because  for  a  year 
after  Alcoa's  operation  ceased,  the  plant  did  not  operate 
at  all  (1-20).  After  that  year,  appellee  started  operating. 
It  may  well  be  that  fluorine  does  not  accumulate,  but  it 
seems  obvious  that  any  poison  would  be  more  effective 
if  contini^ously  consumed  for  seven  years  than  it  would 
if  consumed  for  only  three  years. 
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This  brings  us  to  the  questions  of  fact  and  law  in- 
volved before  this  Court  and  the  manner  in  which  they 
arose.  They  are:  (1)  On  the  evidence,  was  appellee  con- 
tinuously and  repeatedly  depositing  solids  on  appellants' 
properties  within  the  two  year  periods  of  limitations  held 
applicable  and  up  to  the  time  of  trial?  This  question 
arises  by  virtue  of  Finding  XXVI,  Arvidson  (I-102-C) 
and  Finding  XVI,  Whiteaker  (I-203-B).  The  question 
is  referred  to  in  our  Statement  of  Points  II  (1-223.  (2) 
Were  appellants'  cattle  injured  substantially  within  the 
same  periods?  This  question  arises  by  virtue  of  Finding 
XXVIII,  Arvidson  (1-102-D)  and  Finding  XVIII, 
Whiteaker  (I-208-B).  The  question  is  referred  to  in  our 
Statement  of  Points  III  (1-223-4).  (3)  Did  the  trial 
court  err  in  holding  that  (a)  the  claims  for  damages  to 
both  real  and  personal  properties  as  alleged  in  the  com- 
plaints were  limited  by  the  two-year  rather  than  by  the 
three-year  Washington  statute  of  limitations?  and  (b)  the 
deposit  of  solids  on  Washington  lands  is  not  a  trespass? 
Question  3  (a)  arises  by  reason  of  the  trial  court's  ord- 
ers entered  before  trial  (1-12,  138)  and  its  Conclusion  II 
in  each  case  (I-102-E,  208-C)  holding  the  two-year 
statute  applicable.  It  is  referred  to  in  our  statement  of 
Points  I  (1-222).  Question  3  (b)  does  not,  of  course,  call 
for  review  of  the  findings,  but  it  does  involve  the  trial 
court's  Conclusion  IV  in  both  cases  (I-102-F,  208-D). 

If  the  Court  is  satisfied  that  solids  were  deposited  on 
appellants'  properties  and  that,  accordingly,  a  trespass 
in  each  case  was  made  out,  remand  for  further  consid- 
eration of  the  trial  court's  Conclusion  VII  (I-102-F, 
208-D)   in  both  cases  refusing  judgments  restraining  or 
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controlling  appellee's  future  operations  is  clearly  indi- 
cated. And  if  the  trial  court  applied  the  wrong  statute 
of  limitations  and/or  incorrectly  determined  that  ap- 
pellants' cattle  weren't  injured,  remand  is  required  for 
proof  and/or  assessment  of  damages. 

In  seeking  the  setting  aside  of  certain  of  the  trial 
court's  findings,  we  are  mindful  of  Rule  52,  F.R.C.P. 
providing  in  part  that  "...  Findings  of  fact  shall  not 
be  set  aside  unless  clearly  erroneous  ..."  With  respect 
to  this  extract,  the  Supreme  Court  of  the  United  States 
recently  said  in  McAllister  v.  United  States  of  America, 
348  U.S.  19,  20: 

"...  A  finding  is  clearly  erroneous  when  'al- 
though there  is  evidence  to  support  it,  the  review- 
ing court  on  the  entire  evidence  is  left  with  the 
definite  and  firm  conviction  that  a  mistake  has  been 
committed.'  United  States  v.  Ore.  Medical  Society, 
343  U.S.  326,  339;  United  States  v.  United  States 
Gypsum  Co.,  333  U.S.  364,  395  .  .  ." 

Our  specification  of  errors  (Rule  18(2)  (d)  this  Court) 
takes  the  form  of  the  following  "Points"  which  are  taken 
up  in  order  in  this  brief: 

Point  I 
Solids   were   continuously   and   repeatedly   deposited 
on  appellants'  properties  within  the  two  year  period  of 
limitations  held  applicable  and  up  to  the  time  of  trial. 

Point  II 
Appellants'   cattle  were  injured  substantially  within 
the  two  year  period  of  limitations  held  applicable  and 
up  to  the  -Ime  of  trial. 


13 

Point  III 
The   Washington   law  of  limitations  as  to  real   and 
personal  properties  and  the  Washington  substantive  law 
of  trespass 

A.  Rulings  of  the  trial  Court. 

B.  The  Washington  law  of  limitations  and  of  sub- 
stantive law  concerning  trespass  to  real  property. 

C.  The  Washington  limitations  law  as  to  personalty. 


POINT  I 

Solids  were  continuously  and  repeatedly  de- 
posited on  appellants'  properties  within  the  two 
year  period  of  limitations  held  applicable  and  up 
to  the  time  of  trial. 

We  think  the  common  law  in  Washington  as  else- 
where is  that  anyone  who  deposits  solid  materials  on 
another's  real  property  is  guilty  of  a  trespass  irrespective 
of  damage.  We  shall  deal  with  the  authorities  to  that 
effect  below.  Here  we  shall  show  from  the  evidence  that 
solids  were,  within  the  period  of  limitations  and  up  to 
the  time  of  trial,  in  fact  deposited  by  appellee  on  appel- 
lants' real  properties. 

Mr.  Zeh,  appellee's  chief  chemist,  called  as  an  ad- 
verse witness,  testified  that  at  both  the  Troutdale  and 
Longview  plants  five  to  six  pounds  of  fluorides  were 
consumed  for  every  100  pounds  of  aluminum  produced 
(erroneously  reported  as  "per  ton")  (III-32).  He  fur- 
ther testified  that  hydrogen  fluoride  and  cryolite  were 
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the  principal  escaping  fluorides  (1 11-33),  and  that  90% 
of  the  fluorides  getting  out  of  both  plants  are  solids 
(III-34).  As  to  the  amounts  of  fluorine  leaving  the  plants, 
the  figures  are  750  pounds  a  day  at  Troutdale  (III-98) 
and  250  per  day  at  Longview  before  expansion  of  capa- 
city from  60,000,000  to  100,000,000  pounds  per  year 
(III-71)  and  no  less  than  450  per  day  thereafter  (VII- 
1673,  1614). 

Mr.  Zeh  said  that  appellee  started  testing  vegetation 
in  1946  and  air  in  1949  around  both  plants  in  order  to 
determine  how  much  fluorine  was  getting  out  and  where 
it  went  (II I -3 7).  Both  plants  have  fume  control  systems 
(II 1-33)  and,  generally  speaking,  the  fluorine  in  the 
samples  declined  as  the  controls  were  installed  at  both 
plants  (III-41). 

Mr.  Zeh  testified  that  normal  vegetation  contains 
20-25  parts  per  million  (ppm)  fluorine  (III-42)  and  that 
results  above  that  range  indicated  airborne  fluorides  (III- 
73).  This  he  knew  because  he  had  tested  various  materials 
outside  of  contaminated  areas  (III-73).  Appellee's  for- 
age testing  results  near  the  Whiteaker  place  in  the  last 
four  months  of  1952  averaged  well  over  Mr.  Zeh's  "nor- 
mal" figure  of  25  ppm  (III-44,  1-160).  Those  results  were 
also  well  over  those  figures  for  the  same  four  months  in 
the  three  or  four  years  prior  to  1952  (1-158-160).  They 
were  also  over  "normal"  in  the  spring  of  1953  1-161). 
When  asked  whether  the  increased  fluorides  were  associ- 
ated with  appellee's  increased  capacity  at  Longview 
(from  60,000,000  to  100,000,000  pounds  per  year)  which 
took  plac^  August  1952,  he  said  that  "good  common 
sense"  so  indicated  (III-47). 
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Appellee  for  some  time  had  maintained  a  testing  sta- 
tion near,  but  not  on  the  Rawnsley,  Josephson  and 
Goldsmith  places.  Had  the  results  been  obtained  on 
those  farms  instead  of  on  the  station,  Mr.  Zeh  thought  the 
results  would  have  been  comparable  (111-66).  Those  re- 
sults for  the  summer  of  1953  were  at  or  above  the  wit- 
ness' ''normal"  figure  of  20-25  ppm  (1-172),  and  Mr. 
Zeh  eliminated  the  possibility  of  a  non-Reynolds  source 
when  he  said,  "...  there  are  no  other  large  users  of 
fluorine  in  there"  (III-60). 

As  to  Troutdale,  appellee  maintained  13  stations  on 
the  Washington  side  of  the  Columbia.  Had  the  results 
obtained  been  obtained  on  appellants'  farms  instead  of 
on  the  stations,  the  results  would  have  been  comparable 
(III- 79).  Later  Mr.  Zeh  explained  that  the  testing  sta- 
tions had  been  selected  by  agreement  for  the  trial  be- 
cause they  bracketed  the  farms  and  that  the  station  re- 
sults obtained  were  comparable  to  results  that  would 
have  been  obtained  on  the  farms  if  the  distances  be- 
tween the  two  were  reasonable  (III-122).  Similarly  to 
his  Longview  testimony,  Mr.  Zeh  eliminated  any  non- 
Reynolds  source  of  fluorides  at  Troutdale  by  testifying 
that  the  only  other  source  there  was  a  small  sawmill 
(III- 76).  Concerning  the  results  obtained  by  appellee 
on  its  13  stations  (1-58-63),  Mr.  Zeh  agreed  that  in  1948 
and  1949  all  stations  were  over  his  "normal"  of  20-25 
ppm  at  some  time  of  the  year;  that  all  except  one  sta- 
tion was  in  1950;  all  except  four  were  in  1951;  all  except 
one  was  in  1952  (III-80)  ;  but  that  only  six  of  the  13  were 
in  1953  (III-81).  He  didn't  know  why  the  1952  results 


16 

were  higher  generally  than  those  in  either  1951  or  1953; 
but  he  saw  no  great  difference  statistically  (III-81). 

On  appellee's  testing  results  and  on  the  admissions 
of  this  one  adverse  witness,  it  is  perfectly  clear  that  ap- 
pellee is  a  substantial  user  of  fluorides  at  its  Longview 
and  Troutdale  plants;  that  fluorides  do  escape  from 
those  plants;  that  90%  of  the  escaping  fluorides  are  in 
solid  form;  and  that  more  than  "normal"  amounts  of 
fluorine  in  solid  form  regularly  year  by  year  up  to  the 
time  of  trial  had  been  deposited  on  appellants'  farms.  If 
the  Court  will  carefully  consider  the  references  to  Vol- 
ume I  of  the  transcript  noted  in  the  three  preceding 
paragraphs,  it  will  be  apparent  that  as  a  matter  of  math- 
ematics appellee  was  depositing  solids.  Thus,  for  example, 
appellee  took  eight  samples  near  the  Whiteaker  farm 
in  the  fall  of  1952  beginning  in  September.  The  results 
ranged  from  26  to  60  ppm  (1-160).  Subtracting  Mr. 
Zeh's  20-25  ppm  as  "normal"  and  applying  his  90% 
particulates  to  the  balance,  the  result  establishes  solids 
on  the  testing  stations. 

That  solids  arrived  on  the  farms  does  not  depend 
on  this  mathematical  showing.  There  was  direct  and  un- 
contradicted testimony  on  the  subject.  Dr.  William  E. 
Caldwell,  a  witness  for  appellants,  is  a  chemist  who  was 
trained  in  meteorology  (IV-441).  He  had  visited  the 
plants  and  explained  that  when  the  fluorides  leave  the 
plants  they  travel  with  the  wind  currents.  The  cloud 
containing  the  fluorides  spreads  20%  of  the  distance 
traveled  (IV-444)  and  rises  and  falls  10%  of  the  distance 
traveled     'V-445).  The  size  of  the  escaping  solids  at  the 


17 

two  plants  is  sub-micron  to  10  microns.  At  these  sizes 
and  assuming  that  90%  of  what  escapes  is  in  a  solid 
form  and  that  the  wind  blows  4-6  miles  per  hour,  the 
solids  would  travel  with  the  air  stream  and  adhere  to 
the  ground  proportionately  to  the  square  of  the  distance 
from  the  plants  (IV-448).  Dr.  Caldwell  had  previously 
(IV-446)  testified  as  to  average  wind  speeds.  He  con- 
cluded by  saying  that  at  two  miles  from  the  plants  one- 
half  pound  per  acre  of  fluorine  would  be  deposited  an- 
nually. At  four  miles  the  deposit  would  be  two  to  three- 
tenths  pounds  per  acre  per  year  and  at  eight  miles  one- 
tenth  pound  per  acre  per  year  (IV-464-5).  These  fluor- 
ides, he  said,  would  be  in  the  form  of  cryolite  particu- 
lates, sodium  fluoride  and  mist  particles  (IV-465). 

It  will  be  noticed  that  the  amounts  mentioned  by  Dr. 

Caldwell   are  measures  of  solids.   These  amounts  were 

elicited  on  cross-examination.  The  testimony  was: 

"Q.  Assuming  the  conditions  as  they  exist  and  ex- 
isted at  Longview  when  you  made  your  visits  there, 
how  much  fluorine  in  the  form  of  fluorides  would 
accumulate  about  two  and  one-half  miles  from  the 
plant  measuring  it  on  an  acre  basis  over  a  period  of 
one  year,  if  you  know? 

A.  Are  you  asking  if  I  have  an  opinion  of  the 
amount? 

Q.  Yes. 

A.  My  answer  to  that  is  yes.  Now  are  you  ask- 
for  an  estimated  amount? 

Q.  That  is  right. 

A.  May  I  give  background  for  my  estimate? 

Q.  Well,  you  give  me  the  answer;  then  you  can 
give  the  background  after. 

A.  My  estimate  is  that  there  would  be  approxi- 
mately a  half  pound  per  acre  per  year  at  about  two 
miles  from  the  plant. 
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Q.  And  what  would  it  be  at  four  miles? 

A.  It  would  be  less  at  four  miles,  not  taking 
square  roots. 

Q.  An  eighth  of  a  pound,  would  you  say?  Dou- 
ble the  distance? 

A.  Not  taking  square  root  mentally  I  would 
say  it  would  be  three  tenths  or  two  tenths  per 
pound. 

Q.  What  would  you  say  about  eight  miles? 

A.  Progressively  less  with  distance. 

Q.  Well,  what  would  you  estimate  it  to  be? 

A.  I  am  not  here  taking  square  roots  and  carry- 
ing this  out  exactly  on  an  arithmetical  basis.  I 
would  estimate  somewhere  of  one  tenth  of  a  pound. 

Q.  Per  acre  at  eight  miles? 

A.  Yes. 

Q.  What  would  that  be,  in  what  form,  particu- 
lates? 

A.  It  would  probably  be  some  cryolite  particu- 
lates, sodium  fluoride,  gaseous  HF  which  would 
have  then  been  absorbed  into  the  form  of  droplets, 
mist  particles. 

Q.  That  is  eight  miles  away? 

A.  Yes."   (IV-464-5) 

The  real  properties  of  all  appellants  in  both  cases  are 
well  within  eight  miles. 

The  following  review  of  other  experts'  testimony 
(all  on  behalf  of  appellants)  concerning  the  deposit  of 
fluorides  is  to  some  extent  cumulative.  Its  importance 
additionally,  however,  is  (a)  three  independent  experts 
gave  their  opinions  that  appellee  was  the  source  of  the 
fluorides  and,  (b)  the  same  experts  thought  that  10-15 
ppm  was  "normal"  on  pasture  grasses.  It  will  be  re- 
called that  Mr.  Zeh,  an  interested  employee  of  appellee, 
said  20-21  ppm. 
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Dr.  Allmendinger  is  a  highly  qualified  expert  who  is 
in  charge  of  the  Western  Washington  Experiment  Sta- 
tion at  Puyallup,  Washington.  He  has  worked  on  the 
fluorine  problem  since  1943  (III-127).  In  his  opinion 
anything  over  15  ppm  fluorine  on  pasture  grasses  or 
gladioli  represents  airborne  fluorides  (III-142-143).  His 
figure  was  10-15  ppm  on  prunes.  When  the  Troutdale 
plant  was  closed  from  September  1945  -  September  1946, 
he  obtained  results  on  prunes  in  the  summer  of  1946 
down  to  17  ppm,  while  in  July  and  August  1945  the 
results  were  150  and  119  ppm  (in-156).  In  1947  the 
prune  samples  were  up  again  to  over  300  ppm  (III- 
156).  The  course  of  his  Troutdale  area  testing  there- 
after is  shown  by  the  following  testimony: 

"Following  down  through  the  analyses  we  get 
considerably,  or  I  should  say  quite  high  samples 
during  1947  and  1948  and  there  is  one  sample  178 
during  1949,  but  all  of  the  samples  taken  there  are 
much  above  that  which  would  naturally  occur  in 

1951  and  1952. 

Q.  Let  me  interrupt  you  for  a  moment  if  I  may, 
Doctor.  It  is  also  an  agreed  fact  in  the  Arvidson 
case  as  of  the  fall  of  1950  Reynolds  installed  a  new 
control  system  to  begin  operating  at  that  time  which 
increased  the  efficiency  of  its  fluoride  collection  de- 
vices from  the  pre-existing  about  62%  effective  to 
approximately  90.  With  that  fact  in  mind  would 
you  proceed? 

A.  Well,  beginning  in  1951  the  average  of  the 
results  would  be  somewhat  lower  during  1951  and 

1952  than  the  two  samples  taken  in  1953.  They  also 
show  somewhat  lower,  but  still  above  what  you 
would  expect  to  occur  without  contamination."  (III- 
156-7) 
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With  respect  to  the  agreed  fact  that  the  Longview 
plant  was  also  closed  for  a  period  of  time,  Dr.  Allmend- 
inger  was  questioned  and  responded  as  follows: 

"Now  it  is  an  agreed  fact  in  this  case  that  the 
Longview  plant  was  closed  between  the  spring  of 
1947  and  the  spring  of  1948.  With  reference  to  that 
agreed  fact  would  you  please  interpret  the  prune 
leaf  results  shown  on  this  page? 

A.  The  best  place  to  show  that  is  in  this  location 
marked  '25th  &  Beech.' 

Q.  Where  is  25th  &  Beech? 

A.  It  is  on  the  northwest  side  of  Longview,  I  be- 
lieve, oh  approximately  a  couple  of  miles,  I  would 
say,  from  the  aluminum  plant.  The  fluorine  analy- 
sis of  these  prune  leaves  as  you  will  note  for  1945, 
the  two  records  taken  there  404,  419,  show  consid- 
erable fluorine  in  the  air.  In  fact,  those  are  rather 
high  readings.  7/25/46  we  got  a  reading  of  208. 
Then  in  June  and  September  1947  the  readings  were 
quite  low.  Reading  in  1948  again  the  first  reading 
in  June  is  moderate  and  then  the  fluorine  content 
increases.  Through  each  of  the  following  years  we 
have  picked  up  considerably  high  readings  and  you 
will  notice,  generally  speaking,  there  is  a  trend  for 
fluorine  content  of  the  foliage  to  increase  from  early 
in  the  spring  to  the  fall.  This  is  not  uniform  as  per- 
haps you  will  get  a  low  sample  or  high  sample,  but 
generally  speaking  there  is  a  tendency  for  the  fluor- 
ine to  increase  as  the  season  advances  in  foliage. 

Q.  What  do  you  conclude  from  that  fact? 

A.  Well,  it  appeared  that  the,  since  the  fluorine 
content  was  reduced  during  the  period  that  the 
plant  was  out  of  operation  and  immediately  start- 
ed to  rise  again  after  the  plant  came  into  operation, 
that  Reynolds  was  the  source  of  the  contamination 
involved. 

Q.  That  is  your  opinion? 

/_.  That  is  my  opinion."  (Ill- 167-8) 
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Mr.  Miller,  a  chemist  and  an  associate  of  Dr.  All- 
mendinger,  did  all  the  fluorine  analyses  on  the  project 
(V-209).  He  has  also  been  engaged  in  the  fluorine  prob- 
lem for  nearly  10  years  (III-210).  In  his  view  normal 
forage  should  contain  not  over  10  ppm  fluorine  and 
neither  should  gladioli  (III-215-216).  As  to  prunes,  his 
level  is  15  ppm  (III-216.  He  agreed  with  Dr.  Allmend- 
inger  that  the  extreme  variation  in  the  fluorine  content 
of  prunes  between  the  times  when  the  two  plants  were 
open  (ni-217-8)  and  when  they  were  closed  as  shown 
by  Exhibits  20  and  520  was  attributable  to  appellee's 
operations  (ni-219). 

Dr.  Compton's  experience  with  fluorides  was  similar 
to  Dr.  Allmendinger's.  He  has  been  working  on  the  prob- 
lem of  airborne  fluorides  since  1948  (V-998).  He  has 
worked  with  pasture  grasses,  buckwheat,  gladioli  and 
has  tested  air  for  fluorine  content.  He  is  currently  con- 
ducting an  experiment  on  Sauvies  Island,  Oregon.  His 
control  (i.e.  in  a  non-flourine  area)  stations  for  that  ex- 
periment at  Dayton,  Newberg  and  Corvallis,  Oregon 
show  for  grasses,  2  to  4.7  ppm.  On  his  air  sampling  at 
the  Troutdale  airport  he  got  a  fraction  of  a  part  per 
billion  fluorine  (V-1015),  while  he  never  got  any  at  Cor- 
vallis (V-1051).  Over  10  ppm  on  pasture  grasses  indi- 
cates to  him  airborne  fluorides  (V-1013). 

The  most  recent  results  obtained  by  appellee  on  the 
testing  stations  nearest  the  Whiteaker  place  as  shown 
by  pp.  13-14  of  the  Pre-Trial  Order  (1-157-161)  indi- 
cated airborne  fluorides  to  Dr.  Compton  as  did  also  the 
1951-53    results   obtained   by   the   Western   Washington 
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Experiment  Station  on  the  Whiteaker  place  (1-163-164). 

As  to  the  results  obtained  by  appellee  near,  but  not  on 

the  Rawnsley,  Josephson  and  Whiteaker  places  (1-169- 

172),  Dr.  Compton  testified  as  follows: 

"A.  For  1948  on  page  18  there  seems  to  have 
been  quite  a  lot  of  fluorine  there  throughout  the 
sampling  season,  and  in  my  opinion  looks  like  it 
would  probably  be  airborne  fluorine  even  though  it 
is  what  you  say,  five  miles  away? 

Q.  About  five  miles  east  southeast  of  the  Long- 
view  plant. 

A.  And  the  same  thing  would  seem  to  apply  in 
1949  with  the  exception  of  that  sampling  on  August 
23rd,  and  in  1950  there  are,  starting  in  March  17th, 
values  running  above  10;  11  parts  per  million  on 
May  19th  is  borderline,  and  I  wouldn't  say  one  way 
or  the  other  whether  that  was  airborne  or  not,  but 
the  others  would  indicate  that  possibly  there  is  a 
little  airborne  fluorine  in  the  area,  at  least  as  indi- 
cated by  those  samples  up  to  the  sampling  of  Aug- 
ust 17th.  From  then  on  the  values  are  about  like  our 
normals  or  controls  indicating  no,  in  my  opinion,  no 
atmospheric  fluorine  contamination  from  March 
17th  on  through  the  sampling  season. 

Q.  Take  a  look  at  the  next  page,  please. 

A.  Well,  the  values  run  from  about  3.2  parts  per 
million  up  to  about  41  parts  per  million,  and  only 
those  values  of  10  or  above  that  I  have  any  suspic- 
ion of,  and  I  see  two  twelves  and  I  wouldn't  put 
too  much  weight  on  these  because  these,  I  assume, 
are  single  values. 

Q.  You  may  so  assume.    It  is  a  single  sample. 

A.  Yes.  So  the  atmospheric  fluoride  contamina- 
tion in  my  opinion  was  pretty  low  during  that  par- 
ticular season  at  that  farm  except  on  the  18th  of 
August  (1-171)  when  it  went  up  to  41  parts  per 
million. 

Q.  All  right.  Now  as  to  1952,  if  you  will? 

x\    Well,  there  are  two  or  three  high  values  there. 
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One,  106  on  the  20th  and  21st  of  August  and  an- 
other value  of  Z1  on  July  22nd,  and  a  number  of, 
well  10  and  some  twelves.  In  general  there  was  at- 
mospheric fluoric  contamination  it  looks  like  in  1952 
with  the  exception  of  those  times  when  the  values 
were  10  or  below.  Again  I  would  not  place  too  much 
importance  on  values  running  1 1  and  1 2  because  they 
are  borderline.  As  I  have  indicated  right  along, 
they  are  on  the  borderline  and  again  these  are  single 
values. 

Q.  How  about  1953? 

A.  In  1953  the  values  running  from  29  down  to 
9.5;  all  fairly  low  in  my  opinion.  I  wouldn't  say 
there  is  any  atmospheric  contamination  on  first 
sampling  which  was  January  28th  or  29th  it  would 
indicate,  nor  would  I  be  very  much  concerned  about 
the  samplings,  the  sample  taken  on  April  29th.  The 
others  indicate  there  is  possibly  some  atmospheric 
fluoride  contamination  in  the  area,  but  not  too 
much. 

Q.  What  would  you  say  about  the  period — 
what  would  you  say  about  the  last  three  samples 
standing  alone? 

A.  Well,  they  are  considerably  higher  than  any 
of  the  others  or  the  average  of  the  others  for  that 
season  indicating  a  little  greater  atmospheric  con- 
tamination for  those  three  samplings."  (V-1022- 
24) 

Dr.   Compton's  views  with  respect  to  appellee's   13 

testing  stations  bracketing  the  Arvidson  appellants'  farms 

are  as  follows: 

"Q.  Have  you  got  the  Arvidson  pretrial  order? 
A.  Yes. 

Q.  Doctor,  will  you  take  a  look  at  page  28  and 
29.  Those  are  agreed  on  figures.  Doctor,  and  they 
represent  a  sampling  of  forage  grasses  done  by  Rey- 
nolds, and  it  is  agreed  that  the  results  set  forth  on 
those  two  pages  for  the  years  1948 — I  am  sorry,  it 
is  three  pages,  and  ending  on  page  30  (1-58-63).  It 
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is  agreed  that  those  results  on  pasture  grasses  upon 
analysis  by  Reynolds  did  contain  those  many  parts 
per  million.  Is  there  anything  that  you  want  to  add 
to  the  generalizations  you  made  on  the  figures  in  the 
other  pretrial  order  after  looking  over  this  bunch 
of  figures  in  the  Arvidson  order? 

A.  Well,  let's  take  it  by  years.  The  samples  tak- 
en in  1948  are  usually,  well,  with  about  two  excep- 
tions that  I  see  now  are  all  about  10  parts  per  mil- 
lion, a  few  elevens,  but  some  of  the  values  go  up  in 
the  sixties  and  so  on.  For  that  year  for  those  par- 
ticular station  samples  it  looks  like  there  has  been 
rather  an  appreciable  amount  of  contamination  of 
that  pasture. 

Q.  I  might  say,  as  you  probably  already  figured 
out  Doctor,  the  numbers  at  the  top  of  the  bunch  of 
figures  indicate  different  testing  stations. 

A.  Yes,  I  understand  that,  listed  up  above;  I 
see.  In  1949  there  are  a  number  more  stations  of 
10  or  less,  but  in  general  there  has  been  rather  ap- 
preciable atmospheric  contamination  as  indicated 
by  these  figures  for  it  looks  like  all  of  those  stations 
for  the  months  of  the  season  that  was  sampled  with 
the  exception,  of  course,  of  those  values  running  10 
or  less. 

Considerably  less  contamination  in  1950  as  indi- 
cated by  a  rather  large  number  of  values  belovv^  10. 
There  were  times  when  there  was  rather  appreciable 
amount  at  some  stations  during  that  year,  but  by 
and  large  the  contamination  was  very  much  reduc- 
ed from  what  it  was  in  the  previous  two  years. 

In  1951  the  values  are  even  lower  it  seems  like 
than  they  were  in  1950,  although  that  might  not  be 
upon  a  little  longer  examination. 

The  last  three  years  it  looks  like  contamination 
has  been  materially  reduced  over  what  it  was  the 
previous  two  years. 

Q.  I  wonder  if  I  could  direct  your  attention  to 
1952,  Doctor,  as  compared  to  1951  and  1953? 

A.   1952  vs.  the  other  two.  Well,  there  seem  to 
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be  more  high  values,  values  above  10  for  the  latter 
part  of  1952  than  there  were  in  1951,  and  especially 
so  at  some  stations.  In  1953  most  of  the  values,  it 
looks  like,  are  10  or  below  indicating  that  the  con- 
tamination that  year  was  even  less  than  it  was  in 
1952  and  possibly  even  in  1951.  I  can't  tell  by 
glancing  at  a  sheet  like  this."  (V- 103 1-33) 

Mr.  Zeh  had  testified  that  he  averaged  the  fluorine 
results  he  obtained  (III-58).  In  response  to  some  ques- 
tions by  the  Court,  Dr.  Compton  had  some  interesting 
things  to  say  about  averages  and  also  the  effect  of  the 
winds  upon  the  deposition  of  fluorides.  The  colloquy 
deals  with  the  figures  at  the  top  half  of  p.  22,  White- 
aker  Pre-Trial  Order  (1-177-8)  and  was  as  follows: 

"THE  WITNESS:  Well,  in  1951  the  average  is 
15.8.  That  would  indicate  for  the  season  as  a  whole 
there  has  been  atmospheric  fluoric  contamination, 
and  the  same  thing  would  apply  to  1952  for  the  sea- 
son as  a  whole. 

THE  COURT:  But  only  by  a  very  small  mar- 
gin? 

THE  WITNESS:  That  is  right,  that  is  right, 
very  small  margin,  to  be  sure,  and  of  course  we 
always  have  to  look  at  what  makes  up  an  average, 
and  in  1952  the  range  is  from  sixty-six  down  to  two, 
quite  a  wide  spread. 

THE  COURT:  That  is  the  biggest  spread  of 
any  of  those? 

THE  WITNESS :  Yes  it  is.  It  would  be  danger- 
ous, I  think,  to  use  averages.  They  mask  the  varia- 
tion that  we  find  within  the  season  and  that  is  al- 
ways true.  If  we  can  say  this  average  plus  or  minus 
value,  that  would  give  us  some  idea  of  the  range  we 
are  working  with,  but  when  we  get  an  average  like 
this  nineteen  and  you  can  very  well  see  it  makes 
quite  a  difference.  It  doesn't  even  approach  sixty- 
six   nor   does   it   approach   two,   so   that   average   I 
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would  think  in  my  opinion  is  very  misleading.  It 
doesn't  show  the  picture  at  all. 

THE  COURT:  One  other  question  I  have  in 
mind  and  that  is  apparently — I  don't  want  to  an- 
ticipate, maybe  you  are  getting  to  this,  but  I'd  like 
to  while  it  is  in  my  mind. 

MR.  CRONAN:  Very  well. 

THE  COURT:  Apparently  the  fluorine  concen- 
tration must  dissipate  very  rapidly  or,  in  view  of  the 
fact  that  monthly,  one  month  you  have  got  sixty- 
six  and  the  next  month  you  have  got  2.  Does — is  it 
a  logical  inference  to  draw  from  that  that  you, 
that  the  contamination  disappears  very  rapidly  or 
may  disappear  very  rapidly? 

THE  WITNESS:  Well,  the  contamination  at 
the  source  may  vary,  yes,  and  that  will  vary  due  to 
wind  movement.  But  maybe  what  you  are  getting 
at  is  what  happens  in  the  grass  itself,  it  that  it? 

THE  COURT:  Yes,  I'd  like  you  to  give  me  an 
explanation  of  how  it  comes  about  that  you  may 
have  for  example,  for  a  period  of  two  or  three  samp- 
lings you  will  have  quite  high  readings  and  then  all 
of  a  sudden  you  will  run  into  a  period  when  there 
will  be  very  low  readings.  Now  the — one  would — 
the  lay  person  would  assume  from  that  that  the  con- 
tamination rather  quickly  dissipates  or  disappears. 

THE  WITNESS:  That  is  exactly  right.  It  will 
depend  on  wind  movement.  If  it  is  a  steady  wind 
for  a  long  period  of  time  from  certain  definite  defin- 
ite direction  blowing  on  that  farm  from  the  source, 
we  could  expect  high  values.  If  there  are  periods 
of  calm  or  periods  when  the  wind  has  shifted  in  the 
opposite  direction,  then  the  contamination  would 
probably  be  reduced  to  zero. 

THE  COURT:  That  is  just  a  little  different 
point  than  I  had  in  mind,  but  I  am  glad  to  have 
that  too. 

The  point  I  am  getting  at  is  that  apparently 
if  you  had  a  high  parts  per  million  for  say  two  or 
three    months    in    a   row    and    then    supposing   the 
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source,  whatever  the  source  might  have  been,  was 
completely  shut  off,  then  right  away  immediately 
your  sample  would  immediately  go  down  to  prac- 
tically nothing  and  I  would  take  it,  or  at  least  a  lay 
man  would  take  it  from  that  that  when  the  source  of 
contamination  is  stopped  that  the  contamination  in 
the  grasses  and  the  pasture  and  the  vegetation  very 
quickly  dissipates  and  disappears? 

THE  WITNESS:  It  would  if  that  pasture  were 
clipped  off  or  the  cattle  were  eating  it  off  and  new 
grass  comes  up.  Grass,  pasture  grasses  grow  frorri 
the  base  of  the  leaf  up,  not  from  the  top  of  the  leaf, 
so  that  when  we  cut  it  off  then  new  grass  is  com- 
ing up  from  below,  that  is,  the  blade  is  increasing 
from  the  base  toward  the  top.  The  growing  point, 
in  other  words,  is  at  the  base  of  the  leaf. 

THE  COURT:  And  that  happens  quite  rapidly? 

THE  WITNESS:   Very  rapidly,  yes  sir. 

THE  COURT:  Because  otherwise  if  you  had 
values  running  at  say  the  level  of  sixty  in  a  given 
month  and  then  the,  well  say  the  source  of  con- 
tamination is  cut  off,  if  it,  that  value  of  sixty  would 
still  remain  there  for  some  length  of  time  afterwards 
except  for  the  very  rapid  growth  of  the  plant  and 
disappearance  of  it,  is  that  the  explanation? 

THE  WITNESS:  Yes,  and  another  thing  is  that 
fluorine  accumulates  in  the  tips  of  the  grass  leaves, 
grass  blades  and  we  remove  that  when  we  clip  it 
or  when  the  cows  eat  it  off.  The  new  material  then 
has  to  be  exposed  to  the  fluorine  from  wherever  the 
source  is,  to  get  another  supply."  (V- 1028-30) 

We  believe  the  above  summary  of  the  evidence  clear- 
shows  that  appellee  in  both  cases  was  continuously  and 
repeatedly  depositing  solids  on  appellants'  properties. 
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POINT  II 

Appellants'  cattle  were  injured  substantially 
within  the  two  year  period  of  limitations  held  ap- 
plicable and  up  to  the  time  of  trial. 

This  portion  of  our  brief  is  designed  to  show  that 
appellants'  cattle  were  injured  substantially  in  fact:  it  is 
not  designed  to  show  any  particular  amount  of  damages. 
If  this  Court  agrees,  the  amount  of  damages  is,  of  course, 
for  the  trial  Court  on  remand. 

We  do  not  think  for  the  purpose  stated  it  is  neces- 
sary to  go  further  than  to  show  this  Court  that  a  repre- 
sentative group  of  appellants  in  each  case  owned  cattle 
that  appellee  injured.  We  want  to  emphasize,  however, 
that  the  cattle  claims  discussed  are  representative  and 
that  this  portion  of  the  brief  is  designed  merely  to  show 
that  the  trial  court  was  wrong  in  finding  in  each  case 
and  as  to  all  claims  that  "Plaintiffs'  cattle  were  not  in- 
jured ..."  (1-102-D,  208-B). 

The  representative  group  of  claims  we  have  men- 
tioned takes  the  following  form.  There  are  10  dairymen 
and  three  beef  operators  in  the  Arvidson  case  (Miller 
withdrew).  Five  of  the  dairymen  are  "Grade  A"  shippers" 
of  milk  and  five  are  "Grade  C"  or  "factory  milk"  ship- 
pers. There  are  four  "Grade  A"  shippers  only  in  the 
Whiteaker  case.  Two  clear  elements  of  damage  suffered 
by  the  dairymen  are:  (1)  Physical  abnormalities  suffer- 
ed by  their  cows;  and  (2)  Loss  of  milk  production.  (We 
do  not  believe  it  necessary  to  deal  here  with  the  beef 
operators'    somewhat   different   types   of   losses   for   the 
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purpose  stated).  Six  Arvidson  dairymen  appellants, 
three  "Grade  A"  shippers  and  three  "Grade  C"  ship- 
pers, and  two  Whiteaker  dairymen  appellants,  both 
"Grade  A"  shippers  have  been  selected  for  the  purpose 
of  what  follows. 

The  proof  as  to  the  eight  farms  analyzed  below  with 
respect  to  the  two  elements  of  damage  breaks  down 
logically,  we  think,  into:  Section  I,  which  is  a  rather  de- 
tailed recitation  of  the  eight  farmers'  complaints  as  testi- 
fied to  by  them;  Section  II,  which  breaks  their  complaints 
down  into  six  categories  all  of  which  refer  to  either  of  the 
two  elements  of  damage  just  mentioned;  Section  III, 
dealing  specifically  with  lost  milk  production ;  Section  IV, 
analyzing  appellants'  expert  testimony;  and  Section  V, 
commenting  on  the  defense  made  at  the  trial. 

I.  THE  FARMERS'  COMPLAINTS  ABOUT  THEIR  COWS. 
A.  The  Whiteaker  Case. 

1.  Rawnsley 

Mrs.  Rawnsley  testified  that  she  and  her  husband 
had  been  on  their  present  place  in  Kelso,  Washington 
since  1936  and  before  that  lived  at  Rose  Valley,  four 
miles  from  Kelso  (VI- 1141).  They  started  in  Rose  Val- 
ley in  1932  or  early  1933  and  had  16  purebred  Jerseys. 
She  operated  the  dairy  and  their  retail  route  in  Rose 
Valley  while  Mr.  Rawnsley  worked  elsewhere  (VI- 1142). 
She  also  oversaw  the  milk  house  work  and  the  trucks 
at  Kelso  at  first  (VI- 1143).  They  continued  the  retail 
route  at  Kelso  until  early  1945.  There  was  no  hired  help 
in  1946  so  she  again  worked  with  the  cows  (VI- 1145). 
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When  they  first  got  Holsteins  at  Kelso,  the  bam  had  to 
be  remodeled  to  accommodate  the  cattle  because  they 
were  bigger  than  the  Jerseys.  Now  the  daughters  and 
granddaughters  of  those  Holsteins  fit  in  the  so-called 
Jersey  string  because  they  are  that  much  smaller  than 
the  original  Holsteins.  The  cattle  used  to  move  easily  in 
the  barn  but  now  they  have  trouble  moving  sideways. 
There  used  to  be  very  little  room  between  the  cattle  in 
the  stanchions  and  now  there  is  plenty  of  room  (VI- 
1146).  When  Mrs.  Rawnsley  first  went  back  to  work  in 
the  bam  in  1945  she  noticed  the  difference  in  the  way 
the  cattle  acted  and  how  nervous  and  stiff  they  were. 
When  they  laid  down  it  was  hard  to  get  them  on  their 
feet  (VI- 1146).  She  had  seen  none  of  these  conditions  at 
Rose  Valley  (VI- 1147). 

On  cross-examination  Mrs.  Rawnsley  repeated  that 
the  first  time  she  noticed  the  stiffness  and  nervousness 
was  when  she  first  went  back  to  work  in  the  barn  in 
1945  (VI- 1148).  She  explained  that  she  wouldn't  know 
whether  these  conditions  took  place  before  1945  because 
she  wasn't  around  the  cattle  enough.  There  was  a  short- 
age of  milk  before  they  sold  the  retail  route.  She  was 
then  asked  whether  that  would  be  prior  to  1940.  She  at 
first  replied  "y^s",  but  the  date  was  later  corrected  to 
prior  to  1945  (VI- 11 52).  She  also  said  she  didn't  think 
the  milk  production  was  normal  now  (VI- 11 52). 

Mr.  Rawnsley  also  testified  that  the  Rose  Valley 
operation  started  early  in  1933  and  he  agreed  his  wife 
was  in  charge  of  the  herd  then.  The  Kelso  start  was 
May  1,   1936   (VI-1158).  They  kept  up  the  milk  route 
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until  the  end  of  January,  1945  (VI-1159),  and  had  63 
stanchions  filled  most  of  the  time.  They  milked  any- 
where from  60  to  110  or  115  (VI-1160).  He  testified  the 
present  ranch  will  carry  62  to  63  mature  cows,  plus  their 
replacements  (VI- 1161).  Mr.  Rawnsley  said  the  first 
time  he  noticed  anything  unusual  was  the  summer  of 
1942  when  he  lost  some  springer  cows.  He  never  noticed 
any  stiffness  until  about  1945,  but  then  had  trouble 
getting  the  cows  up  to  the  barn  (VI- 11 63).  He  did  some 
doctoring  for  hoof  rot,  but  the  animals  were  never  lame 
in  the  same  foot  twice  so  it  was  something  else  (VI- 
1164).  Upon  examination  of  one  cow  he  could  find  no 
lesions  in  the  hooves  and  so  decided  she  was  lame  in 
the  joints  (VI- 1164).  Mr.  Rawnsley  explained  that  he 
had  treated  cattle  for  what  he  knew  to  be  foot  rot  and 
used  blue  vitriol  which  cured  it.  When  he  tried  the  blue 
vitriol  in  1945  it  had  no  effect  (VI- 1165).  Mr.  Rawnsley 
said  that  after  the  war  he  built  up  the  herd  to  fill  his 
63  stanchions  but  he  coudn't  hold  the  production  (VI- 
1165).  The  cows  got  thin  and  stiffness  seemed  to  become 
more  prevalent.  Their  milking  periods  got  shorter,  but 
when  he  moved  out  oi  the  place  in  the  spring  of  1948 
because  oi  the  flood  the  production  went  back  up.  When 
they  got  back  to  his  place  a  few  of  them  seemed  to 
snap  out  of  it  and  they  lost  the  long  hair  and  the  stiff- 
ness (VI- 1166).  He  really  began  to  get  worried  about 
the  cows  along  in  1950.  Some  cows  he  had  bought  in 
the  fall  of  1949  made  good  records  one  year  but  when 
they  started  their  second  lactations  most  of  them  were 
"...  just  out  of  the  picture"  (VI-1166).  They  scoured 
(diarrhea)  on  pasture  and  scoured  on  silage.  He  would 
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take  them  off  silage  and  they'd  be  all  right  in  three  or 
four  days  (VI- 1166).  He  also  brought  in  some  mature 
cows  in  1950  and  they  seemed  to  have  no  resistance  to 
whatever  factor  was  bothering  them  (VI-1166).  Return- 
ing to  the  flood  conditions,  he  said  that  at  that  time  he 
moved  the  herd  to  the  Cunningham  place  which  is  a 
mile  north  of  Castle  Rock,  Washington,  May  24,  1948. 
It  was  there  until  late  in  June.  He  then  brought  the 
cattle  back  to  his  place  and  dry- lotted  them  on  eastern 
Washington  hay  (VI-1168)  on  a  little  piece  of  ground 
that  was  not  under  water  (VI- 11 67).  His  own  place  was 
covered  with  water  until  August  25,  1948.  He  raised  no 
feed  on  the  place  in  the  summer  of  1948  and  bought  his 
winter  feed  that  followirxg  winter.  That  feed  came  from 
eastern  Washington  (VI-1169).  He  was  able  to  raise 
hay  and  silage  the  following  year  in  1949  (VI-1169) 
The  animals  were  next  on  pasture  at  his  place  April  1, 
1949.  They  were  on  pasture  all  of  1949  and  the  succeed- 
ing years  down  to  date  (VI-1169). 

The  most  serious  condition  in  the  herd  after  1950, 
Mr.  Rawnsley  believed,  was  the  loss  in  size.  ".  .  .  it  has 
got  to  the  point  where  a  good  many  of  the  three -year 
olds  weigh  under  a  thousand  pounds  and  I  don't  be- 
lieve there  has  been  a  normal  size  animal  raised  on  the 
farm  that  was  born  after  1948"  (VI- 11 70).  Mr.  Rawns- 
ley illustrated  this  with  some  weight  slips  which  show 
that  one  heifer  of  his  weighed  800  pounds  at  30  months. 
Another  was  22  months  old  and  weighed  710.  The  prop- 
er weight,  he  said,  for  one  just  under  two  years  is  about 
1050  or  1075  and,  as  to  one  30  months  old,  it  should  be 
1100  or  a  little  more  (VI- 11 73).  He  then  produced  seven 
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slips  for  cows  weighed  at  three  years  old  which  should 
average  1250  and  which  did  weight  a  lot  less  (Ex.  600- 
D-l-A). 

Mr.  Rawnsley  then  testifed  about  some  animals  that 
were  scouring  badly  in  October  1952.  Normally  he  does- 
n't have  scours  in  October  (VI- 11 77).  The  scours,  he 
said,  build  up  during  periods  of  wind  from  the  west  and 
winds  a  little  north  of  west  (his  farm  is  4%  miles  east- 
southeast  of  appellee's  plant,  1-174-5)  and  the  critical 
periods  seem  to  come  during  the  times  of  heavy  air  be- 
fore a  storm.  He  gets  relief  from  the  scours  with  a  heavy 
rain.  After  a  heavy  rain  the  scours  clear  up  within  two 
or  three  days  (VI-1177).  Fifty  per  cent  of  the  herd  was 
scouring  in  October,  1952.  He  had  intermittent  scours 
during  November  but  not  as  badly  as  in  October,  When 
he  has  scouring  there  is  a  loss  of  milk  production  (VI- 
1178).  The  cows  dropped  off  in  milk  pretty  badly  in 
October,  1952  and  thereafter  took  "...  a  terrific  drop" 
(VI-1179). 

Mr.  Rawnsley  then  identified  some  production  charts 
he  had  prepared  from  his  d.h.i.a.  book  (a  production 
testing  association  record)  which  illustrated  short  lacta- 
tions (VI-1182).  As  to  one  chart  that  shows  six  lacta- 
tions he  explained  that  this  is  an  unusual  picture  be- 
cause, for  example,  the  cow  went  up  to  a  high  peak  of 
80  pounds  on  the  second  month  on  one  lactation  so  that 
one  could  expect  750  pounds  of  butterfat  whereas  she 
actually  did  432  (VI- 1185).  He  defined  mature  equiva- 
lent to  the  effect  that  one  should  get  70%  of  normal  out 
of  a  two-year  old  first  calf  heifer.  Applying  that  to  the 
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six  lactations  on  the  charted  cow  he  was  just  talking 
about,  the  picture  is  definitely  wrong  (VI-1186).  Mr. 
Rawnsley  illustrated  the  point  with  another  charted 
animal  (VI-1187).  Exhibit  600-D-18-B  illustrated  gen- 
erally, he  thought,  his  point  that  his  animals  milk  less 
on  the  second  and  third  lactations  than  they  do  when 
the  first  freshen  (VI-1189).  Mr.  Rawnsley  also  testified 
that  a  normal  production  curve  should  go  up  to  within 
five  or  six  pounds  of  the  peak  the  first  30  days,  peak  on 
the  second  30  days,  level  off  at  about  90,  and  then  grad- 
ually start  to  drop  very  little  for  about  two  months. 
That  would  be  normal  (VI- 1190).  He  believes  his  charts 
illustrate  that  he  can  peak  the  animal  at  two  months 
but  can't  hold  her;  moreover,  it  doesn't  make  any  differ- 
ence what  feeding  schedule  he  follows;  it  just  can't  be 
done  (VI- 1191).  When  asked  whether  he  feeds  con- 
sistently with  a  normal  production  curve,  he  said  that 
every  animal  in  the  herd  gets  the  opportunity  until  there 
isn't  a  possible  doubt  that  she  is  not  going  to  make  the 
expectancy  (VI- 1191). 

Mr.  Rawnsley  believes  the  animals  are  stiff  and  not 
lame;  he  distinguished  by  saying  that  the  animals  seem 
to  be  p>eglegged  in  all  four  legs  and  hurt  in  the  joints 
(VI- 11 92).  He  further  complained  that  they  have  long 
hair,  are  thin,  have  short  milking  periods  and  are  getting 
smaller  from  generation  to  generation.  There  is  also  a 
change  in  the  teeth.  Animals  normally  shed  their  winter 
coats  by  the  1st  of  May,  Mr.  Rawnsley  said  (VI-1192). 
However,  he  has  had  animals  up  until  August  that  still 
have  red,  dead  hair  on  them.  This  has  been  true  in  other 
years  but  is  more  prevalent  now  (VI- 1193).  Mr.  Rawns- 
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ley  also  noticed  a  little  lapping  of  water  back  in  1944 
and  quite  a  bit  in  the  winter  of  1945.  He  solved  that 
problem  by  heating  the  water  up  about  10  degrees.  This 
cuts  down  the  lapping  a  whole  lot  (VI- 11 96).  He  still 
has  this  a  little  on  individual  cows,  but  not  too  much 
now. 

Mr.  Rawnsley  next  showed  some  slides  illustrating 
scours  after  June  15,  1953,  on  a  three-year  old  heifer 
(VI- 12 05).  He  had  wet  heavy  air  in  the  morning  at  that 
time.  The  situation  reached  its  climax  June  20th  and 
the  milk  dropped  down  25%  (VI- 12 06- 7).  He  then 
showed  some  pictures  of  slab-sided  cows,  including  one 
that  was  very  skinny  in  June  and  later  died  (VI- 1207), 
together  with  two  pictures  of  animals  that  he  identified 
as  being  300  pounds  light  (VI- 1208).  He  also  had  pic- 
tures showing  absence  of  scours,  which  condition  ob- 
tained in  the  latter  part  of  June  and  early  July,  1953 
(VI- 12 09).  Some  pictures  of  some  calves  in  very  poor 
condition  were  exhibited  (VI- 1209).  He  lost  eight  out 
of  10  of  them.  He  also  showed  a  picture  of  a  three-year 
old  that  weighed  only  55%  of  normal  and  is  undersize 
(VI-1211),  and  a  picture  of  a  five-year  old  taken  June 
15,  1953,  which  was  definitely  undersized  and  underde- 
veloped (VI- 12 12).  He  contrasted  these  with  a  picture 
of  a  normal  animal  taken  for  comparison  purposes.  He 
pointed  out  that  this  animal  was  slick  as  the  others 
should  be  (VI- 12 13).  He  finally  showed  some  March, 
1953,  pictures  when  there  was  no  scouring;  and  also 
some  pictures  of  the  animals  showing  non- scouring  when 
Reynolds'  veterinarians  were  at  his  place  in  October, 
1953  (VI-1219). 
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When  asked  on  cross-examination  whether  scours  is 
something  that  concerns  dairymen  quite  often,  Mr. 
Rawnsley  said,  "Not  this  type"  (VI-1224).  The  last  time 
he  had  scours  different  from  the  one  he  was  complaining 
about  was  about  1940  (VI-1224).  He  attributes  the 
scours  to  grass  contamination  he  gets  when  the  wind 
comes  from  appellee's  plant  (VI- 1225).  In  June,  1953, 
he  had  scours  when  his  cattle  were  on  pasture.  The  kind 
of  mastitis  he  has  had  in  the  last  five  years  is  mechani- 
cal caused  by  injury  to  cows  that  are  stiff  and  cannot 
handle  themselves.  The  other  two  types  are  bacterial. 
Mastitis  will  cause  a  drop  in  production  but  production 
will  not  go  up  before  the  drop  (VI- 12 28).  The  condition 
of  rough,  red  hair  he  also  attributed  to  the  forage  which 
was  consumed  by  his  animals.  Mr.  Rawnsley  said  that 

his  production  from  1936  to  1941  was  good  (VI-1230). 
He  was  a  member  of  the  d.h.i.a.  during  part  of  that  per- 
iod, but  his  records  during  that  period  were  lost  in  the 
flood.  During  the  war  years  when  he  was  not  a  member 
production  decreased  because  of  fluorine  and  Bangs  di- 
sease. He  agreed  that  possibly  the  decrease  was  due  to 
some  extent  to  the  fact  that  he  wasn't  testing  in  the 
war  years,  so  he  didn't  have  an  adequate  basis  for  cull- 
ing and  that  this  had  some  bearing  on  the  lost  produc- 
tion during  that  time  (VI-1231).  d.h.i.a.  testing,  he  con- 
cluded, will  help  a  dairyman  regardless  of  his  condition 
(VI-1235). 

Mr.  Rawnsley  repeated  on  cross-examination  that 
when  the  animals  went  off  his  place  because  of  the  flood, 
they  were  gone  from  May  23,  1948,  until  late  in  June 
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(VI- 1240),  and  that  when  they  came  back,  they  were 
dry-lotted  on  purchased  feed.  He  also  said  again  that 
he  had  no  feed  of  his  own  until  he  got  spring  pasture, 
probably  in  April,  1949. 

Mr.  Rawnsley  believed  that  one  individual  associat- 
ed with  Washington  State  College  advised  him  that  the 
urine  analyses  would  have  to  show  in  excess  of  10  ppm 
in  order  to  be  toxic  to  cows  or  cause  damage.  When 
some  October  1952  samples  were  taken,  the  range  was 
2.9  to  10.4  ppm  but  he  had  no  fluorine  at  that  particu- 
lar time  (VI- 12 45).  While  he  attributed  the  October, 
1952,  scours  to  fluorine,  there  were  no  scours  at  the  time 
the  urine  samples  were  taken  (VI- 1246).  He  believed 
the  scours  broke  out  early  in  October  and  again  late  in 
October,  and  also  pretty  well  through  November,  1952. 
The  urine  samples  were  taken  October  12  and  October 
17,  1952.  As  he  recalls,  there  was  little  scours  in  the  mid- 
dle of  October.  Sometimes  the  scours  don't  last  24  hours 
(VI-1246).  Longest  period  that  the  entire  herd  had  had 
scours  has  been  a  couple  of  weeks.  He  agreed  he  testi- 
fied on  direct  examination  that  50%  of  the  herd  scoured 
in  October  and  continued  intermittently  into  November 
(VI- 12 47).  History  of  the  scours  was  that  he  had  heavy 
scours  early  in  October  and  a  week  or  two  with  very 
few  scours;  then  some  more  in  the  last  few  days  of  the 
month  and  pretty  heavy  in  November  (VI- 1248). 

Mr.  Rawnsley  was  also  asked  on  cross-examination 
about  the  two  calves  which  were  considerably  under- 
weight. He  said  they  were  not  eating  their  bedding,  but 
if  they  were,  it  would  not  signify  they  were  not  getting 
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enough  feed;  that  is  just  a  habit  of  animals  (VI- 12 53). 
It  is  not  unusual  (VI- 12 54). 

On  redirect  examination  Mr.  Rawnsley  said  again 
that  the  hay  he  fed  after  the  flood  came  from  eastern 
Washington  and  that  when  he  went  on  pasture  the  next 
year  the  season  started  in  April,  1949,  because  the  seed- 
ings  were  new  (VI- 12 54). 

2.  Whiteaker 

Mr.  Whiteaker  said  that  he  acquired  his  present 
place  in  January,  1948,  and  moved  there  in  August, 
1948  (VI -1464).  Before  that  he  lived  in  the  town  of 
Kalama,  Washington,  about  10  miles  southeast  of  the 
Longview  plant.  He  had  had  some  troubles  in  Kalama 
during  the  period  he  operated  there  from  1942  to  1948. 
He  had  some  stiffness  "...  and  one  of  the  worst  things 
.  .  .  was  the  lapping  of  water"  (VI- 1466).  Nevertheless, 
he  thought  it  was  all  right  to  move  to  his  present  place 
in  January,  1948  because  the  plant  was  then  closed  and 
Mr.  Shoemaker  (the  Longview  plant  manager)  said  it 
wasn't  going  to  reopen  (VI -1466).  He  brought  a  group 
of  heifers  to  the  present  place  in  the  spring  of  1948.  He 
built  a  home  there  and  so  did  his  brother  (VI -146 7). 
He  moved  into  his  house  August,  1948  and  his  brother 
moved  into  his  house  November,  1948.  They  first  had 
some  milking  cows  there  the  latter  part  of  June,  1948, 
28  or  29  head.  They  were  flooded  out  in  the  spring  of 
1948  (VI- 1468),  and  the  cattle  were  moved  out  to  a 
place  half  a  mile  away  from  the  old  place.  Later  on,  in 
the  pasture  season  of  1948,  they  were  brought  back  to 
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a  rented  place  right  next  to  appellee's  plant  (VI- 1469). 
The  animals  wintered  there  until  April  1949.  No  feed 
was  grown  on  their  own  place  in  1948.  The  animals 
came  back  to  the  present  place  April,  1949,  and  have 
been  there  ever  since  (V 1-1470). 

Answering  a  question  as  to  how  his  animals  produc- 
ed before  they  got  to  the  present  area,  how  they  pro- 
duced on  the  rented  pasture  and  how  they  produced  aft- 
erwards, he  said  that  one  cow  made  429  pounds  at  Ka- 
lama  in  1946,  472  in  1947,  and  in  1948  she  died  after  65 
days  production  with  97  pounds  of  fat.  Another  did  494 
at  McMinnville,  Oregon,  and  in  1947  at  Kalama  644. 
For  the  year  ending  4/20/49  she  did  396  (VI- 1479). 
Another  Chehalis,  Washington,  cow  did  448  in  1946,  372 
in  1947,  and  347  in  1948.  Another  did  403  in  1946,  443 
in  1947,  and  285  in  1948.  On  a  Canadian  cow  he  made 
370  in  1947,  and  in  1948,  205.  Another  cow  did  328  in 
1946,  325  in  1947,  and  312  in  1948.  His  herd  average 
May  1,  1947,  to  April  30,  1948,  was  373.9  pounds  of  but- 
terfat  when  the  plant  was  closed,  and  it  has  never  been 
that  high  since.  They  have  about  the  same  feeding  prac- 
tices ever  since  they  have  been  on  the  present  place  ex- 
cept that  in  the  year  1948-49  they  had  no  silage  and 
raised  no  home  grown  stuff  in  that  year  (VI-1482). 

As  to  condition,  the  cattle  have  had  long  hair  for 
the  last  three  or  four  years.  They  have  not  been  poor  in 
flesh  except  beginning  in  October,  1952,  at  a  time  when 
the  wind  was  coming  from  the  southeast  (VI- 1487).  The 
farm  is  2^  miles  northwest  of  appellee's  plant  (1-152). 
In  October,  1952,  they  also  had  a  very  bad  outbreak  of 
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scours — the  worst  they  ever  had.  The  milk  production 
went  down  with  the  scours  (VI- 1487).  The  herd  average 
October  1952  was  28.3  pounds  butterfat  and  November 
was  21.  The  scours  hit  about  half  the  herd.  It  persisted 
until  they  had  a  heavy  rain  (VI -1488).  The  rain  came  in 
the  late  fall.  They  have  had  lots  of  stiffness  in  the  cattle. 
The  animals  walk  slowly;  when  they  come  in  the  barn 
they  stand  and  shift  from  one  foot  to  the  other.  This 
condition  they  have  had  since  the  fall  of  1948.  In  this 
last  year  it  has  steadily  been  getting  worse.  All  these  con- 
ditions have  been  worse  be^innin^  in  the  fall  of  1952 
(VI-1490).  Production  has  been  low  and  is  steadily  get- 
ting worse  and  the  animals  are  getting  smaller  genera- 
tion by  generation.  A  three-year  old  Jersey  in  good  con- 
dition, Mr.  Whiteaker  said,  weighs  about  900  pounds 
(VI- 1491).  Of  the  60  cows  they  have,  six  or  seven  of 
them  are  three-year  Jerseys  and  they'll  average  between 
600  and  700  pounds  (VI-1491).  The  two-year  olds  weigh 
400  to  500  pounds  and  should  weigh  600  anyway  (VI- 
1492).  The  four-year  olds  are  less  than  900  and  should 
be  between  900  and  1000  (VI -1492).  The  two-year  olds 
are  the  worst  (VI- 1492).  The  animals  are  not  filling  out 
as  to  frame  as  well  as  weight  being  down  (VI -1492). 
While  they  have  some  Holsteins  they  have  never  raised 
any,  and  so  Mr.  Whiteaker  could  not  compare  them  for 
size  (VI- 1493). 

On  cross-examination  Mr.  Whiteaker  repeated  that 
while  they  had  had  scouring  before  October,  1952,  that 
was  the  worst  they  had  ever  had.  It  came  in  the  first 
part  of  October,  1952. 
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As  to  his  culling,  Mr.  Whiteaker  said  there  has  been 
no  period  when  he  didn't  sell  many  animals  or  didn't 
sell  at  all.  Animals  have  been  sold  consistently  (VI- 
1502).  He  tliinks  Susan  is  the  only  animal  still  in  the 
herd  that  was  there  in  1948  (VI -1504). 

Mr.  Whiteaker  testified  further  on  cross-examination 
that  they  purchased  quite  a  few  cattle  from  the  outside 
in  1951  and  those  animals  were  in  the  herd  for  about  a 
half  a  year  as  far  as  that  particular  testing  year  goes. 
Those  purchases  were  started  in  October  of  1951  (VI- 
1506,  7). 

They  had  some  milk  fever  in  1950  or  1951  and  called 
in  either  Dr.  Guard  or  Dr.  Norman.  They  don't  have 
very  much  milk  fever;  not  more  than  average.  They  had 
some  in  1952  and  1953  (VI- 1507).  He  knew  what  ace- 
tonemia is,  and  it  is  counteracted  by  glucose  shots.  They 
had  none  this  year;  one  last  year  and  one  or  two  in 
1951,  and  also  a  few  cases  of  hoof  rot.  There  was  no 
more  trouble  with  mastitis  than  average  (VI -1508). 

B.  The  Arvidson  Case. 

1.  Hester 

Mrs.  Hester  testified  that  she  and  her  husband  had 
been  living  in  Aurora,  Oregon,  since  September,  1951 
(IV-337)  and  that  they  lived  in  Washougal,  Washing- 
ton, before  that,  beginning  June,  1947  (IV-338).  The 
Washougal  place  is  4^  miles  northeast  of  appellee's 
Troutdale,  Oregon  plant  (1-36).  They  had  some  Bangs 
trouble  in  Aurora  in  April,  1952  (IV-340).  When  the 
Bangs  hit  them,  the  milk  cows  averaged  six  to  seven 
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years  of  age.  They  got  rid  of  the  Bangs  cattle  (IV-340), 
and  the  average  age  of  herd  in  the  fall  of  1953  was  four 
years  (IV-341).  She  testified  on  cross-examination  that 
they  had  had  no  Bangs  trouble  at  Washougal. 

Mr.  Hester  testified  that  he  now  (1953)  has  three 
clean  Bangs  tests  in  a  row  (IV-352).  He  went  on  to  say 
that  at  Washougal  the  animals  didn't  hold  up  in  flesh 
as  well  as  they  should  have  and  that  he  had  had  a  lot 
of  trouble  with  lameness  (IV-369).  The  feet  of  the  cattle 
swelled  up  at  Washougal  (IV-370).  Dr.  Keller  (his  vet- 
erinarian) gave  intravenous  shots  which  did  not  cure  the 
lameness  but  did  get  them  out  of  pain  (IV-370).  Mr. 
Hester  felt  that  on  the  production  they  made  at  Wash- 
ougal they  should  not  have  gone  down  much  in  flesh 
(IV-370).  The  animals  were  sort  of  rough  at  Washougal 
and  didn't  lose  their  winter  pelts  as  they  should  have 
(IV-371).  He  tried  blue  vitriol  to  stop  the  lameness  at 
Washougal  (IV-371).  This  is  ordinarily  used  for  infect- 
ions but  it  didn't  do  any  good  (IV-372).  The  animals 
are  now  (1953)  in  good  condition  and  at  Aurora  are  get- 
ting better  (IV-372).  They  milk  a  lot  better  now  than 
they  did  at  Washougal  (IV-373),  even  though  the  aver- 
age age  of  the  herd  is  now  between  four  and  five  and 
was  between  six  and  seven  before  they  got  rid  of  the 
Bangs  cattle  (IV-373).  He  still  has  seven  of  the  Wash- 
ougal cows  (IV-373).  They  are  better  in  flesh  and  in  their 
milking  now  (IV-374).  But  they  are  not  in  as  good  con- 
dition as  the  other  Aurora  cov^^s  (IV-374). 

On  cross-examination  Mr.  Hester  said  the  animals 
were  in  fair  condition  when  he  purchased  them  in  Wash- 
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ougal  (IV-375).  But  they  were  not  in  really  good  con- 
dition (IV-375),  and  he  did  not  make  a  close  physical 
examination  of  the  animals  before  buying  them  (IV- 
376).  He  merely  watched  a  couple  of  milkings  (IV-376). 
At  the  time  of  his  purchase  they  were  in  pretty  good 
shape  (IV-377)  but  he  had  a  lot  of  lameness  the  follow- 
ing July;  that  is,  1948,  and  had  not  observed  it  up  to 
that  time  (IV-377).  By  the  summer  of  1952  following 
the  move  to  Aurora,  Oregon,  the  animals  improved  quite 
a  lot  (IV-378). 

Mr.  Hester  further  testified  on  cross-examination  that 
he  did  not  purchase  much  Goldendale  hay  the  first  win- 
ter he  was  there  (IV-380).  During  the  winter  of  1949- 
50,  his  third  winter  there,  he  fed  Goldendale  alfalfa  ex- 
clusively and  no  locally  grown  hay  (IV-382).  No  locally 
grown  hay  was  fed  in  the  winter  of  1950-51  either  (IV- 
382).  He  agreed  that  he  testified  on  his  deposition  that 
in  the  winters  of  1949-50  and  1950-51  he  fed  straight 
purchased  Goldendale  hay  (IV-383).  The  Goldendale 
hay  purchases  the  first  two  winters  were  in  an  insignifi- 
cant amount  (IV-385).  On  the  hay  Mr.  Hester  conclud- 
ed that  a  little  bit  of  locally  grown  hay  was  fed  in  the 
winters  of  1949-50  and  1950-51  (IV-389). 

Mr.  Hester  agreed  that  on  the  average  during  the 
Washougal  years  he  was  milking  about  20  cows  (IV- 
390) .  When  asked  on  cross-examination  whether  his  milk 
production  didn't  gradually  increase  at  Washougal,  he 
said:  "Yes,  after  I  started  feeding  straight  Goldendale 
alfalfa  it  did  increase.  In  fact,  it  always  did  in  the  win- 
ter when  I  started  feeding  alfalfa  hay  it  would  increase" 
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(IV-392).  When  asked  whether  the  herd  wasn't  a  pretty- 
high  producing  herd  for  a  grade  herd  because  it  was 
pretty  close  to  300  pounds  B.F.,  he  said  he  wouldn't  call 
that  a  high  producing  herd  but  he  would  call  one  at  350 
to  400  a  high  producing  herd  (IV-394). 

On  redirect  examination,  it  was  brought  out  that  Mr. 
Hester's  veterinarian  fees  as  shown  by  his  tax  return  for 
1947  were  $53.83;  for  1948,  $116.90;  1949,  $123.60;  1950, 
$179.50  (IV-405).  He  agreed  that  his  testimony  as  to 
the  Goldendale  hay  is  that  he  fed  small  amounts  of  it  the 
first  two  winters  he  was  in  Washougal  and  fed  it  exclu- 
sively the  last  two  winters  (IV-407). 

On  recross,  he  did  not  recall  how  much  veterinarian 
fees  he  paid  in  1952  at  Aurora  (IV-414).  A  veterinarian 
was  there  once  in  a  while  during  1952  for  a  milk  fever 
and  in  1953,  once  for  a  nail  infection  (IV-414).  The  cat- 
tle now  at  Aurora  are  in  pretty  good  flesh,  he  said  (IV- 
415). 

2.  Isbister 

Mr.  Isbister  said  he  had  gotten  rid  of  some  cattle  on 
account  of  a  little  stiffness  and  soreness  in  the  front  legs 
(IV-479).  He  ships  such  cattle  as  soon  as  he  can  (IV- 
479).  The  soreness  is  on  the  back  part  of  the  front  foot 
(IV-479).  He  had  had  the  scours  once  (IV-480).  He 
started  with  one  and  went  through  the  whole  herd  (IV- 
480).  This  is  different  from  spring  scours,  he  said,  be- 
cause they  get  thin  and  they  also  go  down  in  milk  (IV- 
480).  Speaking  generally  of  the  last  four  or  five  years, 
his  milk  production  has  not  been  what  he  expected  (IV- 
481) ;  that  is,  they  milk  all  right  for  a  couple  of  months  j 
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and  then  tail  away.  He  finds  his  cows  have  been  drying 
up  in  anywhere  from  two  to  six  months  (IV-481).  He 
didn't  notice  this  particularly  until  lately,  by  which  he 
meant  the  last  several  years.  As  to  his  sales  of  cattle,  he 
identified  one  in  1952  and  another  in  1951  because  they 
fell  off  in  production,  and  two  more  in  1951  because  they 
got  lame  (IV-483).  He  then  identified  another  sale  in 
1950  because  she  got  lame  (IV-483).  Mr.  Isbister  said  he 
raises  two  or  three  heifer  calves  every  year  (IV-485). 

On  cross-examination,  Mr.  Isbister  said  he  first  ex- 
perienced low  production  in  the  herd  about  1947  (IV- 
488).  He  identified  Pol  and  Flo  as  having  been  sold  on 
account  of  lameness  in  1951  and  said  they  were  stiff 
quite  a  while  before  they  were  sold  (IV-488).  The  first 
stiffness  he  saw  in  the  animals  was  about  1949  (IV- 
489).  In  1947  he  first  noticed  the  milk  production  loss 
although  he  admitted  it  could  have  been  earlier  and 
could  have  been  later  (IV-489).  His  production  this  year 
has  been  not  too  good  (IV-490).  He  thought  his  pro- 
duction in  1951  was  about  the  same  as  1952  and  1953 
but  he  hadn't  checked  up  (IV-490).  His  production  for 
those  three  years  has  been  not  too  good  (IV-490),  His 
production  in  1949  and  1950  was  about  the  same  as  the 
other  three  years  (IV-491).  He  agreed  that  he  testified 
in  his  deposition  that  1948  and  1949  were  his  bad  years, 
although  what  was  read  from  the  deposition  was  that 
that  was  right  as  far  as  he  could  tell  (IV-493).  He  agreed 
that  his  testimony  now  is  that  the  production  for  1952 
and  1953  was  the  same  as  for  1950  and  1951  (IV-493). 

Testifying  about  particular  animals,  Mr.  Isbister  said 
he  sold  Pansy  in  1952  because  she  was  a  poor  producer 
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and  had  been  all  the  time  (IV-494).  She  was  not  stiff 
and  did  not  limp  (IV-495).  He  said  he  sold  Flo  because 
she  was  sort  of  lame  (IV-496),  but  corrected  the  name 
to  Pol.  Flo  was  sold  because  she  got  stiff  and  wasn't 
much  of  a  milker  (IV-497).  He  still  has  an  animal  by 
the  name  of  Lena  whose  production  is  fair  (IV-499).  He 
agreed  that  Lena  was  said  in  his  deposition  to  be  a  good 
producer  (IV-500).  Dolly  is  and  has  been  a  good  pro- 
ducer (IV-500),  but  this,  he  explained,  is  only  by  com- 
parison with  some  of  the  others  (IV-501).  Jean  dries  up 
too  soon  (IV-501),  and  this  has  been  progressive  (IV- 
501).  Her  production  is  not  normal  this  year  (1953) 
(IV- 502).  Joan  is  a  little  thin  but  otherwise  is  in  good 
condition  (IV-503).  Lily  and  Dot  are  all  right  in  condi- 
tion and  production  (IV-505).  Joy  is  a  little  rough  and 
a  little  thin  but  she  milks  well  for  a  couple  of  months 
and  then  goes  down  to  six  pounds  per  milking  (IV- 
505).  Bonnie  wasn't  ever  much  of  a  producer  but  she 
always  stayed  in  good  shape  (IV-507). 

On  redirect  Mr.  Isbister  said  he  thought  the  herd 
production  from  the  time  of  his  deposition  to  date  has 
been  below  normal  according  to  the  way  he  feeds  and 
takes  care  of  his  cattle  (IV-512). 

3.  Seekins 

During  the  last  four  or  five  years  Mr.  Seekins  has 
noticed  some  stiffness  in  his  animals  and  he  has  had 
scouring  through  the  herd  (IV-527).  He  has  had  that  off 
and  on  during  the  pasture  season  (IV-528).  He  has  had 
scouring  on  the  pasture  season  other  than  in  the  spring 
(IV-528).  Three  of  his  animals  out  of  seven  at  the  pres- 
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ent  time  show  some  stiffness  (IV-528).  He  has  noticed 
that  the  stiff  cows  are  the  last  ones  to  come  in  for  feed 
(IV-529).  His  animals  are  not  milking  as  well  as  they 
should  (IV-529).  The  younger  cows  will  hold  up  better 
for  the  length  of  their  lactations  than  the  older  ones 
(IV-530).  The  cows  hold  up  pretty  well  in  milk  irrespec- 
tive of  age  for  the  first  part  of  their  lactations  but  they 
drop  off  quickly  (IV-530). 

On  cross-examination  Mr.  Seekins  said  he  had  a 
family  cow  before  1947  but  first  got  into  the  milk  busi- 
ness at  that  time  (IV-540).  He  said  it's  hard  to  answer 
a  question  whether  the  herd  production  has  been  about 
the  same  since  1948  although  the  older  cows  have  a  ten- 
dency to  drop  production  (IV-550).  Two  nine-year  olds 
and  one  eleven-year  old  are  those  he  identified  as  having 
a  tendency  to  drop  production  (IV-550).  He  thinks  that 
his  average  production  has  gone  down  some  since  1948 
(IV-551).  When  a  portion  of  his  deposition  was  read  to 
him  where  he  said  his  production  was  about  310  or  320 
B.F.,  he  testified  that,  if  that  is  interpreted  to  mean  what 
the  production  actually  was,  he  misunderstood  the  ques- 
tion (IV- 5  53).  What  he  meant  was  what  the  level  should 
be  (IV-553). 

Mr.  Seekins  agreed  on  cross-examination  that  a  cow 
he  purchased  in  1952  near  Orchards  did  not  do  well  even 
in  the  first  year  he  had  her  (IV-560).  He  also  identified 
one  that  he  purchased  in  1948  for  $190.00  as  being  sold 
in  the  same  year  for  $250.00.  Nothing  was  wrong  with 
her  at  the  time  of  sale  (IV-561).  Spot  is  still  in  the  herd 
and  is  doing  well  and  in  good  condition  (IV-562).  A 
couple  of  Holsteins  identified  at  the  time  of  his  deposi- 
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tion  are  still  in  the  herd  and  they  are  in  good  condition 
(IV-562). 

On  redirect  he  said  again  that  at  the  time  of  his  depo- 
sition he  was  trying  to  estimate  what  his  production 
should  have  been  (IV-564).  As  to  the  drop  of  production 
in  Beauty,  Lady  and  Susie,  the  loss  was  caused  by  short 
lactations  rather  than  a  low  rate  of  production  during  a 
normal  lactation  (IV- 565).  Lady  is  practically  dry  now 
although  she  freshened  in  February  or  March.  Susie 
freshened  in  April  and  is  giving  some  milk  at  the  pres- 
ent time.  He  has  had  trouble  rebreeding  Beauty  (IV- 
566). 

4.  Depoe 

Mrs.  Depoe  testified  that  the  Depoe  dairy  operation 
started  in  the  fall  of  1945  and  continued  until  March, 
1952  (IV-568).  After  March,  1952,  they  had  crossbreds 
on  the  place  and  the  production  of  milk  then  went  to 
raising  calves. 

Mr.  Depoe  testified  that  between  the  fall  of  1947  and 
March,  1952,  the  cattle  were  thin,  had  swollen  legs  and 
were  tender-footed  (IV- 583).  These  conditions  got  worse 
and  they  wouldn't  eat  alfalfa  or  grain  along  in  1949  (IV- 
584).  On  the  spring  pasture  in  1950  three  of  the  cows 
were  in  such  bad  shape  that  they  could  not  graze  in  a 
clover  field.  "...  They  just  staggered  out  there  in  the 
field  and  lay  down.  Whenever  I  got  them  out  there 
they'd  lay  right  down  and  feed  just  as  far  as  they  could 
reach"  (IV-584).  He  kept  them  for  a  couple  of  months 
and  then  shipped  them  to  the  yards  (IV-584).  Mr.  De- 
poe identified  these  animals  from  his  sales  slips   (IV- 
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585).  His  worst  trouble  was  in  1949  and  1950,  though 
he  has  had  trouble  ever  since.  Some  of  them  look  badly 
right  now;  the  others  are  in  pretty  good  shape  (IV-585). 
His  cattle  have  had  trouble  drinking  water  which  they 
lap  like  a  dog  (IV-586).  He  still  has  that  problem  though 
he  doesn't  notice  it  so  much  in  the  beef  stock  which  he 
now  has  (IV-586).  Earlier,  when  he  had  milk  cows,  some 
of  the  cows  hardly  gave  enough  milk  for  a  calf  (IV-587). 
He  bought  and  sold  a  lot  of  cattle  trying  to  keep  up 
milk  production.  They  didn't  hold  weight;  seemed  to  be 
thin  and  were  unusually  rough  looking  (IV-587).  They 
shed  late  in  the  spring.  The  stiffness  he  had  seemed  to 
be  in  the  knees  and  feet.  The  cattle  would  stagger  from 
the  stiffness  (IV-588). 

On  cross-examination  Mr.  Depoe  identified  Molly, 
Midge  and  Jane  as  the  three  animals  he  had  so  much 
trouble  with  in  the  spring  of  1950  (IV-592).  Others  he 
sold  because  of  the  fact  they  were  not  milking  right  (IV- 
593).  He  identified  a  couple  of  animals  he  sold  because 
of  mastitis  and  agreed  that  another  that  was  10  at  the 
time  of  sale  was  a  fairly  old  cow.  He  did  not  sell  cows 
ordinarily  for  milking  purposes.  He  could  recall  only 
one  so  sold.  They  usually  weren't  producing  well  enough 
to  sell  for  milk  production  (IV-598).  He  recalled  testi- 
fying on  his  deposition  that  a  couple  of  animals  were 
sold  because  of  other  trouble  (IV-601).  He  recalled  that 
Belle  and  Queen  were  sold  because  of  mastitis  (IV-602). 
The  worst  trouble  he  had  with  lameness  and  stiffness 
was  in  1949  but  he  thought  he  had  some  in  1948  too 
(IV-604).  Mr.  Depoe  said  he  pastured  only  his  young 
stock  on   some   rented  property   (IV-606)   which  is   10 
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miles  west  and  little  north  of  his  place  (IV-606).  As  to 
Milly,  Midge  and  Jane,  he  did  not  think  they  were  on 
the  rented  property  in  1948  and  1949  (IV-607).  Dr. 
Phelps  advised  him  to  feed  those  three  animals  cod  liver 
oil  and  minerals,  which  he  did  (IV-607),  but  did  not  get 
much  change  (IV-608). 

On  redirect,  Mr.  Depoe  said  he  thought  the  amount 
of  mastitis  he  had  between  the  fall  of  1945  and  the  spring 
of  1952  was  about  normal  if  not  less  (IV-612).  A  cow 
named  Lazy  did  all  right  on  her  first  calf;  not  so  well 
on  the  second,  and  on  the  third  calf  she  isn't  doing  any- 
thing (IV-612). 

5.  Stauffer 

Mr.  Stauffer  testified  he  has  been  a  dairyman  ior  40 
years  (IV-617)  and  has  been  on  his  present  farm  since 
1937  (IV-617). 

Mr.  Stauffer  said  that  after  milking  about  three 
months  his  cows  begin  to  drop  off  (IV-626).  He  raises 
seven  to  ten  heifers  per  year  (IV-626)  and  even  that 
number  is  not  enough  to  keep  the  herd  going  at  this 
time.  He  had  to  get  rid  of  some  cows  that  weren't  pro- 
ducing (IV-627).  In  addition  to  lack  of  production,  he 
had  to  get  rid  of  some  because  they  were  lame  and  stiff 
from  the  knee  down  and  their  feet  would  be  puffed  up 
a  little  (IV-627).  He  also  said  that  when  the  animals 
drink  water  it  takes  them  quite  a  while  to  get  started 
(IV-628). 

On  cross-examination  Mr.  Stauffer  said  that  the 
lameness  and  stiffness  in  his  herd  started  about  1948  or 
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1949  and  at  that  time  his  cows  began  to  drop  in  produc- 
tion. He  thought  the  drop  in  production  occurred  before 
he  noticed  the  lameness  (IV-629).  He  also  thought  he 
had  sold  more  animals  to  the  yards  than  he  would  have 
to  sell  normally  (IV-639).  Three  would  be  a  normal  cull 
ior  a  herd  oi  24  (IV-640).  When  asked  whether  he  re- 
called testifying  on  his  deposition  that  he  would  expect 
to  cull  seven  or  eight  out  of  25  under  normal  circum- 
stances, he  replied  that  he  does  that  now  but  would  not 
in  a  normal  herd  (IV-640). 

6.  Baker 

Mr.  Baker  testified  he  has  averaged  26  to  30  cows  in 
his  herd  (IV-671).  He  also  said  that  he  had  had  to  sell 
"  ...  an  awful  lot  of  cows"  (IV-673).  They  were  sold 
because  they  got  lame  and  low  in  production  and  be- 
cause they  got  stiff  and  sore  (IV-674).  When  the  cattle 
are  turned  out  of  the  stanchions  it  seemed  to  Mr.  Baker 
that  their  legs  hurt  and  they  just  stood  there  (IV-674). 
Mr.  Baker  said  that  sometimes  they  just  lick  water 
when  it  is  cold  (IV-675).  He  raises  six  to  eight  heifers 
per  year  and  buys  some  (IV-675). 

When  asked  on  cross-examination  whether  his  milk 
production  per  animal  hasn't  been  the  same  since  1947, 
Mr.  Baker  said  he  thought  it  was  down  a  little  in  1949 
or  1950.  He  agreed  it  is  back  up  some  since  then  (IV- 
683).  He  didn't  know  how  far  down  the  production  went 
in  1949  and  1950  (IV-683). 

On  redirect  Mr.  Baker  said  he  has  had  a  Bangs  test 
every  year  so  that  on  150  individual  test  he  has  had  only 
two  reactors  (IV-696). 
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n  THE   FARMERS'   COMPLAINTS   ABOUT  THEIR  COWS   BY 
CATEGORIES. 

Section  I  above  shows  clearly  that  the  difficulties  en- 
countered and  testified  to  by  the  farmers  individually 
were  essentially  the  same.  The  complaints  of  the  eight 
farmers  underlines  the  striking  fact  that  the  principal 
differences  are  ones  of  degree  and  not  of  kind.  More- 
over, as  we  point  out  below  (Sec.  Ill  (b)),  whatever 
the  difficulties  were,  they  were  alleviated  when  the  cows 
got  away  from  fluorides  and  got  worse  as  the  fluorides 
increased.  Section  I  above  summarizes  in  detail  what 
eight  farmers  complained  about.  We  shall  now  group 
the  complaints  into  categories  in  an  attempt  to  point  up 
the  farmers'  complaints  in  summary  fashion. 

1.  Short  Lactations- 

Mr.  Rawnsley  described  a  normal  lactation  in  detail: 

"Q.  Could  you  illustrate  for  the  Court — that  is, 
this  document,  now  could  you  illustrate  for  the 
Court  what  a  normal  production  curve  for  ten 
months  looks  like? 

A.  Well,  a  normal  production  curve  as  I  see  it, 
should  go  up  within  just  a  point,  as  a  point  of  illus- 
tration, maybe  five,  six  pounds  of  the  peak  the  first 
30  days  and  then  possibly  go  to  its  peak  the  second 
30  days,  level  off,  maybe  the  same  at  90  days,  and 
then  gradually  start  to  drop  very  little  for  possibly 
two  months,  and  then  the  curve  would  be  gradual 
the  balance  of  the  curve.  That  would  be  normal. 

Q.  Gradually  take  the  tapering  off  so  that  the 
curve  is  finished  at  10  months,  it  that  it? 

A.  That  is  right."   (VI-1190) 

Mr.  Rawnsley  produced  charts  he  had  constructed 
from  his  d.h.i.a.  records  on  individual  cows  to  illustrate 
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his  testimony  that  his  herd  did  not  perform  in  accord- 
ance with  his  definition  of  a  normal  lactation  (VI- 1182, 
1185). 

Mr.  Isbister  corroborated  Mr.  Rawnsley.  Mr.  Isbister 

complained  of  low  production.   He  attributed  the  low 

production  to  short  lactations  in  the  following  language: 

**Q.  In  speaking  generally  in  the  last  four  or  five 
years,  Mr.  Isbister,  would  you  say  the  milk  produc- 
tion of  your  herd  has  been  about  what  you  expected 
or  otherwise? 

A.  No,  they  don't  seem  to  hold  up  like  I  would 
like  them  to. 

Q.  What  do  you  mean  by  'hold  up'? 

A.  Well,  they  will  milk  good  for  two  months 
and  fall  away  and  then  milk  good  for  six  months 
and  then  fall  away. 

Q.  How  long  does  a  cow  ordinarily  milk? 

A.  Well,  I  usually  milk  them  about  10  months 
altogether. 

Q.  You  found,  however,  that  your  cows  had 
been  drying  up  in  anywheres  from  two  to  six 
months? 

A.  That  is  right. 

Q.  Has  that  been  a  condition  that  has  been  no- 
ticeable at  any  particular  time,  or  what? 

A.  I  didn't  notice  it  until  lately.  Of  course,  when 
you  sell  milk  you  notice  more  than  when  you  was- 
n't selling  milk. 

Q.  Well  now,  what  do  you  mean  by  lately? 

A.  Last  several  years. 

Q.  Last  several  years,  did  you  say? 

A.  Yes."  (IV-481) 

Mr.  Seekins  also  expressly  complained  of  short  lacta- 
tions. He  said  his  younger  cows  milk  longer  than  the 
older  ones  and  that  they  all  hold  up  well  for  the  first 
part  of  their  lactations   (IV-530).  He  said  his  trouble, 
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so  far  as  milk  production  was  concerned,  was  caused  by 
short  lactations  rather  than  a  low  rate  of  production  dur- 
ing normal  lactations  and  he  identified  some  short  milkers 
by  name  (IV-565).  Mr.  Depoe  said  that  the  real  reason 
he  shipped  cattle  to  the  yards  is  that  they  weren't  milk- 
ing right  (IV- 593),  and  Mr.  Stauffer  said  that  his  cows 
begin  to  drop  off  after  milking  about  three  months  (IV- 
626). 

2.  Low  Production. 

As  we  have  just  seen,  five  of  the  eight  farmers,  in  com- 
plaining of  low  production,  specifically  complained  of 
short  lactations.  The  other  three  did  not  specifically 
mention  short  lactations,  but  did  complain  of  low  produc- 
tion (Whiteaker,  VI-1490;  Hester,  IV-373;  Baker,  IV- 
674).  We  relate  below  milk  flow  of  fluorine  intake  (Sec. 
Ill  (b)). 

3.   Stiffness  and  Lameness. 

All  eight  farmers  complained  of  stiffness  and  lame- 
ness, the  only  difference  being  one  of  degree.  Mrs. 
Rawnsley  had  operated  the  family  dairy  in  Rose  Valley 
long  before  appellee  started  operating  at  Longview  (VI- 
1142).  In  1945  she  first  came  into  close  contact  with  the 
cows  again.  She  then  noticed  how  stiff  the  cattle  were 
and  that  they  were  hard  to  get  on  their  feet  (VI- 1146). 
This  had  not  happened  at  Rose  Valley  (VI-1147).  Mr. 
Rawnsley  also  noticed  the  stiffness  (VI-1192)  which 
disappeared  when  the  cattle  were  taken  away  during 
the  flood  (VI-1166). 

Mr.  Whiteaker  had  some  stiffness  at  Kalama,  10 
miles  from  appellee's  plant.   Since  the  fall  of  1948  the 


55 

animals  walk  slowly  and  shift  from  one  foot  to  the  oth- 
er in  the  bam.  Since  the  fall  of  1952  these  conditions 
have  gotten  worse  (VI- 1490). 

Mr.  Hester  had  a  lot  of  trouble  with  lameness  at 
Washougal  (IV-369)  which  got  better  when  he  moved 
to  Aurora,  Oregon  (away  from  appellee's  Troutdale 
plant)  (IV-372).  Mr.  Isbister  encountered  stiffness  and 
soreness  on  the  back  part  of  the  front  feet  (IV-479)  and 
he  identified  by  name  certain  animals  so  affected  (IV- 
496,  497).  Three  of  Mr.  Seekins'  seven  present  animals 
show  some  stiffness  (IV- 5 2 8)  and  he  has  noticed  that 
the  stiff  animals  are  the  last  ones  to  come  in  for  feed 
(IV-529). 

Mr.  Depoe  in  1950  had  three  animals  in  such  bad 
shape  that  they  would  stagger  into  a  clover  field,  lie 
down,  and  graze  as  far  as  they  could  reach  (IV-584). 
The  animals  were  also  stiff  in  1948  and  1949.  Mr.  Stauf- 
fer  had  some  stiff  and  lame  cows  with  puffed  up  feet 
(IV-627),  as  did  Mr.  Baker  (IV-674). 

4.  Scouring. 

Mr.  Rawnsley  reported  serious  scouring  (diarrhea) 
conditions.  He  brought  in  some  new  cows  in  the  fall  of 
1949.  They  made  good  records  at  first,  but  in  1950  they 
scoured  on  pasture  and  scoured  on  silage.  When  he  took 
them  off  the  silage,  they  improved  in  three  or  four  days 
(VI- 1166).  As  to  the  herd  generally,  it  scoured  badly 
(50%)  in  October,  1952,  and  in  June,  1953  (VI-1177, 
1206-7).  On  the  June,  1953,  scouring,  milk  production 
dropped  25%  (VI- 1206-7).  He  gets  the  scouring  in  per- 
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iods  of  heavy  air  from  the  direction  of  the  Reynolds 
plant  and  it  stops  with  heavy  rain  (VI-1177).  On  cross- 
examination  Mr.  Rawnsley  said,  "not  this  type",  when 
asked  whether  scours  didn't  often  concern  dairymen 
(VI-1224). 

The  worst  scouring  the  Whiteakers  had  ever  had  was 
in  October,  1952  (VI- 1487).  It  hit  half  the  herd,  pro- 
duction went  down  about  20%,  and  it  persisted  till  they 
had  a  heavy  rain.  They  had  had  scouring  before  (VI- 
1496). 

Mr.  Isbister  said  the  scouring  he  had  encountered  was 
different  from  ordinary  spring  scours  because  his  cattle 
got  thin  and  dropped  off  in  milk  (IV-480).  Mr.  Seekins 
had  had  scouring  in  the  pasture  season  other  than  in  the 
spring  (IV-528). 

5.  Excess  Culling. 

This  is  so  clearly  tied  to  Mr.  Ross'  testimony  as  to 
what  a  normal  cull  should  be  that  the  subject  is  dealt 
with  as  a  part  of  the  analysis  of  the  Ross  testimony  in 
Section  IV  below. 

6.  Miscellaneous. 

Several  of  the  farmers  reported  that  their  cattle  had 
trouble  drinking  cold  water  (Rawnsley,  VI- 1196;  White- 
aker,  VI-1466;  Depoe,  IV-586;  StauHer,  IV-628;  Baker, 
IV-675).  Mr.  Rawnsley  still  has  the  problem,  but  he 
has  cut  it  down  considerably  by  heating  the  water  about 
10  degrees  (VI- 11 96).  Failure  to  shed  winter  coats  was 
a    prominent    feature    of    the    farmers'    testimony    too 
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(Rawnsley,  VI-1193;  Whiteaker,  VI-1487;  Hester,  IV- 
371;  Depoe,  IV-587-8).  Messrs,  Rawnsley  and  Hester 
reported  that  this  condition  improved  when  their  cattle 
got  away  from  fluorides  (Rawnsley,  VI-166;  Hester,  IV- 
372). 

Mrs.  Rawnsley  reported  that  the  cattle  are  smaller 
than  they  used  to  be  (VI- 1146).  Her  husband  produced 
some  weight  slips  (Ex.  600-D-l-A)  to  support  his  testi- 
mony (VI- 11 73)  to  the  effect  that  his  cattle  were  over 
30%  short  in  weight.  He  felt  this  was  the  most  serious 
condition  in  the  herd  after  1950  (VI- 11 70).  He  showed 
a  picture  of  a  three -year  old  that  he  thought  weighed 
only  55%  of  normal  and  was  undersized  (VI-1211).  Mr. 
Whiteaker  reported  the  same  condition  both  as  to  weight 
and  size  and  said  the  two-year  olds  are  the  worst  (VI- 
1491-2).  Mr.  Hester's  cattle  didn't  hold  up  in  flesh  while 
in  Washougal  (IV-369,  370)  but  they  are  all  right  in 
Aurora,  Oregon  (IV-372).  The  Isbister  cows  got  thin 
(IV-480),  as  did  Mr.  Depoe's  (IV-583,  587). 

Ill  THE  LOSS  OF  MILK  PRODUCTION  AND  THE  EVIDENCE 
THEREOF. 

(a)  A  Summary  Statement  of  the  Milk  Loss 

As  to  the  Whiteaker  case,  the  Rawnsley  and  White- 
aker D.H.I. A.  herd  books  were  included  in  the  Record  on 
Appeal,  respectively  as  Exhibits  600- C  and  650- C.  These 
books  show  production  actually  attained,  fluorine  or  no 
fluorine.  Experts,  whose  testimony  is  analyzed  below, 
stated  what  the  production  should  have  been  under  nor- 
mal conditions.  The  Rawnsley  testing  year  is  December 
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1  to  November  30th,  and  the  Whiteaker  testing  year  is 
May  1  to  April  30.  With  this  background  the  following 
tables  are  self-explanatory. 


Rawnsley 


Year 


Ending 

Normal 

Actual 

Loss 

Cow- 

Actual  Loss 

in 

Production  Production 

per  Cow 

Number 

in 

Lbs.  B.F. 

1948 

364.7 

42.3 

1949 

430.3 

38.67 

1950 

411.5 

37.76 

1951 

430* 

374.8 

55.2 

29.92 

1651.5 

1952 

467.5 

381.1 

86.4 

30.58 

2642.1 

1953 

485 

354.2 

130.8 

38.08 

4980.8 

TOTAL  B.F.  LOSS 


9274.5 


Whiteaker 

Year 

Ending 

Normal 

Actual 

Loss 

Cow 

Actual  Loss 

in 

Production  Production 

per  Cow 

Number 

in  Lbs.  B.F. 

1946 

345.2 

21.41 

1947 

357.0 

27.1 

1948 

373.9 

28.2 

1949 

317.0 

28.56 

1950 

311.9 

31.42 

1951 

400* 

307.0 

93. 

43.54 

4049.2 

1952 

400 

335.7 

64.3 

51.42 

3306.3 

1953 

400 

303.5 

96.5 
TOTAL 

56.33 
B.F.  LOSS 

5435.8 

12791.3 

*The  Rawnsley  test  year  starts  about  the  time  of  year  that  the 
complaint  was  filed,  so  the  Rawnsley  loss  has  been  computed 
for  the  purpose  of  these  tables  to  include  the  two  years  prior  to 
filing;  that  is,  starting  12/1/50.  The  loss  is  then  continued 
through  the  year  after  the  filing  and  up  to  trial.  The  White- 
akers'  test  year  begins  about  six  months  prior  to  the  filing  date 
and  their  loss  is  figured  beginning  with  their  test  year  starting 
May  1,  1950.  This  is  not  quite  accurate  since  the  statute  of 
limitations  was  held  applicable  prior  to  November,  1950.  It  is 
however,  believed  sufficiently  accurate  for  purposes  of  this  brief. 
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The  loss  of  butterfat  for  the  three  years  based  on  the 
above  tables  is  for  Rawnsley  about  9300  pounds  and  for 
Whiteaker  about  12,800  pounds.  The  milk  vouchers  for 
the  two  farms  were  included  in  the  Record  on  Appeal 
(600-A,  650-A).  They  show  that  Rawnsley's  actual  but- 
terfat sales  ranged  from  $1.35  to  $1.42  per  pound  within 
the  period  of  limitations  prior  to  filing,  held  applicable, 
and  down  to  the  start  of  the  trial.  Similarly,  Whiteakers' 
price  range  was  from  $1.32  to  $1.46. 

We  wish  the  Court  to  note  particularly  from  the  above 
tables  that,  if  one  measures  the  Rawnsley- Whiteaker  loss 
solely  by  the  difference  between  what  they  actually  pro- 
duced in  their  highest  years  (Rawnsley,  1949,  White- 
aker, 1948)  and  what  they  actually  produced  thereafter, 
in  other  words,  even  if  one  disregards  the  expert  testi- 
mony completely,  the  loss  is  still  considerable.  As  detail- 
ed in  the  first  two  paragraphs  of  Sec.  Ill  (b)  below, 
those  highest  actual  years  are  the  years  in  which  the 
herds  got  the  least  fluorine. 

As  to  the  Arvidson  case,  Messrs.  Hester,  Stauffer  and 
Baker  are  "Grade  A"  shippers,  and  Messrs.  Isbister, 
Seekins  and  Depoe  are  "Grade  C"  or  "factory  milk" 
shippers.  Milk  slips  and  a  record  of  the  number  of  cows, 
butterfat  produced  and  price  received  for  all  six  of  these 
appellants  were  included  in  the  Record  (the  "A"  and 
"C"  series  of  exhibits  as  to  each;  see,  for  example,  Hes- 
ter—180-A,  180-C,  1-222,  n-vii).  These  documents  show 
the  amount  of  butterfat  actually  shipped  each  year  with- 
in the  period  of  limitations,  prior  to  filing,  held  appli- 
cable, and  down  to  the  start  of  the  trial.  Based  on  the 
difference   between   what  Mr.    Ross    (appellants'   cattle 
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expert)  said  these  appellants'  cattle  would  produce  un- 
der normal  conditions  and  what  they  did  produce,  Mr. 
Hester  has  lost  over  10,400  pounds  B.F.  in  a  period 
when  his  actual  sales  produced  between  $1.01  and  $1.29 
per  pound.  Mr.  Stauffer  has  lost  over  8,200  pounds  and 
his  price  range  was  $1.13  to  $1.41.  Mr.  Baker's  loss  in 
pMDunds  is  over  17,600  and  his  price  range  was  $1.11  to 
$1.41.  Mr.  Isbister  lost  nearly  2,900  pounds  at  prices 
between  66  cents  and  91  cents.  Mr.  Seekins'  poundage 
loss  was  over  2,500  and  his  price  range  was  70  cents  to 
95  cents.  Mr.  Depoe's  shortage  in  pounds  is  nearly  7,000 
at  prices  between  58  cents  and  82  cents. 

(b)  The  Physical  Facts,  Including  the  Documentary  Evi- 
dence, in  Support  of  the  Lost  Milk  Production. 

We  pointed  out  in  Section  III  (a)  above  that  in  the 
fiscal  year  12/1/48-11/30/49  the  Rawnsley  farm,  as 
shown  by  the  d.h.i.a.  record  book,  produced  430  pounds 
B.F.  on  the  average.  Over  six  months  before  that  year 
began,  the  herd  stopped  eating  anything  that  could  have 
been  contaminated  (VI- 1167).  Not  until  four  months 
after  that  test  year  began  did  it  consume  home  grown 
feed  again  (VI-1169).  Prior  to  that  year  it  consumed 
home  grown  feed  and  produced  less  and  after  that  year 
it  steadily  declined  (Sec.  Ill  (a)).  The  greatest  rate  of 
decline  after  the  year  12/1/48  -  11/30/49  was  in  the  year 
12/1/52  -  11/30/53,  (Sec.  Ill  (a))  and  in  that  year  ap- 
pellee emitted  80%  more  fluorides  than  previously  be- 
cause it  had  expanded  its  production  (VII- 1673).  This 
production  performance  is  based  on  the  physical  facts 
alone,  as  shown  by  Mr.  Rawnsley's  testimony  as  to 
where  the  cattle  were  and  what  they  ate. 
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The  physical  facts  as  to  Whiteaker  (Sec.  (a)  above) 
are  that  at  Kalama,  10  miles  from  Reynolds,  the  herd 
average  gradually  increased  from  345.2  butterfat  for  the 
year  5/1/45  -  4/30/46  to  357  butterfat  for  the  year 
5/1/46  -  4/1/47.  The  rate  of  increase  went  up  at  Kalama 
in  the  next  year  ending  4/30/48  when  the  Reynolds  plant 
was  closed  and  was  373.9.  Then  the  herd  moved  next 
door  to  Reynolds  and  the  plant  reopened.  There  was  an 
immediate  decline  of  over  15%  to  317.  Except  for  the 
year  5/1/51  -  4/30/52,  the  herd  production  has  stayed 
about  that  level.  In  the  year  just  mentioned  it  went  up 
from  307  to  335.  It  isn't  hard  to  find  the  reason  for  that 
either.  Mr.  Whiteaker  testified  that  starting  in  October, 
1951,  there  was  a  substantial  infusion  of  new  blood  in 
the  herd  (VI-1506,  7).  When  Reynolds  substantially  in- 
creased its  production  in  the  fall  of  1952,  thereby  mater- 
ially increasing  the  fluorides  on  the  Whiteaker's  grass, 
there  was  a  decrease  of  10%  to  303  for  the  year  5/1/52  - 
4/30/53  though  only  one-half  of  that  year  was  affected 
by  the  increased  fluorides  (August  1952  -  April  1953). 
303  was  the  lowest  the  herd  ever  produced. 

Concerning  the  Camas -Washougal  area,  the  Hester 
production  performance  also  clearly  shows  the  connec- 
tion between  fluoride  intake  and  butterfat  production. 
Mr.  Hester  testified  how  many  cows  he  had  at  Wash- 
ougal and  Aurora  and  his  milk  vouchers  at  both  places 
are  in  the  Record.  He  was  at  Washougal  from  June  1947 
to  September  1951  (IV-338)  and  has  since  lived  in 
Aurora  (IV-337).  Mr.  Hester's  winter  roughage  at 
Washougal  the  first  two  winters  he  was  there  was  sub- 
tantially  all  home  grown  (IV-380,  407);  and  it  was  sub- 
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stantially  all  Goldendale  hay  thereafter.  Of  course,  he 
was  away  from  fluorides  after  September,  1951.  For  the 
first  two  years  (beginning  in  each  case  in  December)  at 
Washougal,  Mr.  Hester's  average  production  was  steady 
and  bad;  it  was  about  210  pounds  B.F.  For  the  year 
December  1949-1950  it  was  about  285;  and  for  the 
next  year  it  was  nearly  325  with  the  last  one- third  of 
the  year  at  Aurora.  In  April  1952  the  herd  was  hit  with 
Bangs  disease  (IV-340)  and  the  age  of  the  herd  at  the 
time  of  trial  was  four  to  five  years.  At  Washougal  it  had 
been  six  to  seven  years.  (Mr.  Ross  (V-780)  and  Mr. 
Rawnsley  (VI-1186)  defined  the  term  "mature  equiva- 
lent" to  the  effect  that  young  cows'  production  is  ad- 
justed to  allow  for  their  immaturity.)  Despite  the  change 
in  age,  the  Hester's  production  has  remained  at  about 
325. 

IV  PLAINTIFFS'    EXPERTS    ON   THE    COW   TROUBLES    AND 
THE  LOST  MILK. 

So  far  we  have  attempted  to  show  that  appellants' 
cattle  were  injured  substantially  (a)  because  the  cows 
had  something  wrong  with  them  in  fact;  and  (b)  be- 
cause the  cows  were  producing  less  than  they  should 
have.  On  these  two  subjects  appellants'  experts  corrobo- 
rated appellants.  They  also  did  some  observing  of  their 
own  and  formed  certain  opinions.  Let  us  review  their 
testimony. 

Dr.  Keller  was  the  regular  veterinarian  for  the  Arvid- 
son  appellants  from  1945  till  he  went  into  the  Army  in 
1952.  When  he  first  got  into  the  Camas  area  where  the 
herds  were,  here's  what  he  found: 
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"I  moved  to  Camas-Washougal  area  as  I  have 
stated  in  the  fall  of  1945.  Shortly  after  that  through 
my  own  observations  of  the  animals,  through  the 
complaints  of  the  farmers,  their  troubles  and  just 
living  with  it,  in  the  area,  running  a  general  prac- 
tice, we  became  aware  that  there  was  some  prob- 
lem, acute  problem  in  the  area. 

Q.  What  was  the  nature  of  the  complaints  you 
were  told  about? 

A.  The  complaints  and  observations  were  of 
such  things  as  the  animals  for  production,  the  ani- 
mals not  producing  as  the  farmers  stated  the  way 
they  should,  and  buying  better  bulls  all  the  time. 
Buy  better  cows  yet  can't  produce  any  milk;  their 
heat  cycles,  the  animal  did  not  come  in  heat  after 
freshening,  therefore  they  do  not,  are  not  able  to 
keep  up  what  they  call  Grade  A  basic  milking  pro- 
duction as  they  should. 

Q.  Will  you  explain  that  a  little? 

A.  Dairymen  in  selling  milk  is  not  just  paid  for 
all  his  milk  at  one  price.  He  has  what  we  call  a 
basic.  In  other  words,  that  is  a  minimum  amount  of 
milk  he  produces  usually  ascertained  as  to  the  mini- 
mum two  months  of  any  year.  That  is  his  basic  and 
that  is  the  way  it  is  ascertained.  In  other  words, 
what  they  are  trying  to  get  at  is  for  a  dairyman 
not  to  produce  milk  during  the  lush  grass  months, 
but  rather  keep  a  constant  milking  for  the  year 
around.  Therefore,  he  gets  a  much  higher  price  for 
what  we  call  the  basic  amount  of  butterfat  that  he 
has  and  the  rest  of  his  milk  goes  for  what  we  call  a 
surplus  or  a  price  much  less  than  his  basic.  There- 
fore, it  is  advantageous  for  him  to  have  his  cattle 
freshening  at  regular  intervals  the  year  around  to 
keep  up  a  constant  and  even  milk  flow.  It  benefits 
him  very  much  financially. 

Q.  Go  aliead,  what  other  conditions  were  re- 
ported to  you,  if  any  were? 

A.  Conditions  such  as  the  heifers  being  stunted, 
not  growing  as  they  should  even  though  they  were 
grading  them.  Such  things  as  that. 
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Of  course  by  observation  I  observed  teeth  le- 
sions, complaints,  both  from  my  personal  observa- 
tion and  also  the  farmers'  history,  diarrhea  in  the 
animals.  Also  hoof  complaints  and  observations  of 
animals  walking  stiff,  of  animals'  hoofs  abnormally 
growing  out  and  generally  unhealthy  and  unthrifty 
condition  of  the  dairy  herds  from  men  that  I  knew 
are  good  dairymen  from  being  with  them  and  see- 
ing the  way  they  are  running  their  dairy  farms." 
(III-245-247) 

Dr.  Keller  investigated  these  complaints  and  soon 
concluded  that  the  problem  was  fluorosis  which  he  de- 
fined as  follows: 

"Q.  Now  Doctor,  based  on  the  investigation  that 
you  were  telling  us  about  and  your  study  of  this 
problem,  can  you  advise  the  Court  as  to  what  the 
symptoms  of  fluorosis  are  in  cattle? 

A.  In  my  opinion  there  are  two  distinct  classes 
of  symptoms  of  fluorine  poisoning  in  cattle.  One 
is  the  acute  symptoms  of  fluorosis  such  as  diarrhea, 
lack  of  appetite.  Under  acute  you  can  put  reduced 
milk  production  also.  Rough  hair  coat,  lameness, 
walking  with  a  rather  arch  in  their  back.  Also  we 
have  the  symptoms  of  chronic  fluorosis  which  are 
evidenced  by  mottling,  staining,  abnormal  wear  of 
the  teeth,  exostosis  of  the  bones,  elongated  feet,  and 
also  lamenesses  that  are  caused  by  permanent  bone 
malformations  or  exostosis. 

THE  COURT:  Is  fluorosis  a  kind  of  a  general 
term  that  refers  to  all  kinds  of  disabilities  that 
comes  from  fluorine,  or  is  it  limited  to  a  certain 
kind?  What  does  that  word  mean? 

*     iji     * 

A.  Fluorosis  is  in  my  opinion  a  term,  explana- 
tion of  the  term  is  the,  is  syndrom  of  both  chronic 
and  acute  symptoms  produced  in  cattle  by  the  in- 
gestion of  fluorine  compounds."   (III-250-251) 
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He  continued  to  work  on  the  problem.  In  1950  he  ex- 
tensively surveyed  areas  around  aluminum  plants  and 
away  from  them  with  another  veterinarian;  he  found  no 
symptoms  in  the  outside  areas.  Based  on  seven  years' 
histories  as  to  the  Camas  area  plus  his  observations  of 
the  teeth  and  condition  of  the  cattle,  Dr.  Keller  testified 
that  the  Arvidson  herds  had  fluorosis  as  of  the  time  he 
was  testifying  and  earlier.  He  felt  sure  that  the  Hester 
cattle  were  in  much  better  shape  when  he  saw  them  in 
Aurora,  Oregon,  than  they  had  been  at  Washougal  (HI- 
271).  Fluorosis  was  present  in  the  Whiteaker  herds  also 
as  of  November  1953,  said  Dr.  Keller.  These  latter  herds 
he  had  seen  but  once,  but,  of  course,  he  had  his  general 
background  to  aid  in  diagnosis. 

Dr.  Guard  had  seen  the  Arvidson  herds  but  once, 
but  he  had  been  the  regular  veterinarian  for  the  Whit- 
eaker plaintiffs  since  1946.  As  to  the  Arvidson  herds. 
Dr.  Guard  did  not  see  Hester's  or  Stauffer's  and  he  was 
unwilling  to  make  a  diagnosis  of  the  Norelius,  Johnston 
and  Ray  Arvidson  herds  because  the  tooth  picture  was 
inconclusive  and  he  did  not  have  the  histories  (VII- 
1780,  1784,  1785). 

Dr.  Guard  had  not  only  been  the  regular  veterinarian 
for  the  Whiteaker  herds;  he  had  examined  100  herds  in 
the  Longview  area  for  fluorosis  (VII- 1747),  including 
some  for  appellee  (VII- 1786).  On  cross-examination,  he 
said  he  thought  all  100  herds  were  affected  by  fluorosis 
except  those  protected  by  a  hill  between  them  and  the 
Reynolds  plant  (VII- 1805).  In  the  summer  of  1953  he 
saw  three  herds  in  the  Longview  area  and  located  near 
the    Rawnsley,    Goldsmith    and    Josephson    places.    He 
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named  the  owners  and  at  that  point  in  his  testimony 
generalized  to  say  that  in  his  opinion  the  herds  are  worse 
now  (1953)  than  they  were  a  couple  of  years  a^o  (VII- 
1760).  Dr.  Guard  was  in  general  agreement  with  Dr. 
Keller's  definition  of  fluorosis  (VII- 1748). 

Probably  the  sharpest  area  of  conflict  between  Drs. 
Keller  and  Guard  on  the  one  hand  and  appellee's  veter- 
inarians on  the  other  is  that  Drs.  Keller  and  Guard  be- 
lieved that  cows  were  necessarily  injured  systemically 
(i.e.,  for  example,  they  were  producing  less  milk  than 
they  should)  if  there  were  fluorine  stains  on  their  teeth. 
On  cross-examination  Dr.  Keller  put  it  this  way: 

"Q.  Is  it  conceivable  that  this  condition  where 
teeth  are  stained  can  be  characterized  just  as  a  cos- 
metic matter,  that  is,  just  a  matter  of  appearance 
and  nothing  else  from  the  standpoint  of  the  ani- 
mal's wellbeing? 

A.  I  don't  understand  your  meaning  of  cosmetic 
there. 

Q.  Is  it  possible  to  have  stained  teeth  without  ; 
skeletal  or  systemic  damage  to  the  animal,  that  is, 
without  these  other  symptoms  that  you  referred  to? 

A.  In  my  opinion,  no  on  acute  fluorosis. 

Q.  In  other  words,  you  would  state  that  wher- 
ever you  had  stained  teeth  it  would  mean  that  there 
would  be  some  other  damage  to  the  animal? 

A.  Where  you  have  the  chronic  symptoms  of 
fluorosis  I  believe  that  there  is  an  internal  damage 
also.  If  the  animal  is  taken  out  of  the  area,  then  the 
acute  symptoms  probably  and  will  most  of  them 
not  be  evident. 

Q.  Is  it  possible  to  have  damage — is  it  possible 
to  just  have  the  stained  teeth  without  any  other  im- 
pact upon  the  animal  physically? 

A.  In  my  opinion  when  the  animal  has  ingested 
enough  fluorine  to  stain  the  teeth  there  is  very, 
very  great  internal  and  systemic  damage."  (III- 
311-312) 
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On  direct  examination,  particularly  with  reference 
to  the  Goldsmith  (VII-1770)  and  Ford  (VII-1779) 
herds,  Dr.  Guard  corroborated  Dr.  Keller.  Dr.  Guard's 
opinion  was  that  if  some  animals  in  a  herd  showed  fluo- 
rine stains  on  the  teeth,  the  milk  production  of  the  herd 
was  affected.  He  made  this  very  clear  on  cross-examina- 
tion as  follows: 

"Q.  (Continuing)  Dr.  Guard,  I  now  refer  to  your 
statement  with  reference  to  the  damaging  effect  of 
fluorosis  on  the  herd  as  to  its — strike  that  out.  You 
recall  testifying,  Dr.  Guard,  before  noon  recess  that 
if  you  find  fluorosis  in  some  of  the  cows  of  a  par- 
ticular herd  you  diagnose  the  entire  herd  as  being 
damaged  by  fluorosis,  is  that  correct? 

A.  I  have  always  made  that  assumption,  yes. 

Q.  And  under  those  circumstances  that  herd  has 
no  value  as  a  dairy  herd  in  that  place;  you  recall 
saying  that? 

A.  I  will  qualify  it  to  say  a  profitable  dairy 
herd."  (VII-1826) 

In  support  of  Dr.  Keller's  and  Dr.  Guard's  opinions, 
it  is  worth  pointing  out  that  Dr.  Guard,  upon  a  routine 
post  mortem  examination  of  a  Rawnsley  cow,  had  dis- 
covered considerable  kidney  damage  and  completely 
destroyed  gland  tissue  (VII- 1839).  Dr.  Guard  also  con- 
sidered, in  his  testimony,  the  physical  fact  that  the 
Whiteaker  herds  had  fallen  off  considerably  since  the 
fall  of  1952  w^hen  Reynolds  started  putting  out  80% 
more  fluorides  than  formerly  (VII- 1673).  He  said: 

"Q.  Doctor,  there  is  evidence  in  this  lawsuit  that 
those  four  herds  that  you  have  been  taking  care  of 
in  Longview  since  1946  have  fallen  off  very  con- 
siderably in  their  milk  production  beginning  last 
fall.  Those  are  the  figures  I  read  you  this  morning. 
In  the  light  of  that  fact,  which  is  in  evidence  here, 
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what  have  you  to  say  as  to  economic  damage  to 
those  animals? 

A.  Well,  that  is  why  I  have  drawn  my  conclu- 
sions that  when  their  ingestion  of  poison  which  af- 
fects metabolism  so  severely  and  the  first  symptoms 
that  a  cow  shows  whether  it  is  fluorine  poisoning 
or  too  much  apples,  they  drop  in  the  milk  produc- 
tion. I  mean  that  is  one  of  the  first  symptoms  that 
an  animal  takes  in  something  abnormal  to  her  sys- 
tem before  they  even  have  time  to  bother  the  teeth, 
would  make  her  drop  in  milk  production. 

Q.  In  other  words,  the  first  thing  that  happens 
when  a  cow  gets  sick  is  that  she  loses  milk? 

A.  Right."    (VII-1836-37,   emphasis  supplied) 

It  was  also  Dr.  Chapman's  view  (for  appellee)  that  loss 
of  milk  production  was  the  first  characteristic  of  a  sick 
cow  (VIII-2 134-35). 

As  pointed  out  in  Section  V  below,  defendant's  three 
veterinarians'  views  to  the  contrary  of  the  views  ex- 
pressed by  Drs.  Keller  and  Guard  have  considerably  less 
support  in  the  transcript.  Other  things  being  equal,  they 
did  not  see  the  cows  nearly  as  often,  they  had  no  his- 
tories to  work  from,  they  took  no  production  records 
into  consideration  and  they  conducted  no  post-mortems. 

Rex  Ross  was  appellants'  cattle  expert.  Appellee  ap- 
parently could  find  no  witness  to  rebut  what  he  said. 
Mr.  Ross  gave  his  opinion  as  to  what  all  eight  dairy 
farms  (except  Mr.  Rawnsley's)  would  produce  under 
normal  conditions  and  he  also  said  what  their  culling 
rates  would  be  under  normal  circumstances. 

As  to  the  weight  of  his  testimony,  Mr.  Ross  has  im- 
ported some  60  Jersey  cattle  which  sold  here  from  $1800 
to  $5000.  When  he  first  bought  cattle  on  the  Island  of 
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Jersey  tJiere  wasn't  much  available  in  the  way  of  pro- 
duction records,  and  so  he  judged  production  solely  on 
conformation  (and,  at  average  prices,  he  bet  $180,000 
on  that  judgment)  (V-771).  Testifying  in  Tacoma,  Mr. 
Ross  said  on  cross-examination  that  he  did  not  rely  on, 
or  even  consult,  production  records  even  where  they 
were  available  in  buying  cows  for  his  own  herd  (VII- 
1569-70). 

Mr.  Ross  is  frequently  a  judge  at  stock  shows  (V- 
772) ;  he  was  president  of  a  milk  distributing  outfit  for 
10  years  (V-773) ;  and  he  was  President  of  the  Oregon 
Jersey  Cattle  Club  for  two  years.  He  frequently  buys 
cows  for  commercial  operators  (V-775). 

With  this  background,  particularly  with  his  experi- 
ence in  buying  cattle  by  eye  alone,  it  is  not  surprising 
that  Mr.  Ross  was  able  to  state  what  production  would 
be  obtained  under  normal  conditions  as  to  the  Arvidson 
herds  though  he  saw  them  only  in  1951  and  in  1953  and 
to  state  what  normal  production  would  be  as  to  the 
Whiteaker  herds  (except  Rawnsley's)  though  he  saw 
them  only  in  1953.  His  normals  were  based  not  only  on 
the  cattle  themselves,  but  on  the  manner  in  which  they 
were  cared  for,  what  they  were  fed,  etc.  (See,  for  ex- 
ample, his  discussion  of  the  Isbister  herd  (V- 785 -790).) 
The  fact  that  Mr.  Ross  did  not  know  what  the  Arvidson 
herds  were  actually  producing  before  he  saw  them  (V- 
814)  nor  before  he  testified  (V-834)  is  additional  evi- 
dence of  his  ability  to  judge  production  by  eye  alone. 
The  approximate  result  of  the  differene,  in  terms  of 
lost   butterfat,    between   Mr.    Ross'    normal   production 
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and  actual  production  is  summarily  stated  in   Section 
III (a)  above. 

Further  support  for  Mr.  Ross'  normals  lies  in  the 
Whiteaker  settlement  story.  Normal  at  that  farm  would 
be  400  pounds  B.F.,  Mr.  Ross  said  (VII- 1550).  When 
Reynolds  settled  with  the  Whiteakers  up  to  November 
1948,  they  were  allowed  20%  in  addition  to  actual  pro- 
duction for  the  three  prior  fiscal  years  (VI-1474).  Those 
three  years  average  358.7  (Section  111(a))  and  only  one 
of  those  years  was  a  non-fluorine  year  (Section  111(b)). 
358.7  plus  20%  equals  430.4. 

Mr.  Ross  also  testified  what  normal  culling  ought  to 
be.  Mr.  Isbister's  should  be  10  to  15%;  Mr.  Stauffer's, 
18  to  20%,  and  Mr.  Baker's  15  to  18%  (V-819,  821). 
Mr.  Isbister  was  raising  two  to  three  heifers  per  year 
(IV-485)  for  a  herd  averaging  7.1  cows  (IV-473).  This 
is  a  culling  rate  of  about  35%.  Mr.  Stauffer  has  had  27 
cows  on  the  average  beginning  in  1948  (IV-660).  He 
raises  seven  to  10  heifers  per  year  which  are  not  enough 
to  keep  the  herd  going  (IV-627).  This  is  a  cull  of  over 
32%.  Mr.  Baker  has  averaged  28  cows  (IV-671);  he 
raises  six  to  eight  heifers  per  year  (IV-675)  for  a  cull  of 
25%. 

Finally  with  respect  to  Mr.  Ross'  testimony,  he  had 
occasion  to  see  the  Hester  cattle  several  times  after  they 
were  moved  to  Aurora.  They  are  in  better  shape  now 
than  when  he  first  saw  them  in  1951  after  the  move 
from  Washougal  (V-818).  In  seeing  appellants'  cattle, 
Mr.  Ross  saw  quite  a  lot  of  scouring  and  rough  hair 
coats  (V-825).  He  also  saw  some  stiffness  in  the  herds 
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and  he  mentioned  the  Depoe  herd  in  this  connection. 
Mr.  Ross  corroborated  Mr.  Rawnsley  in  general  as  to 
the  duration  of  a  normal  lactation  (V-830). 

Mr.  Coie  was  the  Manager  of  Evergreen  Breeders, 
an  artificial  insemination  organization.  Sires  from  Ever- 
green have  been  used  in  the  Rawnsley  herd  since  1947. 
Beginning  in  1952,  the  Evergreen  producing  daughters 
constituted  the  majority  of  the  herd  and  in  1953  strong- 
ly predominated  (VI- 12 79).  As  of  the  time  he  was  testi- 
fying, Mr.  Coie  felt  normal  production  of  the  Rawnsley 
herd  would  be  485  B.F.  (VI-1279)  which  is  only  55 
pounds  more  than  it  did  do  (without  Evergreen)  in  the 
fiscal  year  ending  in  1949.  In  that  year  the  herd  had 
been  subjected  to  the  least  amount  of  fluorine  in  any 
year  for  which  records  are  available  (Sec.  111(a)).  Ex- 
hibit 914  shows  the  high  quality  of  the  Evergreen  bulls 
used  at  the  Rawnsley  place.  One,  for  example,  used  on 
farms  other  than  Rawnsley's,  increased  the  daughters' 
production  over  their  dams  by  64  pounds  B.F.  (VI- 
1266).  Clearly  this  confirms  the  reasonableness  of  Mr. 
Coie's  normal. 

Mr.  Coie  was  thoroughly  familiar  with  the  Rawns- 
ley farm  and  the  Rawnsley  cows.  He  had  been  on  the 
farm  from  time  to  time  over  the  last  10  years  (VI- 
1260).  He  also  was  familiar  with  what  fluorosis  cows 
looked  like,  having  seen  them  when  he  was  County 
Agent  for  Clark  County  in  1942-1946  (VI-1258).  In  go- 
ing over  the  Rawnsley  farm  he  had  observed  the  quality 
and  amount  of  the  roughage  grown  there  and  thought 
the  place  would  carry  50-60  cows  and  their  replacements 
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(it  has  averaged  about  36  cows  for  the  last  six  years 
(Sec.  111(a)).  He  had  seen  Mr.  Rawnsley  feed  his  cows 
and  thought  he  fed  good  quality  feed  liberally  (VI- 1271). 
He  took  these  factors  into  consideration  in  estimating 
normal  production   (VI- 12 79). 

Mr.  Coie  was  on  the  place  in  June,  1953.  He  thought 
(as  did  Mr.  Rawnsley)  that  the  cattle  were  30%  under- 
size;  that  they  were  stiff,  thin  and  long  haired  and  that 
the  calves  were  a  disgrace  (VI- 1283).  On  cross-examin- 
ation, Mr.  Coie  said  he  knew  how  the  cattle  were  fed 
because  he  had  studied  the  feed  records  (VI- 1293). 

Dr.  A.  O.  Shaw,  Chairman  of  the  Department  of 
Dairy  Science  at  Washington  State,  is  a  specialist  in  the 
nutrition  of  dairy  cattle.  He  had  prepared  an  exhibit 
(915-332)  which  showed  how  much  nutrients  it  took  to 
produce  various  amounts  of  milk.  This  exhibit  was  re- 
ceived without  objection  (VIII-2151).  Dr.  Shaw  had 
visited  six  of  the  eight  farms  discussed  in  this  brief.  On 
the  witness  stand  he  was  informed  what  Messrs.  Rawns- 
ley, Josephson  and  Goldsmith  fed  their  cattle  and  he 
testified  that  what  they  fed  was  enough  to  maintain 
body  weight  and  make  the  normal  production  the  cattle 
experts  had  testified  to  (VIII-2 163-2 166).  At  that  point 
the  following  stipulation  was  entered  into: 

"MR.  CRONAN:  Your  Honor,  I  believe  it  may 
be  stipulated  between  myself  and  counsel  for  the 
defendant  that  the  witness,  Dr.  Shaw,  has  familiar- 
ized himself  with  the  amounts  of  feed  fed  by  the 
farmers  in  each  of  the  cases  now  being  tried  and 
that  his  opinion  would  be  if  asked,  that  that  level 
of  feed  intake  is  sufficient  to  support  the  production 
on  the  average  per  cow  in  each  herd  in  litigation 
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under  normal  circumstances  as  that  production  is 
defined  under  normal  circumstances  in  this  record. 

THE  COURT:  To  which  the  defendant  stipu- 
lates that  the  witness  would  so  testify,  and  you  want 
your  reservation  of  your  objection  to  it  on  the 
grounds  that  you  already  stated,  namely  specula- 
tive and  so  forth,  is  that  right? 

MR  YERKE:  Yes,  and  also,  of  course,  your 
Honor,  the  additional  objection  that  the  hypotheti- 
cal question  fails  to  take  into  consideration  the  age 
and  breeds  of  the  animals  involved. 

THE  COURT:  As  I  understand  it,  the  matters 
that  may  be  assumed  by  the  witness  are  basically 
the  same  matters  obtained  by  Mr.  Ross  by  way  of 
hypothesis  when  he  testified  what  he  considered 
normal  production  under  normal  circumstances. 

MR.  CRONAN:  Yes. 

MR.  YERKE:  All  right. 

MR.  CRONAN:  Also  the  normal  levels  are 
those  testified  to  by  Mr.  Ross. 

THE  COURT:  Very  well.  The  objection  will  be 
overruled  and  the  stipulation  will  be  received  and 
I  will  then  understand  from  this  that  the  witness 
now  on  the  stand  would,  if  he  were  taken  through 
each  of  the  several  herds,  testify  that  in  his  opinion 
the  quantity  of  feed  referred  to  in  the  testimony  of 
the  several  claimants  for  plaintiffs  would  produce 
the  quantity  of  butterfat  per  cow  per  herd  per 
year  that  has  been  put  into  the  record  by  the  wit- 
ness Ross  and  witness  Coie,  correct? 

MR.  CRONAN:  Correct,  your  Honor."  (VHI- 
2168-2170) 

Dr.  Cheldelin's  testimony  concluded  the  trial.  He  is 
an  Oregon  State  College  bio-chemist.  He  has  done  re- 
search work  with  organic  and  inorganic  fluorides  which 
involved  taking  the  enzyme  systems  out  of  animals  and 
studying  their  behavior  as  they  oxidize  glucose  in  the 
presence  of  both  types  of  fluorides  (IX-2516).  Although 
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an  aluminum  plant  discharges  inorganic  fluorides,  his 
opinion  was  that  the  grasses  with  which  they  come  in 
contact  would  convert  some  of  them  into  organic  fluor- 
ides (IX-2518),  and  that  the  organic  fluoride  which 
would  be  the  most  likely  product  is  fluoro- acetate  (IX- 
2524).  Dr.  Cheldelin  has  personally  experimented  on 
animal  tissue  with  fluoro-acetate  and  sodium  fluoride 
(as  indicated  in  Sec.  V  below,  appellee's  experts  used 
the  latter  exclusively)  (IX-2525).  Dr.  Cheldelin  explain- 
ed that  sodium  fluoride  will  block  the  conversion  of 
starch,  but  not  fat  or  protein  so  that  it  takes  a  lot  more 
sodium  fluoride  to  have  a  lethal  effect  upon  an  animal 
(IX-2528).  On  larger  animals,  from  a  visual  standpoint, 
sodium  fluoride  will  cause  a  discoloration  of  the  teeth, 
but  fluoro-acetate  will  cause  a  reduction  in  the  rate  of 
metabolic  processes  (IX- 2  531).  A  cow  receiving  a  sub- 
lethal dose  of  fluoro-acetate  would  accordingly  lose  milk 
production  as  an  early  effect.  1  ppm  in  the  forage  of  a 
1200-pound  cow  would  be  enough  to  cause  severely  toxic 
effects,  if  not  death  (IX-2535).  Dr.  Cheldelin  was  asked 
to  comment  on  the  relation  between  feeding  sodium 
fluoride  at  rates  from  7  to  75  ppm  (appellee's  experts' 
experiments)  and  the  feeding  of  forage  which  had  been 
exposed  to  hydrofluoric  acid  and  cryolite  from  an  alum- 
inum plant.  He  saw  no  connection  between  the  two,  al- 
though the  sodium  fluoride  feeding  would  demonstrate 
the  effect  of  sodium  fluoride  (IX-2534). 

We  grant  that  Dr.  Cheldelin  had  never  extracted 
fluoro-acetate  from  grass  growing  around  an  aluminum 
plant.  He  had  experimented  with  fluoro-acetate,  though, 
and  knew  its  effects.  In  view  of  the  unquestionable  fact 
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that  plaintiffs'  cattle  produced  less  with  Reynolds'  fluor- 
ine (Section  III)  than  without  it,  is  not  Dr.  Cheldelin's 
view  that  they  were  eating  something  having  a  different 
effect  than  sodium  fluoride  more  reasonable  than  the 
opinion  for  appellee  that  they  were  eating  the  equivalent 
of  sodium  fluoride? 

V  COMMENTS  ON  THE  DEFENSE  AT  THE  TRIAL. 

Appellee  took  the  unqualified  position  that  no  farmer 
had  suffered  any  loss  in  his  operation  that  was  connect- 
ed with  or  attributable  to  Reynolds'  operations.  Speak- 
ing generally,  appellee  produced,  in  support  of  this  prop- 
osition, Drs.  Phillips  and  Schmidt  who  never  saw  any 
of  the  cattle,  but  who  were  conducting  admittedly  un- 
completed experiments,  respectively  in  Wisconsin  and 
California.  These  experiments  were  being  carried  on  for 
the  purpose  of  showing  that  milk  cows  fed  sodium  fluor- 
ide for  the  first  time  after  they  reached  maturity  at 
levels  in  excess  of  the  fluoride  levels  to  which  appellants' 
cows  were  subjected,  suffered  no  damage.  This,  of  course, 
assumes  that  sodium  fluoride  has  the  same  effect  as  fluor- 
ides from  an  aluminum  plant.  Whatever  the  effect  of 
sodium  fluoride  upon  milk  cows  may  be,  Section  Ill(b) 
of  this  brief  indicates  from  the  physical  facts  in  evidence 
alone  that  fluorides  from  an  aluminum  plant  do  cause 
a  loss  in  milk  production.  Moreover,  Dr.  Cheldelin's 
testimony  reviewed  just  above  in  Section  IV  raises  at 
least  a  very  considerable  doubt  that  the  cattle  were  con- 
suming the  equivalent  of  sodium  fluoride. 

Appellee  also  produced  three  veterinarians,  Drs.  Gar- 
lick,  Phelps  and  Chapman.  Dr.  Garlick  saw  the  Arvidson 
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herds  once  in  1951  and  the  Whiteaker  herds  once  in  1952. 
Dr.  Phelps  saw  the  Arvidson  herds  in  1951  with  Dr.  Gar- 
lick;  and  he  saw  them  again  late  in  the  summer  and  fall 
of  1953.  Dr.  Phelps  saw  the  Whiteaker  herds  in  the  sum- 
mer and  fall  of  1953  as  did  Dr.  Chapman.  Dr.  Chapman 
also  saw  the  Arvidson  herds  in  the  summer  and  fall  of 
1953  with  Dr.  Phelps.  Some  of  these  herds  were  seen 
several  times  by  one  or  more  of  the  veterinarians.  Sub- 
stantially, though,  Drs.  Phelps  and  Chapman  saw  the 
Arvidson  and  Whiteaker  herds  just  before  trial;  Drs. 
Garlick  and  Phelps  saw  the  Arvidson  herds  two  years 
earlier  in  1951;  and  Dr.  Garlick  saw  the  Whiteaker  herds 
late  in  1952. 

With  one  or  two  exceptions  not  worth  mentioning, 
the  veterinarians  who  saw  the  cattle  for  appellee  saw 
nothing  wrong  with  them  when  they  were  there  and  in- 
ferred there  had  been  no  economic  damage.  With  the 
exception  of  Dr.  Garlick,  who  looked  into  the  White- 
akers'  milk  production  once  early  in  1951,  nobody  testi- 
fied for  appellee  as  to  whether  the  actual  milk  produc- 
tion was  more,  less  or  about  the  same  as  it  should  have 
been.  All  of  appellants'  production  records  in  both  cases 
were  available  to  appellee  before  trial;  in  fact,  the 
Whiteaker  plaintiffs'  herd  books  are  still  marked  as  de- 
position exhibits. 

We  think  the  reason  nobody  testified  for  appellee  as 
to  how  close  the  actual  production  was  to  what  it  should 
have  been  is  because  the  production  records  would  not 
stand  analysis  and  appellee  knew  it.  Instead  of  produc- 
ing cattle  experts,  appellee  relied  on  the  admittedly  in- 
complete experimental  work  of  Drs.  Phillips  and  Schmidt 
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and  the  three  veterinarians.  The  three  veterinarians  had 
done  no  experimental  work  of  their  own  relating  fluorine 
intake  to  butterfat  loss.  They  nevertheless  took  the  po- 
sition that  there  couldn't  have  been  any  butterfat  loss 
because  the  degree  of  tooth  damage  was  too  slight  to 
warrant  it.  In  so  concluding,  they  were  obviously  rely- 
ing on  the  incomplete  experimental  work  of  Drs.  Phillips 
and  Schmidt. 

This  incomplete  experimental-seldom  seen  cattle  de- 
fense prevailed  in  the  trial  Court.  Obviously  the  trial 
Court  gave  more  weight  to  it  than  to  (a)  observations  of 
dairymen  who  had  operated  in  and  out  of  fluorine  con- 
ditions for  as  long  as  40  years,  (b)  the  physical  facts 
clearly  showing  that  there  was  a  butterfat  loss,  and  (c) 
plaintiff's  experts.  The  trial  Court  particularly  relied 
on  Drs.  Phillips  and  Schmidt  (1-93-4). 

No  invidious  comparision  is  here  intended  between 
the  experts  on  the  two  sides.  Other  things  being  equal, 
however,  it  is  pretty  clear  that  Drs.  Keller  and  Guard 
were  in  a  better  position  to  diagnose  the  presence  or  ab- 
sence of  fluorosis  in  appellants'  cattle  than  were  Drs, 
Garlick,  Phelps  and  Chapman.  Starting  about  eight  years 
before  the  trial,  Drs.  Keller  and  Guard  were  the  regular 
veterinarians  for  appellants'  herds.  Accordingly,  they 
were  in  a  much  better  position  than  appellee's  veterin- 
arians to  observe  and  they  did  observe  the  abnormalties 
of  which  the  farmers  complained. 

Appellants'  cattle  expert,  Mr.  Ross,  was  qualified  to 
judge  production  based  solely  on  observation.  As  we 
have  seen,  he  bought  cattle  without  considering  produc- 
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tion  records  either  because  there  weren't  any  or,  if  there 
were,  because  he  didn't  think  it  was  necessary.  He  testi- 
fied what  appellants'  cows  (except  the  Rawnsley  cows) 
would  produce  under  normal  conditions.  Mr.  Coie, 
speaking  from  his  personal  knowledge  of  the  sires  used 
in  the  Rawnsley  herd  and  his  personal  knowledge  of  the 
farm,  testified  as  to  those  cows'  normal  production.  Dr. 
Shaw,  a  clearly  qualified  nutrition  expert,  testified  that 
what  the  farmers  said  they  fed  was  enough  to  maintain 
body  weight  and  the  normal  production  testified  to  by 
Messrs.  Ross  and  Coie.  Appellant  made  no  effort  what- 
ever to  rebut  any  of  the  testimony  referred  to  in  this 
paragraph. 

Dr.  Cheldelin  did  not  disagree  with  the  sodium  fluor- 
ide work  of  Drs.  Phillips  and  Schmidt.  He  did,  however, 
testify  that  what  the  cattle  were  eating  was  not  the 
equivalent  of  sodium  fluoride. 

We  shall  close  our  remarks  on  the  trial  defense  by 
commenting  briefly  on  the  testimony  of  Drs.  Garlick, 
Phelps  and  Chapman. 

Dr.  Garlick  was  not  unfamiliar  with  the  complaints 
voiced  by  the  farmers  in  the  present  cases.  When  he  was 
in  private  practice  in  Tacoma,  Washington,  he  was  the 
regular  veterinarian  for  the  Eschbach  herd  which  is  near 
the  Tacoma  aluminum  plant.  In  1942  here's  what  he  ob- 
served wrong  with  the  Eschbach  herd: 

"A.  Well,  when  the  animals  become  ill  the  first 
thing  I  noticed  was,  in  the  Eschbach  herd  of  course, 
and  that  was  a  lameness,  very  acute  lameness  in  the 
front  feet  particularly  inside  clav/s  of  the  front  feet, 
and  that  lameness  interfered  with  the  ability  of  the 
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animals  to  forage.  There  was  a  concurrent  loss  in 
the  body  weight.  There  was  a  deterioration  of  the 
animal  as  far  as  general  health  was  concerned. 

It  showed  such  known  specific  symptoms  as 
rough  hair  coat.  Those  animals  that  were  down  and 
could  not  walk  around  did  not  wear  back  their  feet 
properly  and  so  the — the  toes  had  a  tendency  to 
grow  out.  There  was  a  drop  in  milk  production  in 
that  herd."  (VII-1859-60) 

Dr.  Garlick  later  testified  that  slight  mottling  of 
teeth  could  occur  without  the  occurence  of  any  of  the 
Eschbach  symptoms,  which  symptoms  he  described  as 
"systemic".  However,  what  level  of  fluorides  the  Esch- 
bach herd  encountered  and  what  the  condition  of  their 
teeth  was,  Dr.  Garlick  did  not  say. 

When  Dr.  Garlick  saw  the  Depoe  (one  of  appel- 
lants) herd  he  took  some  pictures  of  some  animals  with 
an  odd  stance.  He  commented  on  the  pictures  at  the 
trial  and  said  the  trouble  was  osteomalacia,  not  fluoro- 
sis. He  distinguished  between  the  two  on  cross-examina- 
tion as  follows: 

"Q.  You  have  seen  many  cows  that  had  fluorosis 
that  had  exactly  that  same  gait  and  same  stance, 
haven't  you? 

A.  No,  I  have  not.  There  is  a  difference  because 
in  fluorosis  animals  the  tenderness  is  very  acute  in 
the  front  feet  and  an  animal  that  has  fluorosis  will 
generally  go  down  on  her  knees  or  stand  with  her 
legs  doubled  forward,  her  front  legs  doubled  for- 
ward and  trying  to  take  as  much  weight  off  as  pos- 
sible over  those  front  legs  rather  than  trying  to 
evenly  distribute  it  over  the  four."  (VII- 1873,  em- 
phasis supplied.) 

Mr.   Isbister  encountered  precisely   this  difficulty   with 
the  front  feet  of  his  animals  (IV-479). 
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Dr.  Garlick  saw  the  production  results  in  the  White- 
aker  herd  book  in  May,  1951  (YIII-1919).  At  that  time 
he  also  saw  the  animals  in  the  field  but  he  did  not  look 
at  any  teeth  although  he  knew  flourine  might  have  been 
a  problem  in  May,  1951,  because  the  herd  was  in  a  fluor- 
ine area  (VIII- 1956).  Based  upon  Dr.  Garlick's  field 
observation  in  May,  1951  and  his  study  of  the  herd  book 
at  that  time,  he  concluded  that  an  adequate  production 
level  would  be  365  B.F.  on  the  average  (''approximately 
a  pound  of  butterfat  per  day"  (VIII-1958)).  When  Dr. 
Garlick  saw  the  herd  book,  the  herd  had  just  completed 
the  year  5/1/50-4/30/51  and  was  doing  307  (Sec.  Ill 
(a)).  Sterility  accounted  for  its  failure  to  do  365,  ac- 
cording to  Dr.  Garlick.  He  didn't  know  the  reason  for 
the  sterility  (VIII-1921). 

The  diagnosis  of  sterility  begs  the  question,  we  think. 

Among  other  difficulties  reported  by  the  farmers  to  Dr. 

Keller  when  he  first  got  to  the  Camas-Washougal  area 

in    1945   were   disturbed   heat    (oestrum)    cycles   in   the 

cows  (III-245-6).  On  cross-examination  of  Dr.  Garlick 

the  following  occurred: 

"Q.  Dr.  Garlick,  are  you  familiar  with  this  Bulle- 
tin 123,  Research  Bulletin  123,  October  1934,  Agri- 
cultural Experiment  Station  of  the  University  of 
Wisconsin,  "Chronic  Toxicosis  in  Dairy  Cows  Due 
to  the  Ingestion  of  Fluorine"  by  Paul  H.  Phillips, 
E.  B.  Hart  and  G.  Bohstedt? 

A.  I  am. 

Q.  Would  you  agree  or  disagree  with  this  state- 
ment under  the  summary  and  conclusions  on  page 
28,  conclusion  three: 

'Fluorine  in  the  ration  of  dairy  cows  does  not 
cause  a  functional  failure  of  the  reproductive 
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processes,  but  it  does  delay  oestrum  follow- 
ing parturition  and  lowers  the  birth  rate  of 
newborn  calves.  The  nutritional  state  of  the 
animals  suffering  from  chronic  fluorosis  is 
thought  to  be  responsible  for  these  results.' 

Do  you  agree? 

A.  I  agree  that  Dr.  Phillips  is  recording  his  ob- 
servation. However,  I  have  not  observed  it  in  my 
observations  and  the  other  workers  who  have  ob- 
served it  in  regions  of  the  aluminum  plants  have 
not  observed  the  condition."   (VIII- 1959-60) 

While  Dr.  Garlick  does  not  agree  with  the  above 
quotation  from  Dr.  Phillips,  and  Dr.  Phillips  himself 
has  now  considerably  limited  it,  Dr.  Garlick  is  still  con- 
fronted with  the  other  Whiteaker  d.h.i.a.  results. 
Since  there  is  a  variation  of  303  to  373.9  in  the  White- 
aker annual  results  and  since  Dr.  Garlick  thought  365 
would  be  normal,  it  is  evident,  if  the  365  is  correct,  that 
sterility  has  not  always  been  a  problem.  If  the  herd  had 
a  sterility  problem  at  307  average  production  in  May 
1951,  why  was  it  at  303  in  May  1953?  Was  there  still  a 
sterility  problem?  And  if  there  was,  why  is  it  that  the 
herd  went  up  from  307  to  335  in  the  year  after  Dr.  Gar- 
lick looked  at  the  herd  book?  When  Dr.  Garlick  saw  the 
herd  in  December,  1952,  the  herd  book,  which  he  did 
not  then  look  at  (VIII-1976),  showed  335  as  of  4/30/52. 
At  that  stage  Dr.  Garlick,  had  he  looked  at  the  book, 
might  have  thought  he  had  been  right  about  sterility  in 
1951  since  the  herd  production  was  up  10%  and  since 
there  had  been  a  considerable  infusion  of  new  blood  in 
the  herd  beginning  October  1951.  How  would  he  feel 
about  this  though,  in  view  of  the  fact  that  the  herd  again 
plunged  to  303  in  the  year  ending  4/30/53?  If  Dr.  Gar- 
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lick  had  really  been  trying  to  diagnose  the  herd,  would 
he  not  have  informed  himself  a  little  better?  Had  he  done 
so,  we  think  he  would  have  discovered  that  the  only  real 
variable  in  the  Whiteaker  situation  (Sec.  111(b))  is  the 
amount  of  fluorides  consumed  by  the  herd. 

It  will  also  be  recalled  that  Dr.  Garlick  did  not  see 
the  Arvidson  herds  after  the  summer  of  1951  nor  the 
Whiteaker  herds  after  December  1952.  No  fluorine 
changes  take  place  in  the  teeth  after  the  bud  stage  (when 
the  tooth  can't  be  seen).  Dr.  Garlick  informed  the  Court 
(VIII- 1948).  Dr.  Garlick  did  not  say  how  long  the  bud 
stage  was,  but  Dr.  Phelps  said  it  was  six  months  (VIII- 
1947).  Even  after  the  tooth  emerges  from  the  gum,  Dr. 
Garlick  can't  tell  about  exposure  to  fluorine  till  the  cuti- 
cle wears  off  (VII- 1861).  Dr.  Garlick's  knowledge  of 
fluorosis  in  Arvidson,  when  he  testified,  therefore,  was 
not  more  up  to  date  than  three  years  earlier.  Since  he 
saw  the  Whiteaker  herds  only  in  December  1952,  he 
could  have  seen  nothing  on  the  teeth  with  respect  to  | 
Reynolds'  80%  increase  in  fluoride  discharge  which  took 
place  in  August  1952. 

On  cross-examination  Dr.  Phelps  made  it  very  clear 
that  when  he  was  talking  about  "fluorosis"  he  was  de-  jj 
scribing  the  point  where  there  is  "systemic  damage"  to 
the  animal  (IX-2325).  On  direct,  he  had  said  that  cows 
could  have  mottled  teeth  without  fluorosis.  On  cross  he 
went  on  to  say  that  until  the  "systemic"  stage  was  reach- 
ed, there  was  no  loss  in  milk  production  (IX-2347).  Dr. 
Phelps  had  found  no  "systemic"  damage  on  such  visits 
as  he  made  for  this  litigation.  Nor  had  he  when  testify- 
ing on  at  least  two,  and  possibly  three,  previous  occa- 
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sions  (IX-2361-3).  However,  when  participating  in  set- 
tling claims  for  Reynolds,  Dr.  Phelps'  attitude  was  some- 
what different.  He  admitted  on  cross-examination  that 
when  he  made  a  report  for  Reynolds  in  connection  with 
the  Whiteaker  release,  the  animals  had  not  been  sys- 
temically  injured  (IX-2336).  In  connection  with  the 
Rawnsley  release,  five  cows  were  systemically  injured 
(IX-2341).  Others  had  mottled  teeth  and  were  not  sys- 
temically injured  (IX-2343).  No  animals  were  systemi- 
cally injured  when  Goldsmith's  claim  was  settled  (IX- 
2346).  Dr.  Phelps  finally  admitted  that  in  connection 
with  these  releases  he  had  determined  the  difference  be- 
tween normal  and  salvage  values  in  all  cases  where  there 
was  any  mottling  (IX-2343)  and  that  the  reason  this 
was  done  was  because  we  (meaning  Reynolds  and  him- 
self (IX-2344))  "...  were  probably  going  overboard  a 
little  bit  .  .  .  "  (IX-2343).  Dr.  Phelps  does  not  go  over- 
board in  litigation. 

Dr.  Chapman  has  changed  his  opinion  somewhat  too. 
At  the  trial  he  made  it  clear  that  when  he  was  talking 
about  "fluorosis"  he  meant  damage  (VIII-2115).  He 
said  on  cross-examination  that  the  first  symptom  of 
fluorosis  was  mottling  of  the  teeth  (VIII-2123).  In  con- 
nection with  that  statement,  there  was  read  to  Dr.  Chap- 
man an  extract  from  an  article  written  by  him  when  he 
was  employed  by  Oregon  State  College  to  make  a  sur- 
vey of  fluorosis.  The  extract  and  the  surrounding  col- 
loquy was: 

"Q.  What  do  you  consider  the  first  symptoms  of 
fluorosis  in  dairy  cattle? 

A.  I  think  the  first  thing  I  notice  will  be  mot- 
tling of  the  teeth. 
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Q.  Would  you  agree  with  this  statement  [from 
the  Chapman  article] : 

'Symptoms  develop  slowly  and  are  most  no- 
ticeable in  lactating  cows.  Early  symptoms 
are  decreased  food  consumption,  decreased 
lactation,  intermittent  diarrhea  and  general 
loss  of  condition  and  appetite.  As  the  diet 
progresses  there  may  be  changes  in  bones 
and  teeth.' 
Would  you  agree  with  that? 
A.  No. 

Q.  Would  you  agree  with  this  statement  :- 
A.  I  got  my  sequence  mixed  up. 

'Young  animals  make  a  poor  growth  and  oft- 
en appear  to  be  suffering — ' 
THE  COURT :   Excuse  me,  just  a  minute.  What 
did  you  say  there? 

THE  WITNESS:   The  sequence. 
THE  COURT:   Oh,  the  sequence  of  the  symp- 
toms? 

THE  WITNESS:   Of  the  symptoms. 
THE  COURT:   I  see. 

Q.  (Continuing)  You  changed  your  mind  as  to 
that? 

A.  That  is  right."  (VIII-2 123-24,  emphasis  sup- 
plied.) 

Later,   on  recross-examination,   Dr.    Chapman  made 

it  pretty  clear  that  his  sequence  was  right  when  he  wrote 

the  article.  He  said: 

"Q.  Any  little  thing  upsets  their  milk  production, 
don't  it? 

A.  Yes,  practically  anything  that  would  upset  it, 
upset  her  normal  eating  or  even  disturbance,  just 
examining  the  cattle  will  upset  the  milk  production 
slightly. 

Q.  Sure,  depending  on  the  degree?  On  the  other 
hand,  if  some  farmer  called  you  some  night  and 
tells  you  he  has  got  a  sick  cow,  it  is  quite  the  com- 
mon   practice    among   veterinarians    to    ask,    'Well, 


85 

how  much  is  she  off  on  her  milk  production?' 

A.  One  of  the  first  things  you  ask. 

Q.  One  of  the  first  things  you  ask? 

A.  That  is  right. 

Q.  And  if  she  isn't  off  on  her  production  very 
much  you  don't  consider  it  too  terribly  serious? 

A.  I  will  think  she  will  wait  until  morning,  and 
if  they  don't  get  any,  I  say,  'Well,  it  is  too  late  to 
autopsy.'   (Laughter) 

Q.  It  doesn't  take  very  much  to  throw  her  off 
milk  production,  does  it? 

A.  Well,  it  doesn't  take  any  marked  change  to 
alter  the  milk  production  of  a  cow."  (VIII-2134- 
35,  emphasis  supplied.) 

Earlier  in  this  portion  of  our  brief  (p.  77)  we  noted 
that  appellee's  defense  at  the  trial  was  an  incomplete 
experimental-seldom  seen  cattle  defense.  We  also  point- 
ed out  that  appellee's  veterinarians,  who  saw  the  cattle 
but  little,  were  basing  their  conclusions  that  the  cattle 
couldn't  have  been  injured  on  the  incomplete  experi- 
ments of  Drs.  Phillips  and  Schmidt  who  had  not  seen 
the  cattle  at  all.  While  appellants  produced  some  experts 
also,  the  trial  presented  no  mere  battle  of  experts.  Sup- 
porting appellants'  experts  were  the  personal  day  by  day 
observations  of  appellants  themselves  whose  testimony 
showed  a  remarkable  consistency  as  to  the  type  of  in- 
juries suffered  by  their  cattle  (Point  II,  Sec.  I)  and  the 
physical  facts  including  the  documentary  evidence 
(Point  II,  Sec.  Ill  (b))  showing  that  there  really  was  a 
milk  loss. 

The  defense  was  solely  and  completely  an  expert  de- 
fense. In  32  C.J.S.,  Evidence  at  p.  393,  §569  appears 
this  statement:  "...  courts  of  the  highest  eminence  .  .  . 
feel  that  experts  are  frequently  rather  the  hired  advo- 
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cates  of  the  parties  than  men  of  science  placing  their 
special  experience  at  the  service  of  the  cause  of  justice 
..."  A  recent  opinion  of  the  Oregon  Supreme  Court  is 
to  the  same  effect.  In  Oxley  v.  Linnton  Plywood  Ass'n, 
60  Ore.  Adv.  Sh.  1027  at  p.  1049  (May  25,  1955),  the 
Court  observed:  ''  .  .  .  The  cruiser  testifies  as  an  expert 
witness,  and  his  testimony,  like  that  of  all  expert  wit- 
nesses, is  viewed  with  some  suspicion  ..." 


POINT  III 

The  Washington  Law  of  Limitations  as  to  Real 
and  Personal  Properties  and  the  Washington  Sub- 
stantive Law  of  Trespass. 

A.  Rulings  of  the  Trial  Court. 

B.  The  Washington  Law  of  Limitations  and  of 
Substantive  Law  concerning  Trespass  to  Real  Prop- 
erty. 

Revised  Code  of  Washington   (R.C.W.)   4.16.080 

(1); 

Suter  V.  Wenatchee  Water  Power  Co.,  35  Wash. 

1,  76  Pac.  298; 
Weller  v.  Snoqualmie  Falls  Lbr.  Co.,  155  Wash. 

526,  285  Pac.  446; 
Riblet  V.  Spokane-Portland  Cement  Co.,  41  Wn. 

(2d)  249,  248  P.  (2d)  380; 
Welch  V.  Seattle  &  Montana  R.  Co.,  56  Wash., 

97,       Pac.       ; 
Gray  v.  Harris  ^  Son,  200  Wash.  181,  93  P.  (2d) 

385; 
Clark  Lloyd  Lum.  Co.  v.  Puget  Sound  &  C.R.  Co., 

92  Wash.  601,       Pac.       ; 
I  Restatement  of  the  Law  of  Torts,  Sec.  158; 
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Ure  V.  United  States,  93  F.  Supp.  779,  aff'd  sub 
nom  White  v.  U.  S.  (CA9)  193  F.  (2d)  505; 

Kerr,  et  ah,  and  McCallister,  et  al.  v.  Reynolds 
Metals  Company; 

87  C.J.S.,  Trespass,  Sec.  13; 

52  Am.  Jur.,  Trespass,  Sec.  12,  p.  844. 

C.  The  Washington  Limitations  Law  as  to  Per- 
sonalty. 

Revised  Code  of  Washington  (R.C.W.)  4.16.080; 
Revised  Code  of  Washington  (R.C.W.)  4.16.130; 
Northern   Grain  &  Warehouse  Co.   v.   Hoist,   95 

Wash.,  312,  163  Pac.  775; 
Clark  Lloyd  Lbr.  Co.  v.  Puget  Sound  &  Cascade 

Ry.  Co.,  92  Wash.  601,  159  Pac.  774; 
Irwin  V.  J.  K.  Lumber  Co.,  119  Wash.   158,  205 

Pac.  424; 
Constable  v.  John  P.  Duke,  144  Wash.  263;  257 

Pac.  637; 
Noble  V.  Martin,  191  Wash.  38,  70  P.  (2d)  1064; 
Luellen   v.   Aberdeen,   20   Wn.    (2d)    594,    148   P. 

(2d)  849; 
Revised   Code   of   Washington    (R.C.W.   4.16.080 

(2). 

A.  Rulings  of  the  Trial  Court 

Before  citing  and  discussing  the  authorities,  includ- 
ing the  Washington  authorities,  on  the  substantive  law 
of  trespass,  and  on  the  Washington  law  of  limitations  as 
to  realty  and  personalty,  we  want  to  point  out  to  the 
Court  that  these  questions  were  before  the  trial  Court 
several  times.  The  trespass  point  first  was  presented  to 
Judge  James  Alger  Fee,  sitting  in  Tacoma,  Washington, 
upon  appellee's  motion  to  transfer  the  Arvidson  case 
from  the  Western  District  of  Washington,  Southern  Di- 
vision, where  it  was  filed,  to  the  District  of  Oregon.  In 


88 

an  opinion  reported  in  107  F.  Supp.  51,  Judge  Fee,  after 
analyzing  the  complaint,  denied  transfer  principally  on 
the  ground,  as  noted  in  the  trial  Court's  decision  (1-96), 
that  an  Oregon  court  would  lack  jurisdiction  over  a 
foreign  trespass  upon  real  property  because  the  Oregon 
Supreme  Court  had  so  held. 

What  Washington  period  of  limitations  applied  as  to 
both  realty  and  personalty  came  before  the  trial  Court 
upon  appellee's  motion  before  trial.  The  trial  Court  by 
the  trial  Judge  handed  down  an  informal  memorandum 
and  entered  orders  (1-12,  138)  before  trial  providing  that 
the  real  and  personal  properties  claims  set  forth  in  both 
complaints  were  limited  by  the  Washington  two-year 
statute  of  limitations. 

Finally,  both  trespass  and  Washington  limitations  as 
to  realty  and  personalty  in  both  actions  came  up  on  the 
evidence  after  trial  and  was  dealt  with  extensively 
in  the  trial  Court's  decision.  The  Court  quoted  from  its 
informal  memorandum  on  the  limitations  point  in  again 
ruling  that  the  two-year  statute  applied  to  the  claims 
for  damages  both  to  real  and  personal  properties.  As  to 
realty,  the  Court  first  held  that  Judge  Fee's  ruling  deny- 
ing removal  was  not  a  ruling  on  the  Washington  law 
(1-96).  The  Court  then  applied  its  own  view  of  the 
Washington  law  both  as  to  limitations  (1-97)  and  as  to 
the  substantive  law  (1-99)  concluding  for  both  purposes 
that  the  actions  were  trespass  on  the  case  actions  and 
not  actions  in  trespass.  In  so  ruling  the  Court  relied 
principally  upon  Suter  v.  Wenatchee  Water  Power  Co., 
35  Wash.  1,  76  Pac.  298.  The  Court  recognized  that 
"...  In  all  probability  some  areas  in  the  near  vicinity 
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of  the  plants  receive  deposits  of  particulates  or  solids 
in  a  minute  and  powdery  form  ..."  (1-92).  Neverthe- 
less, the  Court  held  that  where  the  claimed  injury  is 
direct,  trespass  lies;  but  in  the  cases  at  bar,  the  injury, 
if  any,  was  indirect  and  the  actions  were  therefore  tres- 
pass on  the  case  actions  (1-99-100).  After  explaining 
that  the  Washington  cases,  especially  the  Suter  case  re- 
quired this  distinction,  the  Court  concluded: 

"...  Even  though  it  were  assumed  that  solids  in 
the  form  of  minute  particulates  from  defendant's 
plants  have  been  deposited  on  plaintiffs'  lands,  the 
injury,  if  any,  resulting  therefrom  was  consequential, 
the  action  is  on  the  case,  and  awards  of  nominal 
damages  would  not  be  justified  by  the  facts  or  re- 
quired by  the  law."   (I- 100) 

This  quotation  plus  the  Court's  reliance  on  the  Suter 
opinion  (which  involved  a  negligence  case)  is  funda- 
mental to  the  Court's  conclusion  that  a  trespass  was  not 
made  out  as  a  matter  of  law.  The  Court's  view  was  that 
the  deposits  of  solids  is  not  enough.  There  must  not  only 
be  injury,  but  direct  injury.  Our  view,  on  the  contrary, 
is  that  in  a  trespass  case  damages  are  presumed  from  the 
breaking  (the  deposit  of  solids)  of  the  close:  actual 
damages  which  are  the  damages  the  Court  appears  to 
have  been  discussing,  have  nothing  to  do  with  a  trespass 
case.  As  we  shall  see,  courts  generally,  including  the 
Washington  Supreme  Court,  have  regularly  so  held. 

In  its  decision  the  trial  Court  again  dealt  with  the 
limitations  point  as  to  personalty.  The  Court  quoted  the 
three  year  Washington  statute  expressly  dealing  with 
personal  property  (1-97)  but  held  that  it  did  not  apply. 
It  held  instead  that  the  two  year  statute  applied  and 
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said  this  result  was  "inescapable"  (1-97)  under  six  Wash- 
ington Supreme  Court  cases  which  it  cited  (1-98)  but 
did  not  analyze  at  all. 

B.  The  Washington  Law  of  Limitations  and  of  Substantive 
Law  concerning  Trespass  to  Real  Property 

In  taking  up  the  law  of  limitations  and  the  substan- 
tive law  of  trespass  upon  real  property  together,  we 
recognize,  as  did  the  trial  Court,  that  the  two  questions 
are  connected.  They  are  connected  because  the  three 
year  Washington  limitations  statute  (R.C.W.  4.16.080 
(1))  specifically  covers  such  actions.  It  reads  so  far  as 
presently  applicable: 

"Within  three  years: 

"1.  An  action  for  waste  or  trespass  upon  real  prop- 
erty; *  *  *  ." 

In  holding  that  this  three  year  statute  did  not  apply, 
the  trial  Court  cited  only  Suter  v.  Wenatchee  Water 
Power  Co.,  35  Wash.  1,  76  Pac.  298;  Weller  v.  Snoqual- 
mie  Falls  Lbr.  Co.,  155  Wash.  526,  285  Pac.  446,  and 
Riblet  V.  Spokane-Portland  Cement  Co.,  41  Wn.  (2d) 
249,  248  P.  (2d)  380  (1-97-98).  None  of  these  three  cases 
was  pleaded  in  trespass.  The  Suter  case  was  pleaded  in 
negligence  and  the  Weller  and  Riblet  cases  were  plead- 
ed in  nuisance.  Because  of  these  pleadings,  it  is  difficult 
to  see  how  the  trespass  statute  could  have  been  held 
applicable. 

The  facts  in  the  Suter  case  were  that  defendant  had 
constructed  an  irrigation  canal.  The  complaint  alleged 
that  the  "^anal  had  been  negligently  constructed  so  that 
surplus  water  escaped  and  flowed  over  plaintiffs'  lands. 
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A  demurrer  to  this  complaint  on  the  ground  that  the 
acts  complained  of  occurred  more  than  two  years  prior 
to  filing  was  overruled  in  the  trial  court.  The  Supreme 
Court  of  Washington  reversed.  It  held  that  the  three 
year  trespass  statute  did  not  apply  and  that  the  two  year 
statute  did.  It  said  the  acts  complained  of  did  not  consti- 
tute a  trespass.  It  noted  that  the  theory  of  the  complaint 
was  negligence.  In  so  doing  it  noted  that  the  original 
construction  of  the  canal  was  lawful,  if  negligent.  There- 
fore any  damage  to  plaintiffs  was  an  indirect  conse- 
quence of  a  lawful  act.  The  Court  recognized  that  the 
distinction  between  direct  and  indirect  injury  was  not 
the  only  test  of  trespass  in  these  words: 

"...  One  of  the  [not  the  only]  best  test  by  which 
to  distinguish  trespass  is  found  in  the  answer  to  the 
question,  when  was  the  damage  done?  ..."  (35 
Wash.,  p.  6)  (quotation  from  the  Hicks  case) 

Later  in  the  opinion  the  Court  made  it  very  clear 

that  it  was  holding  that  the  three  year  trespass  statute 

did  not  apply  because   (1)   plaintiffs'   own  theory  was 

negligence  and  (2)  because  the  original  construction  of 

the  canal  by  defendant  was  lawful.  The  Court  said  on 

these  points: 

"Respondents  argue  in  their  brief  that  appel- 
lant's act  was  a  forcible  one,  in  that  they  assert  it 
let  the  waters  into  the  canal  through  the  headgate, 
and  that  the  injury  to  their  lands  was  the  immediate 
result  of  such  forcible  act.  It  is  asserted  that  the 
water  was  under  appellant's  absolute  control  from 
the  time  it  entered  into  its  canal  from  the  Wenat- 
chee  river  until  it  was  let  out  at  the  end  oi  the  lat- 
eral. Such  is,  however,  not  the  case  alleged  in  the 
complaint.  The  complaint  is  based  upon  negligence 
in  the  construction  of  the  canal,  and  upon  its  insuf- 
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ficiency  to  carry  the  surplus  water  which  accumu- 
lated, at  the  time  mentioned,  by  drainage  from 
above.  If  such  were  true,  it  is  manifest  that  the 
water  was  not  under  the  immediate  and  absolute 
control  of  appellant,  as  respondents  now  argue.  The 
theory  of  the  complaint  is  that  the  injury  resulted 
from  negligent  construction,  which  occurred  long 
before,  and  whereby  appellant  failed  to  properly 
handle  the  waste  and  surplus  water.  The  act  was 
remote  from  the  injury.  The  latter  was  purely  con- 
sequential, and  not  the  direct  or  immediate  result 
of  the  former.  Moreover,  if  respondents'  present  ar- 
gument were  supported  by  the  allegations  and 
theory  of  the  complaint,  then,  even  though  appel- 
lant had  full  control  of  the  water,  it  still  follows, 
from  the  reasoning  in  the  cases  cited  above,  that  it 
was  not  doin^  a  thing  unlawful  in  itself  when  it  per- 
mitted the  water  to  run  through  its  canal;  and  if, 
after  running  through  the  canal,  it  was  negligently 
permitted  to  escape,  the  appellant  was  liable  for 
consequential  damages  recoverable  at  common  law 
in  an  action  on  the  case  only,  and  not  in  an  action 
of  trespass.  We  therefore  think  that,  under  the  cause 
of  action  stated  in  the  complaint,  our  statute  of  lim- 
itations barred  the  action  after  two  years.  It  follows  j 
that  the  court  erred  in  overruling  the  demurrer  to  ' 
the  complaint."  (35  Wash.  pp.  8-9,  emphasis  sup- 
plied.) 

As  noted  above,  the  trial  Court,  in  refusing  to  apply 
the  three  year  trespass  statute  to  the  cases  at  bar,  re-  | 
lied  on  the  Weller  and  Riblet  cases  in  addition  to  the 
Suter  case.  Not  only  was  the  Weller  case  pleaded  in  nuis-  k 
ance;  there  was  no  discussion  in  the  Court's  opinion  of 
either  the  substantive  law  of  trespass  or  of  the  limita- 
tions point  as  to  trespass.  In  the  Riblet  opinion  there  was 
clear  recognition  that  appellant's  theory  below  was  nuis- 
ance. Ap^  jllant  nevertheless,  in  a  nuisance  case,  tried  to 
convince  the  Court  that  the  three  year  trespass  limita- 
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tion  was  properly  applicable.  This  the  Court  quite  cor- 
rectly rejected  (at  p.  258  of  41  Wn.  (2d)). 

As  we  have  seen,  the  Suter  opinion  refused  to  apply 
the  three  year  trespass  statute  because  the  theory  of  the 
complaint  was  negligence  and  because  the  original  build- 
ing of  the  canal  was  not  unlawful  in  itself.  We  submit 
that  the  theory  of  the  present  complaints  is  trespass  and 
that  it  is  not  lawful  in  Washington  or  anywhere  else 
to  deposit  solids  on  another's  real  property. 

As  to  the  theory  of  the  complaints,  Judge  Fee  ruled 
in  Arvidson  in  1952,  a  year  and  one-half  before  trial, 
that  the  complaint  stated  a  cause  of  action  in  trespass. 
The  opinion  is  reported  at  107  F.  Supp.  51  and  the  hold- 
ing to  that  effect  is  in  the  first  paragraph  of  the  opinion. 
Because  the  complaint  stated  a  cause  of  action  in  tres- 
pass, Judge  Fee  held  that  the  action  could  not  be  re- 
moved to  Oregon.  It  could  not  be  removed  to  Oregon 
because  the  Oregon  Supreme  Court  had  held  Oregon 
Courts  had  no  jurisdiction  over  foreign  trespasses  upon 
real  properties.  107  F.  Supp.  51,  52. 

The  trial  Judge  was  of  opinion  that  this  ruling  was 
not  a  ruling  on  Washington  law  (1-96).  On  the  con- 
trary, it  seems  clear  to  us  that  it  was  a  ruling  on  Wash- 
ington law.  The  complaint  alleged  that  the  Arvidson 
farms  were  in  Washington  and  that  appellee  had  deposit- 
ed solids  on  them.  If  that  had  not  been  a  Washington 
trespass,  Judge  Fee  would  have  been  free  to  order  the 
action  to  Oregon  or  at  least  the  Oregon  cases  dealing  with 
foreign  trespass  would  have  been  inapplicable,  and  the 
whole  basis  of  Judge  Fee's  opinion  summarized  in  the 
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preceding  paragraph  rather  pointless.  Though  Judge 
Fee's  opinion  probably  became  the  law  of  the  case,  all 
we  find  it  necessary  to  point  out  in  what  follows  is  that 
he  was  right. 

The  Suter  case  was  decided  in  1904.  In  1909  the 
Washington  Supreme  Court  not  only  held  that  the 
Washington  law  of  trespass  accords  with  the  common 
law,  but  defined  what  it  was  at  common  law.  In  Welch 
V.  Seattle  &>  Montana  R.  Co.,  56  Wash.  97,  105  Pac.  166 
at  pp.  99-100  of  56  Wash.,  the  following  appears: 

"It  is  the  established  rule  of  this  court  that  the 
question  of  whether  an  action  is  an  action  for  tres- 
pass upon  real  property  depends  upon  what  was 
deemed  trespass  at  the  common  law,  and  in  order 
to  determine  that  question  it  is  necessary  to  examine 
the  common  law  authorities.  In  2  Cooley's  Black- 
stone  (4th  ed.),  page  208,  the  author  says  that, 
'Trespass  in  its  largest  and  most  extensive  sense, 
signifies  any  transgression  or  offence  against  the  law 
of  nature,  or  society,  or  of  the  country  in  which  we 
live;  whether  it  relates  to  a  man's  person,  or  his 
property.'  But  that  'in  the  limited  and  confined 
sense  in  which  we  are  at  present  to  consider  it,  it 
signifies  no  more  than  an  entry  on  another  man's 
ground  without  a  lawful  authority,  and  doing  some 
damage,  however  inconsiderable,  to  his  real  prop- 
erty.' The  essential  idea  seems  to  have  been  the 
breaking  of  a  close  by  force,  the  words  of  a  writ  of 
trespass  commanding  the  defendants  to  show  cause 
quare  clausum  querentis  fre^it;  and  it  was  frequent- 
ly called  trespass  vi  et  armis.  So  great  a  regard  did 
the  law  have  for  a  man's  close  or  premises  that  it 
presumed  damages  would  accrue  from  the  breaking 
into  or  penetrating  such  close,  even  if  it  was  no  more 
than  the  trampling  of  the  herbage  therein.  An  action 
set  cl  ^  forth  such  facts  as  these  was  an  action  in 
trespass,  as  distinguished  from  what  was  designated 
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an  action  on  the  case,  where  the  injury  resulting 
from  the  action  was  not  caused  by  direct  force,  but 
was  consequential  or  an  injury  resulting  indirectly 
from  the  act  complained  of.  Mr.  Blackstone,  on 
page  123  of  Book  3  (Lewis'  ed.),  makes  a  distinc- 
tion as  follows: 

"  '  And  it  is  a  settled  distinction,  that  where  an 
act  is  done  which  is  in  itself  an  immediate  injury  to 
another's  person  or  property,  there  the  remedy  is 
usually  by  an  action  of  trespass  vi  et  armis;  but 
where  there  is  no  act  done,  but  only  a  culpable 
omission,  or  where  the  act  is  not  immediately  in- 
jurious, but  only  by  consequence  and  collaterally, 
there  no  action  of  trespass  vi  et  armis  will  lie,  but 
an  action  on  the  special  case,  as  the  damages  con- 
sequent on  such  omission  or  act.'  " 

The  important  principle  involved  in  the  foregoing 
extract  is  that  damages  are  presumed  from  the  breaking 
of  the  close.  In  other  words,  if  defendant  breaks  the 
close,  liability  is  absolute,  damage  or  no  damage. 

This  principle  was  dicta  in  the  Welch  case  because 
the  Court  held  there  was  no  physical  invasion.  56  Wash. 
97,  101,  2.  The  dicta  was  applied  later,  however,  in  Gray 
V.  Harris  &  Son,  200  Wash.  181,  93  P.  (2d)  385.  There, 
on  one  cause  of  action,  plaintiff  had  been  awarded  $100 
because  defendant  had  hauled  some  timber  over  an  old 
road  on  plaintiff's  real  property.  The  Washington  Su- 
preme Court's  views  were  these: 

"(4)  Appellant  contends  that  the  trial  court 
should  in  no  event  have  allowed  more  than  nominal 
damages  to  respondents  on  their  second  cause  of 
action. 

"There  is  no  question  but  that  appellant  was  a 
trespasser  upon  respondents'  land,  after  redemption. 
The  testimony  shows  that  it  hauled  over  this  land 
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at  least  600,000  board  feet  of  timber,  after  respon- 
dents had  redeemed,  and  before  this  action  was  be- 
gun, with  out  respondents'  permission,  and  without 
any  right  so  to  do.  However,  the  testimony  also 
shows  that  the  hauling  was  upon  an  old  road  that 
had  been  there  for  some  ten  years,  and  that  the  only 
damage  was  such  as  might  result  from  the  use  of 
this  private  road.  The  only  testimony  bearing  upon 
the  damage  to  the  land  from  such  hauling  seems  to 
be  based  upon  the  claimed  resonable  value  per 
thousand  feet  for  hauling  timber  over  this  road.  We 
are  of  the  opinion  that  there  is  no  testimony  herein 
which  would  justify  a  judgment  against  appellant 
on  the  second  cause  of  action  in  the  sum  of  one 
hundred  dollars,  but  a  technical  trespass  having 
been  proven,  we  think  respondents  are  entitled  to 
nominal  damages  in  the  sum  of  one  dollar,  on  their 
second  cause  of  action."  (200  Wash.  181,  188-9.) 

Obviously  this  extract  is  susceptible  only  of  the 
meaning  that  upon  proof  that  the  close  was  broken  the 
liability  is  absolute  without  any  proof  of  actual  damages. 

Clark  Lloyd  Lum.  Co.  v.  Puget  Sound  &  C.R.  Co., 

92   Wash.   601,    159   Pac.    774   also  dealt  with  trespass. 

There  the  railroad  wanted  to  lay  some  track  along  the 

lumber  company's  property  and  the  parties  entered  into 

an  agreement  to  that  effect.  In  disregard  of  the  rights 

conferred,  the  railroad  blasted  some  stumps  and  threw 

some   debris   into   a   cove   where   the   lumber   company 

maintained   some   booms.    The   question   presented  was 

whether  those  acts  constituted  a  trespass  for  the  purpose 

of  the  statute  of  limitations.  The  Court  held  that  they 

did.  It  said: 

"...  The  blasting  of  the  stumps  and  the  waste  of 
the  r'-bris  over  the  bank  and  into  the  cove  was  an 
immediate  injury.   The  damages  which  may  result 


97 

do  not  have  to  be  immediate  to  sustain  an  action 
under  Sec.  159.  The  statute  does  not  concern  itself 
with  the  moment  of  time  when  the  damage  actually 
accrues,  or  the  amount  of  the  damage.  They  may 
continue  and  grow  in  volume.  It  concerns  itself  only 
with  the  character  of  the  trespass.  If  a  thing  lawful 
to  be  done  results  in  damage,  the  case  falls  under 
the  two-year  statute.  If  the  thing  done  is  wrongful 
in  its  inception  to  the  extent  that  it  presently  in- 
vades a  property  right,  the  three  year  statute  ap- 
plies ..."  (92  Wash,  at  p.  605) 

This  extract  clearly  supports  our  view  that  the  de- 
posit of  solids  presently  invades  a  property  right  when- 
ever the  damage  was  done,  and  irrespective  of  the  amount 
of  damage. 

The  common  law  of  trespass  has  been  defined  else- 
where exactly  the  same  as  it  has  been  defined  in  Wash- 
ington. I  Restatement  of  the  Law  of  Torts,  Sec.  158  at 
p.  359  defines  trespass  at  common  law  as  follows: 

"One  who  intentionally  and  without  a  consensual 
or  other  privilege 

(a)  Enters  land  in  possession  of  another  or  any 
part  thereof  or  causes  a  thing  or  third  person  so 
to  do  *  *  *  is  liable  as  a  trespasser  to  the  other 
irrespective  of  whether  harm  is  thereby  caused. 

*    Hs    *    " 

Under  the  comment  on  clause  (a)   at  page  362  ap- 

pers  the  following: 

"r?.  Causing  Entry  of  a  Thing.  The  actor  with- 
out himself  entering  the  land  may  invade  another's 
interest  in  its  exclusive  possession  by  throwing,  pro- 
pelling or  placing  a  thing  either  on  or  beneath  the 
surface  of  the  land  or  through  the  air  space  above 
it.  Thus,  in  the  absence  of  the  possessor's  consent  or 
other  privilege  so  to  do,  it  is  an  actionable  trespass 
to  throw  rubbish  on  another's  land,  even  though  he 
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himself  uses  it  as  a  dump  heap,  or  to  fire  projectiles 
or  to  fly  an  advertising  kite  or  balloon  through  the 
air  above  it,  even  though  no  harm  is  done  to  the 
land  or  to  the  possessor's  enjoyment  of  it.  In  order 
that  there  may  be  a  trespass  under  the  rule  stated 
in  this  Section,  it  is  not  necessary  that  the  foreign 
matter  should  be  thrown  directly  and  immediately 
upon  the  other's  land.  It  is  enough  that  an  act  is 
done  which  will  to  a  substantial  certainty  result  in 
the  entry  of  the  foreign  matter.  Thus,  one  who  close 
to  another's  boundary  so  piles  sand  that  by  force 
of  gravity  alone  it  slides  down  onto  his  neighbor's 
land  or  who  so  builds  an  embankment  that  during 
ordinary  rainfalls  the  dirt  from  it  is  washed  upon 
adjacent  lands  becomes  thereby  a  trespasser  on  the 
other's  land."  (Emphasis  supplied.) 

The  Oregon  Federal  Court  through  Judge  Fee  has 
had  occasion  recently  to  consider  the  application  of  the 
common  law  of  trespass  to  a  particular  fact  situation. 
Ure  V.  United  States,  93  F.  Supp.  779,  aff'd  sub  nom 
White  V.  U.S.,  (CA9)  193  F.  (2d)  505.  That  case  involv- 
ed one  group  of  plaintiffs  who  sought  to  prove  liability 
on  the  theory  of  negligence  for  failure  of  defendant  to 
deliver  irrigation  water  to  their  crops  and  another  group 
which  sought  to  prove  strict  liability  on  the  theory  of 
trespass  when  their  lands  were  flooded  by  the  breaking 
of  an  irrigation  canal.  Concerning  the  failure  to  deliver 
water,  the  Court  held  that  no  negligence  had  been  prov- 
ed. Concerning  the  flooding  cases,  the  Court  held  that 
trespass  involving  strict  liability  was  involved.  The  Court 
did  so  in  the  following  language: 

"...  When  one  voluntarily  and  deliberately 
does  an  act  upon  his  own  land  which  results  in  a 
phy^''^al  trespass  upon  lands  in  other  ownership,  the 
liabi.:.y  is  absolute  ..."  (p.  787  of  93  F.  Supp.) 
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On  May  4,  1950,  plaintiffs  closed  their  cases  before 
Judge  Fee,  sitting  in  Oregon,  in  Kerr,  et  al.,  and  Mc- 
Callister,  et  al.,  v.  Reynolds  Metals  Company.  These 
were  damage  actions  against  the  Troutdale  plant.  De- 
fendant in  that  case  was  represented  by  the  same  firm 
as  represents  appellee  here.  Some  plaintiffs  were  resi- 
dents of  Washington  and  some  of  Oregon.  Defendant 
moved  for  and  argued  a  motion  for  an  involuntary  non- 
suit (Tr.  in  Kerr  and  McCallister,  838)  under  R.  41-B, 
F.R.C.P.  The  Court  denied  the  motion  and  said: 

"Then  I  think  that  there  is  some  evidence  in 
this  case  from  which  the  Court  could  deduce  or  in- 
fer very  properly  that  there  were  particles  develop- 
ed in  the  pots  at  Reynolds  Metals  Company  that 
were  tranferred  physically  onto  the  properties  of  the 
plaintiffs.  As  to  whether  they  caused  damage  or  not 
would  then  not  be  a  question,  because  by  mere 
physical  invasion  plaintiffs  have  established  their 
case. 

*     *     *     iH 

"  "^  *  *  The  Court  is  of  the  necessity  of  giving  at 
least  nominal  damages  for  the  trespass  which  I 
think  up  to  this  point  has  probably  been  established, 
and  from  there  on  determine  how  many  of  these 
claims  are  valid."  (Tr.  in  Kerr  and  McCallister, 
846.) 

87  C.J.S.,  Trespass,  Sec.  13,  is  in  accord  with  the  Re- 
statement trespass  rule.  It  reads: 

"Every  unauthorized  entry  is  a  trespass,  regard- 
less of  the  degree  of  force  used,  even  if  no  damage 
is  done  or  the  injury  is  slight  and  gives  rise  to  a 
cause  of  action  for  nominal  damages  at  least  ..." 
(Sec.  13(b)  pp.  965-6,  citing  Welch  v.  Seattle  &> 
Montana  R.  Co.,  56  Wash.  97,  105  P.  166,  discussed 
supra.) 
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"Entry  by  Thing  Controlled  by  Defendant.  The 
entry  need  not  be  in  person  but  may  be  by  the  pro- 
jection of  force  beyond  the  boundary  of  the  land 
where  the  projecting  instrument  is  employed.  Thus, 
the  trespass  may  be  committed  by  casting  earth,  or 
other  substances,  upon  another's  land  ..."  (Sec. 
13(c),  pp.  966-7,  citing  Ure  v.  United  States,  93  F. 
Supp.  779,  discussed  supra). 

To  the  same  effect  is  52  Am.  Jur,  Trespass,  Sec.  12, 

page  844: 

"At  common  law  every  man's  land  was  deemed 
to  be  inclosed,  so  that  every  unwarrantable  entry 
on  such  land  necessarily  carried  with  it  some  dam- 
age for  which  the  trespasser  was  liable.  Any  entry 
on  land  in  the  peaceable  possession  of  another  is 
deemed  a  trespass,  without  regard  to  the  amount  of 
force  used,  and  neither  the  form  of  the  instru- 
mentality by  which  the  close  is  broken  nor  the  ex- 
tent of  the  damages  is  material.  ..." 

The  three  text  writers  and  Judge  Fee  are  thus  in 
agreement  with  the  Washington  cases  as  to  what  con- 
stitutes trespass  at  common  law.  Accordingly,  if  the 
evidence  showed  (Point  I  above)  that  appellee  deposited 
solids,  there  is  no  question  but  that  trespasses  were 
made  out  under  the  law. 

C.  The  Washington  Limitations  Law  as  to  Personalty. 

Under  Point  III  (A)  above,  we  pointed  out  that  the 
trial  Court  before  (1-12,  138)  and  after  (1-97)  trial 
held  that  the  Washington  two  year  statute  applied  to 
the  personalty  claims  and  not  the  three  year  statute. 
The  three  year  statute  reads : 
"Within  three  years: 

H;        *        * 
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"2.  An  action  for  taking,  detaining  or  injuring 
personal  property,  including  an  action  for  the  spe- 
cific recovery  thereof,  or  for  any  other  injury  to  the 
person  or  rights  of  another  not  hereinafter  enumer- 
ated; *  *  *"   (R.C.W.  4.16.080(2)) 

The  two  year  statute  (R.C.W.  4.16.130)  reads: 

"An  action  for  relief  not  hereinbefore  provided 
for  shall  be  commenced  within  two  years  after  the 
cause  of  action  shall  have  accrued." 

In  its  written  decision  the  trial  Court  said  it  was 
"fully  satisfied"  (1-97)  the  latter  of  these  statutes  ap- 
plied. That  conclusion  was  "inescapable"  to  the  trial 
Court  (1-97),  under  six  cases  which  it  cited,  but  did  not 
in  any  way  analyze.  The  six  cases  are:  Northern  Grain 
&>  Warehouse  Co.  v.  Hoist,  95  Wash.  312,  163  Pac.  775; 
Clark  Lloyd  Lbr.  Co.  v.  Puget  Sound  &>  Cascade  Ry. 
Co.,  92  Wash.  601,  159  Pac.  774;  Irwin  v.  J.  K.  Lumber 
Co.,  119  Wash.  158,  205  Pac.  424;  Constable  v.  John  P. 
Duke,  144  Wash.  263,  257  Pac.  637;  Noble  v.  Martin, 
191  Wash.  38,  70  P.  (2d)  1064  and  Luellen  v.  Aberdeen, 
20  Wn.  (2d)  594,  148  P.  (2d)  849. 

We  shall  analyze  the  cases  cited  by  the  Court.  How- 
ever, it  is  probably  worth  pointing  out  first  that  the 
Washington  limitations  statutes  are  unique  at  least  in 
one  respect.  Most  codes  have  a  residuary  or  "catch-all" 
statute  providing  a  period  of  limitations  for  actions  not 
otherwise  dealt  with.  The  Washington  two  year  statute 
above  quoted  is  such  a  statute.  However,  the  last  clause 
of  the  section  of  the  Washington  three  year  statute  deal- 
ing with  personalty  above  quoted,  is  also  a  "catch-all". 
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The  Washington  three  year  statute  has  seven  sub- 
divisions. As  we  have  seen  (Point  111(B)),  the  first 
one  deals  only  with  waste  or  trespass  upon  real  prop- 
erty. The  first  two  clauses  of  the  second  deal  with  any 
injury  to  personal  property;  and  the  last  clause  deals 
with  ".  .  .  any  other  injury  to  the  person  or  rights  of 
another  not  hereinafter  enumerated,  .  .  ."  The  remain- 
ing five  subdivisions  deal  with  specific  types  of  injuries 
to  "the  person  or  rights".  The  Washington  Legislature 
should  have  foreseen  that  when  a  "person  or  rights"  case 
arose  which  was  not  mentioned  in  one  of  the  five  sub- 
divisions of  the  three  year  statute  after  R.C.W.  4.16.- 
080(2),  a  cojitention  would  be  made  that  the  last  clause 
of  4.16.080(2)  applied  instead  of  the  regular  "catch-all" 
two  year  statute  (R.C.W.  4.16.130).  Indeed,  unless  some 
limiting  language  be  read  into  the  last  clause  of  R.C.W. 
4.16.080(2),  it  is  impossible  to  read  it  with  R.C.W. 
4.16.130.  Such  a  case  did  come  along  in  Northern  Grain 
&>  Warehouse  Co.  v.  Hoist,  95  Wash.  312,  163  Pac.  775. 
This  is  the  first  case  cited  by  the  trial  Court  (1-98)  in 
support  of  its  conclusion  that  the  two  year  statute  ap- 
plied to  the  cases  at  bar.  In  that  case  Hoist,  a  grain  in- 
spector, neglected  to  get  a  bond  from  a  warehouseman 
so  that  Northern  Grain  could  not  collect  from  the  ware- 
house man  when  he  defaulted.  The  Washington  Supreme 
Court  solved  the  problem  created  by  the  Legislature  by 
first  deciding  that  the  claim  against  Hoist  was  indirect, 
the  direct  fault  being  that  of  the  warehouseman  in  de- 
faulting. Then  the  Court  went  on  to  hold  that  where  a 
claim  is  made  of  injury  to  "the  person  or  rights"  not 
covered  L  ,  the  five  subdivisions  of  R.C.W.  4.16.080  after 
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the  second  subdivision,  the  injury  must  be  direct  to  fall 
within  the  last  clause  of  4.16.080(2);  if  indirect,  the 
claim  was  limited  by  the  two  year  provision  of  4.16.130. 
Only  that  way,  said  the  Court,  could  the  two  statutes  be 
read  together  (95  Wash.  312,  315). 

An  example  of  a  direct  injury  within  the  meaning  of 
the  last  clause  of  4.16.080(2)  is  Luellen  v.  Aberdeen,  20 
Wn.  (2d)  594,  148  P.  (2d)  849,  cited  by  the  trial  Court 
in  support  of  the  ruling  below.  There  it  was  held  that  a 
police  officer  in  a  mandamus  proceeding  had  suffered  a 
"direct"  invasion,  so  he  got  the  benefit  of  the  last  clause. 

We  do  not  think  either  Hoist  or  Luellen  applies  to 
the  cases  at  bar.  We  are  not  claiming  an  injury  to  "the 
person  or  rights"  not  enumerated  in  any  of  the  five  sub- 
divisions of  4.16.080  after  subdivision  2  as  in  those  cases. 
Instead,  we  claim  that  the  first  clause  of  4.16.080(2)  ap- 
plies here,  because  of  injury  to  "personal  property".  It 
could  hardly  be  more  in  point. 

Probably  the  trial  Court  applied  4.16.130  to  the  per- 
sonalty claims  at  bar  because,  having  decided  that  no 
trespass  upon  real  property  was  made  out  because  the 
injury,  if  any,  was  indirect  rather  than  direct,  it  thought 
the  same  distinction  applied  to  personalty.  We  are  not 
sure  of  this  for  the  Court  gave  no  reason  for  applying 
4.16.130  to  personalty.  In  any  event,  we  think  nothing 
could  be  clearer  than  appellants  claimed  injury  to 
their  cattle,  i.e.,  to  their  personal  properties.  Whether 
that  injury  be  direct  or  indirect  makes  no  difference  be- 
cause the  first  clause  of  4.16.080(2)  makes  no  such  dis- 
tinction. The  distinction  is  a  Court  created  one,  but  it 
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was  never  applied  by  the  Washington  Supreme  Court  to 
personal  property;  that  is  to  the  first  clause  of  4.16.080 
(2).  It  was  created  out  of  necessity  (the  Hoist  case)  and 
was  applied  only  to  the  last  clause  of  4.16.080(2);  that 
is,  where  the  "person  or  rights"  are  involved  and  the 
claim  does  not  fall  within  one  of  the  five  subdivisions  of 
4.16.080  after  4.16.080(2). 

Irwin  V.  J.  K.  Lumber  Co.,  119  Wash.  158,  205  Pac. 
424,  cited  by  the  trial  Court,  very  clearly  supports  ap- 
pellants' position  here.  That  case  involved  an  infringe- 
ment of  fishing  rights.  The  Washington  Supreme  Court 
held  the  rights  to  be  personal  property  and  without  fur- 
ther ado  applied  the  predecessor  of  4.16.080(2). 

The  trial  Court  also  cited  Clark  Lloyd  Lumber  Co. 
V.  Puget  Sound  &  Cascade  Ry.  Co.,  92  Wash.  601,  159 
Pac.  774;  Constable  v.  John  P.  Duke,  144  Wash.  263, 
257  Pac.  637,  and  Noble  v.  Martin,  191  Wash.  38,  70  P. 
(2d)  1064,  in  support  of  its  two  year  personalty  ruling. 
The  Clark  Lloyd  Lumber  Co.  case  deals  with  the  defini- 
tion of  trespass  upon  real  property  and  the  applicable 
period  of  limitations.  We  quoted  from  the  opinion  in  that 
case  in  Point  III(B)  above.  It  has  nothing  to  do  with 
the  law  of  limitations  as  to  personalty.  The  Constable 
and  Noble  cases  are  "person  or  rights"  cases.  Like  the 
Hoist  case,  they  are  claims  not  falling  within  the  last  five 
subdivisions  of  4.16.080(2).  Like  Hoist  they  involve 
derelictions  of  duty  and  hence  indirect  injuries.  Both  do 
no  more  than  follow  the  Hoist  case.  We  have  already 
shown  why  we  think  Hoist  does  not  apply  here. 
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CONCLUSION 

The  Court  should  hold  on  the  facts  that:  (1)  solids 
were  within  the  period  of  limitations  held  applicable  and 
up  to  the  time  of  trial  continuously  and  repeatedly  de- 
posited by  appellee  on  appellant's  real  properties  in  both 
cases;  and  (2)  appellee  injured  appellants'  cattle  sub- 
stantially in  both  cases  within  the  same  periods.  Having 
so  held  on  the  facts,  the  Court  should  hold  on  the  law 
that  (1)  the  deposit  of  solids  in  Washington  constitutes 
a  trespass  and  that  (2)  the  real  property  and  personal 
property  claims  are  limited  by  the  three  year,  and  not 
the  two  year,  Washington  statute  of  limitations.  The 
cases  should  then  be  remanded  with  instructions  to  the 
trial  Court  to  apply  the  Washington  three  year  statute 
of  limitations  to  both  types  of  claims  taking  into  con- 
sideration whatever  further  proof  may  be  in  its  opinion 
required.  Upon  remand,  the  trial  Court  should  also  be 
instructed  to  give  further  consideration  to  its  Conclusion 
in  both  cases  refusing  judgments  restraining  or  control- 
ling appellee's  further  operations  in  the  light  of  this 
Court's  holding  that  a  trespass  was  made  out  in  both 
cases. 

Respectfully  submitted, 

SCHAFER,  CRONAN   &"  NeLSON 

James  P.  Cronan,  Jr. 
Paul  M.  Reeder 

Of  Attorneys  for  Appellants. 
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STATEMENT  OF  THE  CASES 

Because  the  Statement  of  the  Cases  set  forth  in 
Appellants'  Brief  (pp.  2-12)  is  both  incomplete  and 
argumentative,  the  following  statement  is  submitted 
to  the  court: 


Arvidson  Action.  During  1941  and  1942,  the  Alumi- 
num Company  of  America  constructed  the  Troutdale 
aluminum   reduction   plant  for  the   United   States   of 
America  and  operated  the  same  as  lessee  from  May; 
20,   1942,  to  September  7,   1945.   Said  plant  was  not 
operated  from  September   7,   1945,  to  September  23,  | 
1946.   Appellee   commenced   operating   said   plant   onj 
September  23,  1946,  and  operated  the  same,  as  a  lessee,! 
continuously  thereafter  except  for  brief  periods  when! 
operations  were  curtailed  because  of  flood  conditions 
and  labor  difficulties  (R-I-14,  20). 

No  fume  control  or  collection  system  was  present) 
in  the  plant  during  the  3^/^  years  it  was  operated  by) 
the  Aluminum  Company  of  America.  Before  appellee] 
commenced  operating  the  plant  on  September  23,  1946, 
appellee  installed  water  pipes,  spray  heads  and  baffles 
to  precipitate  a  portion  of  the  gases,  fumes  and  particu-| 
lates,  including  fluorides,  otherwise  passing  through  the 
vents  in  the  roof.  This  system  collected  approximately! 
62  per  cent  of  the  fluorides  which  otherwise  would 
have  escaped  from  the  plant.  On  or  about  June  1,  1949, 
appellee   commenced   the   construction   of  a   different  j 
system  at  said  plant  which  was  completed  on  or  about 
November  3,  1950.  This  system  consists  of  hoods  for 
all  pots  in  said  plant,  the  connection  thereof  to   an 
induced-draft  system  for  the  removal  of  gases,  fumes 
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and  particulates  from  said  pots^  dust  collectors  and  wash 
towers  for  the  capture  of  the  gases,  fumes  and  particu- 
lates passing  into  the  induced-draft  system  before  the 
release  thereof  into  the  air;  and  roof  scrubbers  for  the 
capture  of  gases,  fumes  and  particulates  riot  drawn  into 
the  induced-draft  system  and  for  washing  of  the  same. 
The  new  system  collects  approximately  90  per  cent 
of  the  fluorides  which  otherwise  would  escape  from 
the  plant  (R-I-24-26). 

December  6,  1950,  the  Arvidson  appellants  filed  a 
complaint  in  which  they  alleged  that  they  resided  near 
Camas  and  Washougal,  in  Clark  County,  Washington, 
and  that  their  personal  and  real  properties  situated  in 
said  area  had  been  damaged  as  a  result  of  appellee's 
operation  of  the  Troutdale  aluminum  reduction  plant 
(R-I-2-5,  112).  The  original  24  plaintiffs  were  engaged 
in  dairy  and/or  beef  operations.  The  parties  stipulated 
in  the  pretrial  order  (paragraphs  XXI  and  XXII, 
R-I-52,  55)  that  the  claims  of  5  additional  persons  might 
be  considered  by  the  court.  At  the  time  that  the  trial 
commenced,  therefore,  14  farms  were  involved.  At  the 
conclusion  of  plaintiffs'  case  the  court,  upon  defendant's 
motion,  dismissed  the  action  as  to  plaintiffs  Lee  M. 
Miller  and  Delia  B.  Miller  for  lack  of  evidence  (R-IX- 
2559). 


Some  of  the  appellants  owned  or  leased  the  farms' 
involved  prior  to  the  construction  of  the  Troutdale  plant. 
Others  of  the  appellants  commenced  occupying  their 
properties  only  after  appellee's  operation  of  said  plant 
commenced  (R-I-26-54).  j 

The  Arvidson  appellants  contended  ( 1 )  that  they 
were  entitled  to  recover  $200,000  in  damages  for  alleged 
injuries  to  vegetation  and  animals  and  $350,000  idl 
damages  for  alleged  depreciation  in  the  value  of  theii 
real  properties;  and  (2)  that  appellee  should  be  en 
joined  from  operating  said  plant  until  measures  were 
taken  to  prevent  the  escape  of  fluorides  therefrorn 
(R-I-69,  71). 

Whiteaker  Action.  During  1941  and  1942  appellee 
constructed  the  Longview  aluminum  reduction  plan 
(R-I-140).  Appellee  commenced  operating  said  plan 
in  1941  and  operated  the  same  continuously  thereaftei 
except  for  a  period  commencing  on  June  5,  1947,  an(| 
ending  on  March  11,  1948,  when  operations  ceasec 
because  of  economic  conditions  (R-I-147-148).  |. 

Until  1946  said  plant  was  operated  without  an^ 
fume  collection  devices.  In  1946  and  1947  4  vertica 
wash  towers  were  installed  at  each  potline  building' 
In  1948  and  1949  4  additional  towers  were  installec 
at  each  potline  building.  These  towers  were  designed  t( 


precipitate  the  gases,  fumes  and  particulates  otherwise 
emanating  from  said  buildings  (R-I-149-151). 

November  12,  1952,  the  Whiteaker  appellants  filed 
a  complaint  in  which  they  alleged  that  they  resided 
near  Longview  and  Kelso,  in  Cowlitz  County,  Wash- 
ington, and  that  their  personal  and  real  properties 
situated  in  said  area  had  been  damaged  as  a  result  of 
appellee's  operation  of  the  Longview  plant  (R-I-11 8-121, 
216).  The  10  plaintiffs  were  engaged  in  operating  4 
dairy  farms,  3  of  which  are  situated  south  of  Kelso, 
Washington.  The  other  farm  is  west  of  the  Longview 
plant  (R-I-152-189).  Plaintiffs  Rawnsley  and  Josephson 
purchased  the  properties  occupied  by  them  prior  to  the 
construction  of  said  plant  (R-I-172,  184).  Plaintiffs 
Goldsmith  have  rented  the  property  being  occupied  by 
them  since  1947  (R-I-181).  Plaintiffs  Whiteaker  pur- 
chased the  property  being  occupied  by  them  in  1948 
(R-I-152). 

The  Whiteaker  appellants  contended  ( 1 )  that  they 
were  entitled  to  recover  $150,000  in  damages  for  alleged 
injuries  to  vegetation  and  animals  and  loss  of  profits 
and  $175,000  in  damages  for  alleged  depreciation  in 
the  value  of  their  real  properties;  and  (2)  that  appellee 
should  be  enjoined  from  operating  said  plant  until 
measures  were  taken  to  prevent  the  escape  of  fluorides 
therefrom  (R-I-191,  193). 


Pre-Trial  Proceedings.  August  31,  1953,  the  cour1 
ordered  the  Arvidson  and  Whiteaker  actions  consoli 
dated  for  pre-trial  and  trial  (R-I-216). 

j 
R.C.W.  4.16.080   (R.R.S.,  Section   159)   provides  ir' 

part  as  follows:  i 

"Within  three  years: 

"(1)  An  action  for  waste  or  trespass  upon  rea' 
property;  , 

"  ( 2 )  An  action  for  taking,  detaining,  or  injuring 
personal  property,  including  an  action  for  th( 
specific  recovery  thereof,  or  for  any  other  injur} 
to  the  person  or  rights  of  another  not  hereinaftei 
enumerated;" 

i' 

R.C.W.  4.16.130  (R.R.S.,  Section  165)  provides  in  par 
as  follows:  ] 

"An  action  for  relief  not  herein  otherwise  pro 
vided  for  shall  be  commenced  within  two  year; 
after  the  cause  of  action  accrued." 

Prior  to  trial,  and  after  argument  on  the  matter,  th( 
court  held  that  appellants'  claims  were  subject  to  tht 
two  year  limitation  period  set  forth  in  R.C.W.  4.16.13( 
(R.R.S.,  Section  165)   (R-I-96-97,  114,  217). 

Pre-trial  orders  were  settled  prior  to  the  commence 
ment  of  trial  (R-I-14,  140). 

Decision  of  Trial  Court.  Following  the  trial  of  th( 
two  actions  and  on  October  19,  1954,  the  trial  cour 


filed  a  written  opinion  setting  forth  the  court's  con- 
clusions concerning  the  issues  presented  in  the  actions 
(R-I-84-102).  Thereafter,  findings  of  fact  and  conclu- 
sions of  law  and  judgments  were  entered  in  the  actions 
based  upon  the  court's  opinion  (R-I-102-A-104,  208-A- 
210).  The  court  found: 

(1)  Appellee  had  not  trespassed  upon  appel- 
lants' properties; 

(2)  Appellee's  operation  of  the  Troutdale  and 
Longview  aluminum  plants  did  not  constitute  a 
nuisance;  and 

(3)  Appellants  were  not  entitled  to  injunctive 
relief. 

QUESTIONS  INVOLVED 

In  the  Statement  of  Points  set  forth  in  their  Desig- 
nation of  Contents  of  Record  on  Appeal  and  Statement 
of  Points,  appellants  contend  that  the  findings  of  fact 
XXVI,  XXVII,  XXVIII,  XXIX  and  XXX  and  conclu- 
sions of  law  III,  IV  and  V  in  the  Arvidson  action  and 
findings  of  fact  XVI,  XVII,  XVIII,  XIX  and  XX  and 
conclusions  of  law  II,  III,  IV  and  V  in  the  Whiteaker 
action  were  erroneous  (R-I-102-C-102-F,  208-B-208-D, 
222-224).  The  questions  involved  on  this  appeal  are: 

( 1 )  Should  these  actions  be  remanded  to  the 
trial  court  because  the  court  did  not  find  that  fluor- 
ides in  particulate  form  emanating  from  appellee's 
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aluminum  reduction  plants  settled  upon  appellant's! 
properties? 

(2)  Should  these  actions  be  remanded  to  the 
trial  court  because  the  court  found  that  appellants' 
cattle  had  not  been  injured  by  consuming  forage 
containing  fluorine  as  the  result  of  the  settling  of 

fluorides  from  appellee's  aluminum  reduction  plants 

i 

upon  such  forage? 

(3)  Should  these  actions  be  remanded  to  the 
trial  court  because  of  the  court's  decision  that  undei 
the  substantive  law  of  the  State  of  Washington  ajl 
two  year  limitation  period  is  applicable  to  claims! 
of  damage  to  real  and  personal  properties  assertedly 
caused  by  the  deposition  of  air-borne  fluorides  escap 
ing  from  an  aluminum  reduction  plant? 

While  appellants  contended  in  the  Statement  oi 
Points  set  forth  in  their  Designation  of  Contents  of  Recorcj 
on  Appeal  and  Statement  of  Points  that  the  court  erronj: 
eously  found  that  appellants'  real  properties  did  noi 
depreciate  in  value  as  a  result  of  appellee's  operatiorj 
of  the  aluminum  reduction  plants,  appellants  do  no| 
mention  this  matter  in  their  brief,  and,  therefore,  nc 
question  is  involved  on  this  particular  point. 


SUMMARY  OF  ARGUMENT 

I.  Fluorides  in  particulate  form  emanating  from 
appellee's  aluminum  reduction  plants  did  not  settle 
upon  appellants'  properties.  Even  if  such  fluorides  did 
settle  upon  appellants'  properties,  remanding  of  these 
actions  to  the  trial  court  would  not  be  warranted. 

A.  Appellants  failed  to  sustain  the  burden  of 
proving  that  fluorides  in  particulate  form  settled 
upon  their  properties  as  a  result  of  appellee's  opera- 
tion. 

B.  Even  if  appellants  proved  that  fluorides  in 
particulate  form  emanating  from  appellee's  alumi- 
num reduction  plants  settled  upon  appellants'  prop- 
erties, the  court  must  weigh  the  relative  conveni- 
ence and  inconvenience  to  the  parties  in  determining 
whether  the  actions  should  be  remanded  to  the 
trial  court. 

C.  The  hardships  to  appellee  and  the  public 
should  injunctive  relief  be  granted  exceed  the 
alleged  benefits  which  would  accrue  to  appellants 
from  the  granting  of  such  relief. 

II.  Appellants'  cattle  were  not  injured  as  the  result 
of  appellee's  operation  of  the  aluminum  reduction 
plants.  Even  if  appellants'  cattle  were  so  injured,  re- 
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manding  of  these  actions  to  the  trial  court  would  nol 
be  warranted. 

A.  Appellants  failed  to  sustain  the  burden  oi 
proving  that  their  cattle  were  injured  as  a  result  oi 
appellee's  operation  of  said  plants. 

1.  Appellants  failed  to  sustain  the  burden  oi 
proving  that  their  cattle  were  injured. 

2.  Appellants  failed  to  sustain  the  burden  oj 
proving  that  the  proximate  cause  of  any  injuries  tc 
their  cattle  was  appellee's  operation  of  the  plants. 

B.  Even  if  appellee's  operation  of  said  plant| 
was  the  proximate  cause  of  injuries  to  appellants! 
cattle,  the  court  may  not  award  damages  to  appef 
lants  unless  the  gravity  of  the  harm  to  appellant: 
outweighs  the  utility  of  appellee's  conduct. 

C.  The  utility  of  appellee's  conduct  outweigh 
the  gravity  of  the  harm,  if  any,  to  appellants. 

III.    The  claims  of  appellants  were  subject  to  a  tw( 

year  limitation  period.  Even  if  appellants'  claims  wer 

subject  to  a  three  year  limitation  period,  remanding  o 

these  actions  to  the  trial  court  would  not  be  warranted! 

I 

A.  The  claims  of  appellants  were  subject  to  il 
two  year  limitation  period. 

B.  Unless  the  court  finds  that  appellants  werj 
injured  as  a  result  of  the  operation  of  the  plants 
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determination  of  the  applicable  limitation  period 
is  moot. 

ARGUMENT 

I. 

Fluorides  in  particulate  form  emanating  from  appellee's 
aluminum  reduction  plants  did  not  settle  upon  appellants' 
properties.  Even  if  such  fluorides  did  settle  upon  appellants' 
properties,  remanding  of  these  actions  to  the  trial  court 
would  not  be  warranted. 

Fluorides  are  used  in  the  production  of  aluminum 
(R-IIl-32).  "Fluorides"  result  from  the  combination  of 
fluorine  with  other  chemical  elements.  Fluorides  are 
in  the  form  of  gases,  liquids  or  solids  (R-I-55,  189). 
Some  fluorides  escape  from  the  aluminum  reduction 
plants  operated  by  appellee  at  Troutdale  and  Long- 
view.  Pure  fluorine  has  never  escaped  from  said  plants 
(R-I-55,  189;  111-33).  Appellants  contend  that  the  proof 
in  these  actions  shows  that  fluorides  in  particulate  or 
solid  form  (as  distinguished  from  gaseous  fluorides) 
emanating  from  said  plants  settled  upon  appellants' 
properties  during  the  period  for  which  damages  are 
sought. 
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A.  Appellants  failed  to  sustain  the  burden  of  proving 
that  fluorides  in  particulate  form  settled  upon  their  prop-, 
erties  as  a  result  of  appellee's  operations. 

Inasmuch  as  appellants  contend  that  fluoride  par^ 
ticulates  from  appellee's  plants  settled  upon  then-  prop- 
erties, appellants  have  the  burden  of  proving  the  same. 
The  trial  court  recognized  that  appellants  failed  td 
establish  this  fact  by  a  preponderance  of  the  evidence.] 
Because  of  the  state  of  the  evidence  on  this  point,  the} 
trial  court  was  unable  to  determine  not  only  the  char\ 
acter^  but  also  the  amount,  if  any,  of  the  fluorine  ir^ 
the  forage  growing  on  the  property  of  appellants  whicli 
was  attributable  to  appellee's  operations.  The  trialj 
court's  comment  on  this  phase  of  the  actions  as  set 
forth  in  a  written  decision  was  as  follows  (R-I-92): 

"A  fair  inference  from  a  full  consideration  o\ 
the  evidence  on  this  phase  of  the  case  is  that  some 
part  of  the  fluorine  found  in  the  forage  at  points! 
within  the  vicinity  of  plaintiffs'  farms  during  the 
period  in  question  in  these  cases  is  attributable  tc, 
fluorides  escaping  from  defendant's  plants,  but  the! 
amount  and  character  thereof  is  a  matter  of  specU| 
lation  and  cannot  be  eletermined  with  any  degree 
of  certainty.  In  all  probability  some  areas  in  the! 
near  vicinity  of  the  plants  receive  deposits  of  par 
ticulates  or  soliels  in  a  minute  and  powelery  form  sc 
fine  as  not  to  be  observable  even  by  scientific 
methods.  There  is  no  evidence  in  the  record  indicat 
ing  that  direct  observation  of  solid  deposits  have 
been  made  on  plaintiff  farms  or  at  any  other  place:. 
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as  distant  from  the  plants  as  the  nearest  of  plain- 
tiffs^ farms. 

"A  further  factor  complicating  the  matter  is 
the  necessity  of  using  test  data  from  samples  gather- 
ed at  more  or  less  infrequent  intervals  at  scattered 
points  and  attempting  to  draw  inferences  from 
averages  of  such  data  as  to  particular  properties 
not  precisely  at  a  sampling  station.  It  is  apparent 
from  the  data  itself  that  rather  wide  variations  occur 
geographically  climatically  and  by  season.  When 
all  of  these  matters  are  considered  it  can  be  seen 
that  any  specific  finding  of  fluorine  content  in 
forage  on  the  particular  property  of  any  plaintiff 
must  very  largely  if  not  wholly  be  a  matter  of 
speculation  and  conjecture. ^^  (Emphasis  added) 


Thereafter  the  trial  court  entered  a  finding  in  the 
Arvidson  action  which  provided  as  follows  (R-I-102-C) : 

"All  forage  contains  some  fluorine.  The  court  is 
not  able  to  determine  the  amount  of  the  fluorine,  if 
any,  in  the  forage  growing  on  plaintiffs'  farms  which 
was  attributable  to  the  settling  upon  said  farms 
between  December  7,  1948,  and  November  4,  1953, 
of  fluorides  escaping  from  defendant's  Troutdale 
aluminum  reduction  plant." 

and  a  conclusion  based  upon  such  finding  that   (R-I- 

102-F): 

"Plaintiffs  did  not  sustain  the  burden  of  pro- 
ducing a  preponderance  of  credible  evidence  to 
establish  *  *  *  (b)  substantial  fluorine  contents  in 
forage  attributable  to  effluents  from  defendant's 
plants;" 
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The  court  entered  a  similar  finding  in  the  Whiteakei  ■ 
action  (R-I-208-B):  ' 

"All  forage  contains  some  fluorine.  The  court  isi 
not  able  to  determine  the  amount  of  the  fluorine,  iJ' 
any,  in  the  forage  growing  on  plaintiffs'  farms  whicfi 
was  attributable  to  the  settling  upon  saids  farm; 
between  November  12,  1950,  and  November  4,  1953 
of  fluorides  escaping  from  defendant's  Longviev^j 
aluminum  reduction  plant." 

and  a  similar  conclusion  (R-I-208-D): 

"Plaintiffs  did  not  sustain  the  burden  of  pro 
ducing  a  preponderance  of  credible  evidence  t< 
establish  *  *  *  (b)  substantial  fluorine  content  i^ 
forage  attributable  to  effluents  from  defendant' 
plants;" 

Of  course,  the  foregoing  findings  of  fact  will  no 
be  set  aside  unless  "clearly  erroneous." 
Rule  52  (a),  Federal  Rules  of  Civil  Procedure 

"Findings  of  fact  shall  not  be  set  aside  unlesl' 
clearly  erroneous,  and  due  regard  shall  be  given  t 
the  opportunity  of  the  trial  court  to  judge  of  th 
credibility  of  the  witnesses." 

The  burden  is  upon  appellants  to  show  that  these  fine 
ings  are  "clearly  erroneous."  The  burden  is  upon  hir 
who  attacks  a  finding  to  show  that  it  is  "clearl 
erroneous." 

Grace  Bros.  v.  Commissioner  of  Internal  Revenu 
(CA  9,  1949)   173  F.  (2d)   170,  174 
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Findings  of  fact  are  not  "clearly  erroneous"  unless 
unsupported  by  substantial  evidence  or  clearly  against 
the  weight  of  the  evidence  or  induced  by  an  erroneous 
view  of  the  law.  The  mere  fact  that  on  the  same  evi- 
dence the  appellate  court  might  reach  a  different  result 
does  not  justify  it  in  setting  these  findings  aside.  The 
appellate  court  does  not  consider  and  weigh  the  evi- 
dence de  novo. 

2  Barron  and  Holtzoff,  Federal  Practice  and  Pro- 
cedure (1950),  p.  834 

In  considering  whether  these  findings  are  "clearly 
erroneous,"  the  appellate  court  looks  only  to  the  evi- 
dence most  favorable  to  said  findings  and  such  reason- 
able inferences  as  may  be  drawn  from  such  evidence. 

Lewis  Mach.  Co.  v.  Aztec  Lines  (CA  7,  1949)   172 
F.  (2d)  746 

A  summary  of  the  evidence  bearing  directly  on  the 
matter  in  dispute  follows: 

Arvidson  Action.  The  best  evidence  as  to  whether  or 
not  any  fluorides  were  deposited  upon  appellants'  real 
properties  during  the  period  for  which  damages  are 
claimed  are  vegetation  samples  taken  during  the  period 
and  analyzed  for  the  purpose  of  determining  the  fluor- 
ine content  of  the  same  in  parts  per  million. 
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"Parts  per  million  is  a  way  of  expressing  ex-- 
tremely  small  amounts.  If  you  were  to  express  it 
in  percentage  you  would  have  a  decimal  point  and 
a  lot  of  zeros.  One  part  per  millions  means  one 
pound  in  a  million  pounds,  one  gallon  in  a  millionj 
gallons,  one  cubic  foot  in  a  million  cubic  feet,  one 
unit  of  whatever  you  express  to  it.  The  expressable 
unit  here  is  on  a  weight  to  weight  basis  and  you] 
could  express  it,  one  part  per  million  could  mean 
one  milligram  in  a  million  milligrams,  or  one  pound 
in  a  million  pounds,  one  part  in  a  million,  literally 
as  it  indicates."  (R-III-43) 


The  only  vegetation  samples  taken  on  appellants'  propj 

erties  and  introduced  in  evidence  at  the  trial  were  those' 

taken  by   appellee.   These   samples   were   taken   frorr, 

appellants'  farms  as  examinations  of  appellant's  cattle 

were    made.    The    following    samples    taken    on    thei 

following  dates  upon  farms  owned  by  the  following 

'i 
appellants,     upon     analysis,     showed     the     foUowingli 

amounts  of  fluorine:  i 
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Fluorine 

Content 

Sample 

(Parts  Per 

Appellant 

Date 

Type          I 

Million) 

Albert  A.  and 

Grass  near  bam. 

21 

Cherie  Arvidson 

10-26-53 

Grass  in  pasture 

S  of  barn. 

16 

(Ex. 

1492- A) 

Brandt 

10-28-53 

Grass. 

22 

(Ex. 

1492-D) 

Depoe 

10-28-53 

Grass  in  pasture 
E  of  barn. 
Grass  300  yards 

13 

NW  of  barn. 

9 

(Ex. 

1492-E) 

Grass  W  of  house 

:      8 

Ford 

10-26-53 

Grass  from  pas- 
ture SW  of  barn. 

13 

Grass  in  barnyard 

(Ex 

.  1492-B; 

fence  row. 

15 

R-VII-1643) 

Norelius 

10-26-53 

Grass  in  pasture 
N  of  barn. 
Grass  in  pasture 

9.7 

SE  of  barn. 

12 

(Ex. 

1492-C) 

Robson 

10-28-53 

Grass  near  barn. 
Grass  in  pasture 
NW  of  barn. 
Grass  in  pasture 

11 

8.5 

SE  of  barn. 

12 

(Ex. 

1492-H) 

Grass  in  pasture 

^  mile  S  of  barn. 

12 

Seekins 

10-28-53 

Grass  in  pasture 

W  of  barn. 

19 

(Ex 

.  1492-1) 

Stauffer 

11-12-53 

Field  SE  of  barn. 
Hill  200  yards  E 
of  bam. 
Field  250  yards 

12 
14 

E  of  barn. 

11 

(Ex, 

.  1492-J) 

Field  350  yards 

NW  of  barn. 

14 

Field  50  yards 

W  of  barn. 

15 

Johnston 

10-28-53 

Grass  from  pas- 

ture S  of  barn. 

9.7 

(Ex. 

1492-F) 

Grass  from  pas- 

ture W  and  NW 

of  barn. 

11 

18 

The  fluorine  values  set  forth  in  the  foregoing  table 
range  from  8  to  22  parts  per  million.  These  values  dc 
not  establish  that  the  fluorine  present  was  attributable 
to  the  settling  of  air-borne  fluoride  particulates.  Harold 
Zeh,  the  chief  chemist  for  appellee's  Troutelale  and 
Longview  plants,  testified  that  values  as  high  as  2C 
to  25  parts  per  million  could  be  considereel  as  normalJ 
(R-III-42,  72).  He  referred  to  samples  taken  by  his  stafl 
to  substantiate  this  opinion  (Ex.  1490,  1640;  R-III-73)j 
This  opinion  was  also  confirmed  by  the  sampling  o| 
forage  by  personnel  from  the  Western  Washingtorj 
Experiment  Station  at  Puyallup.  Location  G  was  th( 
control  (i.e.  normal)  area  with  respect  to  sampling  iij 
the  vicinity  of  the  Troutdale  plant  (R-III-132).  Yet  th< 
forage  in  this  area  at  times  contained  17-18  parts  pe' 
million  of  fluorine  (Ex.  20,  Location  G).  Sampling  a 
Locations  1  and  3  was  for  control  purposes  in  the  Long 
view  area  (R-III-188-190,  214).  Some  of  the  sample' 
from  Location  1  ran  as  high  as  22-24  parts  per  millioi 
(Ex.  520,  Location  1). 

The  fluorine  content  of  the  urine  of  cattle  indicate 
whether  or  not  the  fluorine  content  of  forage  is  abovl 
normal  (R-VIII-1969;  IX-2321).  Urine  which  has 
fluorine  content  of  5  to  10  parts  per  million  or  le« 
indicates  that  the  animal  from  which  the  sample  i 
taken  has  been  grazing  on  forage  containing  a  normc 
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amount  of  fluorine  (R-VIII-2017;  IX-2355).  The  follow- 
ing table  sets  forth  the  maximum  fluorine  content  of 
the  only  urine  samples  taken  from  animals  in  herds 
owned  by  the  following  appellants  on  the  following 

dates: 

Maximum  Fluorine 


Appellant 

Date  of 
Sample 

Content  (Parts 
Per  Million) 

Albert  A.  and 
Cherie  Arvidson 

10-26-53 

3.0 

(Ex.  1492-A; 
R-III-1642) 

Baker 

8-25-53 

5.7 

(R-I-29-30) 

Brandt 

10-28-53 

3.7 

(Ex.  1492-D; 
R-III-1645) 

Depoe 

10-28-53 

3.0 

(Ex.  1492-E; 
R-III-1646) 

Ford 

10-26-53 

4.3 

(Ex.  1492-B; 
R-III-1643) 

Isbister 

8-25-53 

2.4 

(R-I-38) 

Norelius 

10-26-53 

2.3 

(Ex.  1492-C; 
R-III-1644) 

Robson 

10-28-53 

2.7 

(Ex.  1492-F); 
R-III-1648) 

1  Seekins 

10-28-53 

5.9 

(Ex.  1492-1; 
R-lII-1649) 

Stauffer 

11-12-53 

2.3 

(Ex.  1492- J: 
R-III-1649) 

:  Johnston 

i 

10-28-53 

2.1 

(Ex.  1492-F; 
R-III-1647) 

;  Raymond  A.  and 
Blanche  Arvidson 

9-3-53 

8.3 

(R-I-54-55) 

The  highest  fluorine  content  found  in  any  of  the  hun- 
dreds of  samples  taken  from  August  25,  1953,  to  Novem- 
ber 12,  1953,  was  8.3  parts  per  million,  which  is  well 
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i 
within  the  aforesaid  hmits  of  5  to  10  parts  per  milhorl 

estabhshed  by  expert  testimony  without  contradiction, 

The  foregoing  analyses  of  urine  and  forage  samplee 
show  that  at  least  for  a  certain  period  in  1953  no  fluor- 
ides were  being  deposited  upon  the  farms  of  the  appel 
lants  referred  to  above.  Whether  or  not  fluorides  settlec 
upon  appellants'  farms  during  other  times  is  not  showr 
by  the  record  in  view  of  appellants'  failure  to  introduce 
proof  of  analyses  of  vegetation  growing  on  each  of  th( 
farms.  This  proof  is  not  supplied  by  the  periodic  sam 
pling  of  vegetation  by  appellee  and  by  personnel  fron 
the  Western  Washington  Experiment  Station.  Sampling 
was  conducted  by  the  latter  institution  during  the  perioc 
for  which  damages  are  claimed  (R-I-64-67).  However 
almost  all  the  samples  taken  were  near  the  north  shor< 
of  the  Columbia  River  and  far  distant  from  appellants 
properties.  None  of  the  samples  taken  by  appellee  dur 
ing  the  same  period  was  on  properties  occupied  b^ 
appellants  except  for  those  hereinbefore  referred  t( 
(R-I-56-63). 


1 


Appellants'  awareness  of  this  deficiency  in  proof  i 
shown  by  the  following  statement  (Appellants'  Brief 
p.  15): 

"As  to  Troutdale,  appellee  maintained  13  stai 
tions  on  the  Washington  side  of  the  Columbia.  Ha( 
the  results  obtained  been  obtained  on  appellant' 
farms  instead  of  on  the  stations,  the  results  wouL, 
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have  been  comparable  (III-79).  Later  Mr.  Zeh 
explained  that  the  testmg  stations  had  been  selected 
by  agreement  for  the  trial  because  they  bracketed 
the  farms  and  that  the  station  results  obtained  were 
comparable  to  results  that  would  have  been  obtained 
on  the  farms  if  the  distances  between  the  two  were 
reasonable  (III-122)." 

The  record  does  not  show  what  distance  is  "reasonable." 
Furthermore,  Mr.  Zeh  testified  on  recross  examination 
that  by  "comparable"  he  meant  "the  nearest  compari- 
son that  you  can  make"  (R-III-124).  It  does  not  follow, 
therefore,  that  because  a  sample  from  a  particular  sta- 
tion has  a  fluorine  content  in  excess  of  normal  the 
vegetation  on  the  farm  nearest  to  said  station  occupied 
by  one  of  the  appellants  has  an  above  normal  fluorine 
content.  Even  though  the  samples  taken  and  analyzed 
by  appellee  and  by  Western  Washington  Experiment 
Station  were  of  some  significance  in  this  respect,  on 
which  of  the  farms  involved  herein  did  fluorides  settle? 
Furthermore,  were  the  fluorides  foreign  matter,  i.e. 
particulates,  or  were  they  gaseous  in  nature?  The  state 
of  the  evidence  on  this  point  was  such  as  to  leave  the 
i|  trial  court  without  a  guide. 

Whiteaker  Action.  Appellee  did  take  periodic  forage 

samples  from  the  Rawnsley  farm  during  the  period  for 

which   damages   are    claimed.    Similar   samples    were 
J 
!  taken  upon  the  Rawnsley  farm  and  also  the  Whiteaker 

farm    by    personnel    from    the    Western    Washington 
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Experiment  Station.  Some  of  the  samples  so  taken  con- 
tained an  above  normal  amount  of  fluorine  (R-I-156-i 
164,  175-179).  j 

The  only  forage  and  urine  samples  taken  on  the 
Goldsmith  farm  were  by  appellee  on  October  19,  1953.' 
The  highest  fluorine  content  of  the  urine  samples  was 
5.1  parts  per  million  (Ex.  1624;  R-VII-1651).  The  fluor^j 
ine  content  of  the  forage  was  9.4  parts  per  millioni 
Each  of  these  results  is  within  the  normal  range  pre^ 
viously  referred  to  (supra,  p.  18). 

No  samples  of  forage  were  taken  on  the  Josephsortl 
property.  However,  on  August  4,  1953,  appellee  tool 
urine  samples  from  12  head  of  cattle.  The  highest  resul 
was  5.3  parts  per  million  (R-III-186).  This,  of  course 
was  within  the  normal  range. 

As  in  the  Arvidson  action,  the  foregoing  evidenc( 
is  the  only  evidence  directly  bearing  on  the  questior 
as  to  whether  or  not  fluorides  were  deposited  upoi 
appellants'  properties.  The  situation  is  the  same  as  ii 
the  Arvidson  case.  The  deficiency  in  proof  leaves  th( 
matter  subject  to  conjecture  and  speculation. 
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B.  Even  if  appellants  proved  that  fluorides  in  particu- 
late form  emanating  from  appellee's  aluminum  reduction 
plants  settled  upon  appellants'  properties,  the  court  must 
weigh  the  relative  convenience  and  inconvenience  to  the 
parties  in  determining  whether  the  actions  should  be 
remanded  to  the  trial  court. 

If  the  appellate  court  should  differ  with  the  trial 
court  and  conclude  that  particulate  fluorides  from 
appellee's  plants  settled  upon  appellants'  properties 
(thus  deciding  that  the  findings  of  fact  referred  to 
in  I.  A.  hereof  are  "clearly  erroneous"),  appellants 
contend  that  a  trespass  would  be  proved  and  the  actions 
should  be  remanded  for  further  consideration  of  injunc- 
tive relief  (Appellants'  Brief,  p.  11).  This  contention  is 
not  sound. 

If  the  court  concludes  that  the  settling  of  such  par- 
ticulate fluorides  constituted  a  trespass  (as  incorrectly 
I  contended  by  appellants  in  their  brief,  p.  89),  the  court 
must  apply  the  doctrine  of  comparative  injury  and 
balance  the  conveniences  and  inconveniences  of  the 
parties  in  order  to  determine  the  propriety  of  injunctive 
relief.  Even  though  there  is  a  continuing  trespass,  equity 
will  weigh  the  relative  convenience  and  inconvenience 
to  the  parties  in  determining  whether  injunctive  relief 
should  be  granted. 
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28  Am.  Jur.,  Injunctions,  Section  141,  p.  330 

"Injunction  against  a  trespass  is  sometimes  re- 
fused because  the  hardship,  injury,  or  inconvenience 
which  it  would  cause  the  defendant  is  out  of  all 
proportion  to  the  benefit  it  would  bring  to  the  plain- 
tiff, and  the  courts  have,  in  some  instances,  refrained 
from  restraining  the  commission  of  a  trespass  where 
the  injunction  would  result  in  little  or  no  benefit 
to  the  plaintiff,  and  would  cause  great  inconvenience 
and  expense  to  the  defendant." 

Clifton  Iron  Co.  v.  Dye  (1889)  87  Ala.  192,  6  Soj 
192,  193 


The  effect  of  an  injunction  upon  the  public  interesi 
must  also  be  considered  in  determining  the  propriety 
of  injunctive  relief  against  a  continuing  trespass. 

Aiinfo  V.  Salem  Wafer,  L.  &  P.  Co.  (1926)  120  Or.  202,  21^ 
250  Pac.  722 

"Even  though  there  has  been  a  continuing  tres 
pass  and  a  multiplicity  of  actions  would  result  if  the 
plaintiff  were  obliged  to  seek  redress  at  law,  equit} 
will  not  raise  its  restraining  arm  if,  by  so  doing, 
great  and  irreparable  injury  might  result  to  the 
public." 

Clifton  Iron  Co.  v.  Dye,  supra. 

C.  The  hardships  to  appelle  and  the  public  shoulc 
injunctive  relief  be  granted  exceed  the  alleged  benefit: 
which  would  accrue  to  the  appllants  from  the  grantinc 
of  such  relief. 
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The   court  entered   the   following  finding  in   the 
Arvidson  action   (R-I- 102-D): 

"Defendant's  operation  of  the  Troutdale  alumi- 
num reduction  plant  did  not  result  in  an  unreason- 
able nor  intentional  interference  with  plaintiffs'  use 
and  enjoyment  of  properties.  The  utility  of  defend- 
ant's operation  of  said  plant  and  the  importance  of 
the  same  to  the  economy  and  security  of  the  nation 
far  outweight  (sic)  plaintiffs'  injuries,  if  any." 

and  the  following  finding   in  the   Whiteaker  action 
(R-I-208-C): 

"Defendant's  operation  of  the  Longview  alumi- 
num reduction  plant  did  not  result  in  an  unreason- 
able nor  intentional  interference  with  plaintiff's  use 
and  enjo5rment  of  properties.  The  utility  of  defend- 
ant's operation  of  said  plant  and  the  importance  of 
the  same  to  the  economy  and  security  of  the  nation 
far  outweigh  plaintiff's  injuries,  if  any." 


These  findings  were  grounded  in  part  on  the  fact 
that  a  decree  making  further  operation  of  the  plants 
:ontingent  upon  the  elimination  of  air-borne  fluor- 
ides would  render  further  operation  impossible  and 
fesult  in  a  discontinuance  of  production  of  aluminum 
fhereat.  The  continued  production  of  aluminum  at  said 

blants  is  of  vital  importance  to  the  United  States,  espe- 

\ 

bially  in  view  of  appellee's  agreement  to  supply  it  with 

200,000,000  pounds  of  aluminum  for  a  5  year  period 

(Ex.  1322). 
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Moreover,  the  value  of  these  plants  to  the  com- 
munities in  which  each  is  located  is  obvious  from  the 
following  facts  which  were  received  in  evidence  (R-i 
VII-1 680-1 682):  ' 

"*  *  *  that  said  records  show  the  following 
information  with  respect  to  the  cost  of  operating 
the  fume  control  system  at  Longview  for  the  year 

1948,  $20,575.05;  for  the  year  1949,  $86,002.66;  for 
the  year  1950,  $121,330.04;  for  the  year  1951, 
$18,091.08;  for  the  year  1952,  $117,399.75;  for  the 
ten  months'  period  ended  October  31,  1953,  $126,-1 
514.46,  or  a  total  from  January  1,  1948,  until  October 
31,  1953,  of  $589,931.34;  that  the  operating  costs 
for  the  fume  control  system  at  Longview  during 
the  years  1946  and  1947  are  not  identifiable  for 
the  reason  they  were  not  kept  separate  from  the 
pot  room  operating  expenses  during  those  two  years;] 
that  the  cost  of  operating  the  fume  control  system 
of  the  Troutdale  Aluminum  Reduction  Plant  for  the^ 
year  1946  was  $2,830.02:  for  the  year  1947,  $43,j| 
259.71;  for  the  year  1948,  $162,756.90;  for  the  year' 

1949,  $61,865.83;  for  the  year  1950,  $129,528.83: 
for  the  year  1951,  $292,729.11;  for  the  year  1952.| 
$304,801.36;  for  the  ten  month  period  ended  Octo 
ber  31,  1952,  $279,795.58,  for  a  total  commencing 
in  1946  and  ending  October  31,  1953,  of  $1,277,1 
567.34;  that  the  number  of  employees  presentl) 
employed  at  the  Longview  Aluminum  Reductior 
Plant  is  five  hundred  thirty-four;  that  the  numbei' 
of  employees,  that  is  salary  and  hourly,  presentljl 
employed  at  the  Troutdale  Aluminum  Reductior 
Plant  is  eight  hundred  fifteen;  that  the  average 
annual  payroll  at  the  Longview  plant  is  $2,522,1 
200.00;  that  the  average  annual  payroll  at  the  Trout 
dale  plant  is  $4,010,700.00;  that  the  Reynolds  Metalj  \ 
Company,  the  defendant  herein,  has  paid  the  fol 
lowing  real  property  and  personal  property  taxe 
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as  a  result  of  the  Longview  operation  for  the  year 
1948,  $118,204.15;  for  the  year  1949,  $119,103.32; 
for  the  year  1950,  $63,246.29;  for  the  year  1951, 
$112,481.04;  for  the  year  1952,  $88,840.32;  esti- 
mated for  the  year  1953,  $117,153.00  for  a  total 
during  the  period  referred  to,  1948  to  and  including 
1953,  at  $619,028.12. 

"That  the  real  property  and  personal  property 
taxes  paid  by  the  defendant  as  a  result  of  the  oper- 
ation of  the  Troutdale  Aluminum  Reduction  Plant 
has  been  as  follows  for  the  year  1948,  $120,901.10; 
for  the  year  1949,  $162,090.83;  for  the  year  1950, 
$197,079.41;  for  the  year  1951,  $380,960.27;  for  the 
year  1952,  $415,027.25;  estimated  1953,  $394,568.00, 
or  a  total  during  the  period  referred  to  commencing 
in  1948  and  extending  into  the  year  1953,  of 
$1,670,626.86. 

"That  the  plant  investments  including  the  fume 
control  system  at  Longview  is  in  the  amount  of 
$15,942,560.00;  that  the  similar  investments  at  the 
Troutdale  plant  is  $21,887,359.00;  that  the  latter 
figures  consists  of  the  original  construction  costs  to 
the  United  States  Government  and  the  additions 
made  by  the  defendant  Reynolds  Metals  Company. 
The  actual  purchase  price  of  the  Troutdale  Alumi- 
num Plant  is  $9,288,708.00." 


it  is  thus  evident  that  the  advantages  accruing  from 
ppellee's  continued  operation  of  these  two  plants  far 
Wershadow    the    trespass    which    appellants    contend 
ippellee  committed. 
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II. 

Appellants'  cattle  were  not  injured  as  the  result  of 
appellee's  operation  of  the  aluminum  reduction  plants. 
Even  if  appellants'  cattle  were  so  injured,  remanding  of 
these  actions  to  the  trial  court  would  not  be  warranted. 

Appellants  contend  in  their  brief  (p.  28)  that  theiij 

cattle  "were  substantially  injured  in  fact"  by  appellee 

and  that  if  the  appellate  court  agrees  with  this  con-] 

f 
tention  the  actions  should  be  remanded  to  the  triaji 

court  for  determination  of  the  quantum  of  damagesj 

These  contentions  have  no  basis  in  fact  or  law. 

A.  Appellants  failed  to  sustain  the  burden  of  provinc 
that  their  cattle  were  injured  as  a  result  of  appelle's  opera- 
tion of  said  plants. 

In  the  Arvidson  action  the  court  found  (R-I-102-D) : 

"Plaintiffs'  cattle  were  not  injured  as  a  resul 
of  defendant's  operation  of  its  Troutdale  aluminun 
reduction  plant  from  December  7  1948,  to  Novem| 
ber  4,  1953." 

In   the   Whiteaker   action   the   court   found    similarhj 
(R-I-208-B). 

The  court  concluded  in  both  actions  (R-I-102-F,  208-D) 

"Plaintiffs  did  not  sustain  the  burden  of  pro 
ducing   a   preponderance   of   credible   evidence  t| 
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establish  ( a )  fluorine  content  in  the  forage  on  their 
lands  in  amounts  above  non  toxic  limits;  (b)  sub- 
stantial fluorine  content  in  forage  attributable  to 
effluents  from  defendant's  plants;  or  (c)  that  plain- 
tiffs' lands  or  cattle  sustained  fluorine  damage  in 
particulars  and  amounts  that  can  be  determined 
with  reasonable  or  any  certainty." 


Appellants  take  issue  with  these  findings  of  fact  and 
conclusions  of  law. 

In  their  brief  appellants  have  proceeded  on  the 
theory  that,  if  they  can  establish  that  the  cattle  of 
some  of  the  appellants  were  injured  by  reason  of 
appellee's  operation  of  the  two  plants,  then  they  estab- 
lish appellee's  liability  to  all  appellants.  This  theory 
apparently  is  based  upon  the  assumption  that  the  actions 
are  representative  in  character.  The  unsoundness  of 
such  assumption  is  apparent.  The  claim  of  each  appel- 
lant must  stand  upon  its  own  bottom  as  far  as  proof  of 
liability  and  damages  is  concerned,  just  as  though  each 
appellant  were  proceeding  in  an  individual  action.  This 
is  especially  true  when,  as  here,  there  are  differences 
between  the  individual  operations  involved  such  as 
geography,  size,  agricultural  practices,  types  of  herd, 
etc. 

The  following  review  of  the  evidence  is  not  restricted 
to  those  appellants  selected  by  appellants'  counsel  and 
indicates  that  the  burden  has  not  been  satisfied  as  to 
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proof  of  injury  and  causation  with  respect  to  any  of 
the  claims. 

1.  Appellants  failed  to  sustain  the  burden  of  proving 
that  their  cattle  were  injured. 

a.  Fluorine  in  normal  forage.  i 

The  alleged  cause  of  the  alleged  injury  to  appellants' 
cattle  is  reputedly  forage  containing  a  toxic  amount  ol 
fluorine.  It  has  already  been  shown  that  all  forage  con-j 
tains  some  fluorine  and  that  the  amount  of  such  fluorindj 
may  be  as  high  as  25  parts  per  million  (supra,  p.  18) 

b.  Tolerance  level  of  cattle. 

If  the  court  determines  that  the  fluorine  content  ollj 
the  pastures  of  some  of  the  appellants  was  higher  than 
normal  during  certain  periods,  the  ultimate  inquirjj 
must  be  as  to  whether  or  not  the  amounts  of  fluorinfj 
in  the  forage  were  sufficient  to  injure  an  animal  con 
suming  the  same.  The  levels  testified  to  at  the  tria]| 
vary.  Mr.  Miller,  appellants'  witness,  testified  that  th( 
tolerance  level  was  30  parts  per  million  of  fluorinf 
(R-III-233-234). 

The  most  detailed  testimony  on  this  subject  wa 
that  of  Dr.  Paul  H.  Phillips,  Professor  of  Biochemistnj 
at  the  University  of  Wisconsin,  a  specialist  in  the  fiel( 
of  nutrition,  and  chairman  of  a  subcommittee  of  tin 
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National  Research  Council  of  the  United  States  respon- 
sible for  writing  on  fluorosis  in  livestock  (R-VIII-1983, 
1986,  1989).  In  1928,  the  University  of  Wisconsin  com- 
menced an  experiment  to  determine  the  effect  of  long- 
time feeding  of  rock  phosphate  fluorine  to  cattle  (R- 
VIII-1989).  Dr.  Phillips  became  actively  associated  with 
the  experiment  in  1930  and  carried  it  to  completion 
in  1933  (R-VIII-1989,  1993).  Referring  to  the  conclu- 
sions drawn  from  this  experiment,  Dr.  Phillips  testified 
(R-VIII-1996-1998): 

"Q.  (Continuing)  Would  you  advise  the  Court, 
Doctor,  what  the  results  of  that  experiment  were 
with  respect  to  lots  four,  five  and  six  particularly 
on  the  growth  of  the  animals  that  were  involved 
as  revealed  by  the  experiment  when  it  was  con- 
cluded in  1933? 

"A.  Well,  from  the  data  that  we  obtained  the 
growth  was  not  impaired  by  any  of  these  levels. 
That  is,  they  were  able  to  tolerate  the  fluorine  in 
the  amounts  given  in  the  form  of  rock  phosphate 
without  any  marked  effect  upon  growth. 

"Q.  That  would  be  true  both  with  respect  to 
lot  four  and  also  lots  five  and  six,  is  that  right? 

"A.    That  is  right. 

"Q.  All  right.  Then  what  about  the  effect  on 
milk  production? 

"A.  There  was  no  effect  upon  milk  production 
in  lot  four.  A  slight  reduction  in  lot  five  and  a 
definite  and  marked  decrease  in  lot  six. 

"Q.  And  lot  four  I  believe  you  testified  was 
the  group  that  was  receiving  approximately  eighty 
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parts  per  million  of  fluorine  in  the  form  of  rock 
phosphate,  is  that  right? 

"A.    Yes,  sir. 

"Q.  Did  you  observe  any  signs  of  lameness  or 
stiffness  in  any  of  these  groups? 

"A.    In  lot  six  there  was  lameness  and  stiffness. 

"Q.  I  take  from  your  answer  there  was  no  lame- 
ness or  stiffness  in  lots  four  and  five,  is  that  right? 

"A.  There  was  definitely  none  in  lot  four.  Lot 
five  may  have  had  one  animal  that  was  stiff. 

"Q.  Were  you  able  to  make  any  observations 
concerning  the  impact  of  these  levels  of  fluorine  in 
the  form  of  rock  phosphate  upon  the  reproductive 
capacities  and  experience  of  the  animals? 

"A.  There  was  no  effect  as  far  as  reproduction 
was  concerned,  that  is  the  process  of  reproduction 
itself." 


Dr.  Phillips  also  testified  that  rock  phosphate  fluor- 
ine is  half  as  toxic  as  sodium  fluoride,  and  that  the 
tolerance  level  as  shown  by  the  1928-1933  experiment  I 
was,  therefore,  30  to  40  parts  per  million  of  sodium 
fluoride  fluorine    (R.-VIII-1995,  2001).   In    1951,   Dr.! 
Phillips  commenced  a  new  experiment  involving  the 
ingestion  of  sodium  fluoride  by  cattle,  which  he  char-* 
acterized  as 

"one  of  the  more  soluble  sodium  salts  and  it  is 
probably  one  that  is  causing  damage  in  the  industrial 
areas  of  the  United  States."  (R-VIII-2000) 
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The  cattle  involved  in  this  experiment  were  given  vary- 
ing amounts  of  sodium  fluoride  fluorine  up  to  50  parts 
per  million  (R-VIII-2003).  His  observations  at  the  time 
of  the  trial  are  contained  in  his  testimony,  which  may 
be  summarized  as  follows  (R-VIII-2007): 

"Q.  Will  you  state  for  the  Court  the  observa- 
tions that  you  have  made  up  to  the  present  time 
with  respect  to  the  effect  upon  the  animals  involved 
of  the  ingestion  of  the  amounts  of  fluorine  you  have 
testified  to? 

"A.  Well,  you  must  realize  that  this  experiment 
is  still  in  progress  and  that  a  definite  report  can  only 
be  a  progress  report  at  this  moment. 

"First  I  think  there  has  been  no  effect  upon  the 
mature  body  weight  or  the  maintenance  of  body 
weight  of  these  adult  cattle  or  cattle  at  least  in  their 
late  stages  of  growth  just  before  reaching  maturity. 
There  has  been  no  depreciation  or  reduction  in  milk 
production  at  the  present  moment.  The  calves  are 
approximately  the  same  in  all  lots  indicating  that 
reproduction  is  not  interfered  with  by  these  levels 
of  fluorine  supplements." 


As  a  result  of  Dr.  Phillips'  testimony,  the  evidence  is 
not  in  dispute  that  cattle  may  consume  at  least  up  to 
50  parts  per  million  of  fluorine  without  injury. 

Dr.  Phillips'  conclusions  were  confirmed  by  the 
work  of  Dr.  Harold  J.  Schmidt,  a  veterinarian  called 
by  appellee.  Dr.  Schmidt  has  practiced  near  Modesto 
since  1941  and  has  operated  his  own  dairy  farm  since 
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1945  (R-VII-1684).  His  first  contact  with  fluorosis  in 
cattle  occurred  during  the  operation  of  an  aluminum 
reduction  plant  near  Modesto  by  the  Aluminum  Com- 
pany of  America  from  1943  to  1944  (R-Vll-1684-1685). 
He  has  examined  cattle  for  fluorosis  at  the  request  of 
the  Stanford  Research  Institute  (R-VII-1686).  Since 
1949,  Dr.  Schmidt  has  conducted  a  controlled  feeding 
experiment  involving  five  groups  of  dairy  cattle.  One 
group  is  for  control  purposes  and  receives  approximately 
7  parts  per  million  of  fluorine.  The  other  four  groups 
receive  30,  45,  60  and  75  parts  per  million,  respectively, 
of  sodium  fluoride  fluorine  (R-VlI-1 689-1 692).  Sodium 
fluoride  was  selected  as  being  "the  most  toxic  inorganic 
solid  available"  (R-Vll-1694).  Dr.  Schmidt  made  the 
following  observations  concerning  these  cattle  (R-Vll- 
1695-1696,  1698-1699): 

"A.  I  might  say  that  perhaps — our  experiment 
is  not  completed  and  we  are  reserving  conclusions 
until  we  complete  the  project,  but  I  might  add  so 
far  as  we  have  gone  from  the  standpoint  of  body 
weight  and  milk  production,  there  has  been  no  dif- 
ference observed  in  any  of  the  groups.  We  had  a 
slight  exostosis  and  thickening  of  the  metatarsal 
bones  in  three  of  the  animals  of  the  high  group. 

"Q.    That  would  be  seventy-five? 

"A.  Seventy-five  parts  per  million,  and  we  have 
a  very  slight  unthriftiness  that  is  not  too  definite, 
but  I  think  it  is  fairly  distinct  in  the  high  group. 

"Q.  That,  once  again,  would  be  the  seventy- 
five  parts  per  million  group. 


35 


'A.    Yes. 


"Q.  But  apparently  as  far  as  all  of  these  groups 
are  concerned,  there  has  been  no  noticeable  effect 
on  milk  production  to  date,  is  that  right? 

"A.  That  is  right.  I  might  add  that  the  teeth 
do  show  definite  fluoride  effects, 

"Q.  What  do  you  mean  by  'fluoride  effects' 
Doctor? 

"A.  The  enamel  of  the  teeth  are  (sic)  effected 
at  the  period  of  formation  and  that  approximates  a 
time  nine  to  twelve  months  prior  to  eruption,  and 
we  have  observed  in  the  thirty  parts  per  million 
group  a  very  slight  mottling  and  in  some  cases  a 
very  slight  stain  of  the  incisors  teeth  that  were  form- 
ing during  the  period  of  development.  ♦  ♦  ♦ 

"Q.  All  right.  How  has  the  production  of  the 
control  herd  compared  with  the  production  of  other 
animals  that  are  similarly  on  DHIA  test  in  your 
county? 

"A.  We  have  completed  three  lactation  periods 
and  we  are  nearly  through  with  the  fourth  lacta- 
tion period.  I  might  add  that  in  Oregon  State  that 
in  arriving  at  a  herd  average  all  animals  in  the 
herd  are  included  and  our  animals  of  course,  we 
are  not  maintaining  culling  practice.  We  are  keep- 
ing all  the  animals  in,  but  as  heifers  they  were  very 
close  to  the  average  of  the  county.  At  the  present 
time  they  are  well  above  the  average.  In  fact,  this 
year  they  will  be  in,  probably  in  the  top  ten  per 
cent  of  the  county." 


This  experiment  thus  indicates  that  dairy  cattle  may 
ingest  up  to  75  parts  per  million  of  fluorine  without 
injury. 
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c.   Cheldelin  testimony. 

Appellants  sought  to  detract  from  the  conclusions 
reached  by  Drs.  Phillips  and  Schmidt  through  their 
controlled  feeding  experiments  by  the  testimony  of 
Dr.  Vernon  H.  Cheldelin  of  Oregon  State  College.  His 
testimony  on  this  point  may  be  summarized  as  follows: 


( 1 )  The  fluorides  emanating  from  aluminum 
plants  are  inorganic  (R-IX-2519).  j 

I 

(2)  Sodium  fluoride  is  inorganic   (R-IX-2517). 

(3)  Air-borne  fluorides  from  aluminum  plants 
are  taken  into  the  internal  structure  of  pasture, 
grasses  (R-IX-25 16-2517).  | 

(4)  Growing  plants  convert  inorganic  fluorides 
into  organic  fluorides  (R-IX-2519). 

(5)  One  of  these  organic  fluorides  would  be 
fluoro  acetate  (R-IX-2524^ 

Dr.  Cheldelin  then  concluded  that  the  controlled  feed-l 
ing  experiments  involving  sodium  fluoride  are  not 
"relevant"  to  the  inquiry  concerning  the  damage  to 
cattle  from  air-borne  fluorides  (R-IX-2534). 

Appellee  concedes  the  validity  of  points  ( 1 )  and 
(2)  set  forth  above.  As  to  point  (3),  the  witness 
included  all  fluorides,  both  particulate  and  gaseous.  This 
is  in  conflict  with  the  testimony  of  Mr.  Zeh,  who,  in 
answer  to  a  question  from  appellants'  counsel,  indicated 
that  only  gaseous  fluorides  would  be  taken  into  a  plant 
(R-III-lOO). 
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As  to  the  fourth  proposition,  Dr.  Cheldehn  was  the 
only  witness  wilHng  to  take  a  stand  on  the  subject. 
His  opinion  was  not  based  upon  any  experimental  work 
in  evidence,  documentary  or  otherwise,  and  was  en- 
tirely speculative.  He  admitted  that  he  had  not  experi- 
mented with  vegetation  to  determine  whether  or  not 
his  conclusions  had  any  validity  (R-IX-2544).  The 
speculative  character  of  his  opinion  is  apparent  from 
the  testimony  of  the  following  expert  witnesses  on  the 
same  subject  who  indicated  there  was  no  proof  con- 
cerning the  same: 

(1)  Zeh  (R-III-101) 

(2)  Miller  (R-III-233) 

(3)  Compton  (R-V-1016) 

(4)  Allmendinger  (R-III-200) 

All  four  of  these  men  have  spent  years  of  research  in 
connection  with  the  deposition  of  air-borne  fluorides 
on  vegetation.  Dr.  Cheldelin,  on  the  other  hand,  has 
engaged  in  no  experiments  with  pasture  grasses,  nor 
iconducted  fumigation  experiments  with  fluorine  gases 
(R-IX-2543-2544). 

With  respect  to  the  fifth  proposition  set  forth  above, 
Dr.  Cheldelin  testified  that  the  German  publication 
which  he  cited  as  containing  evidence  of  the  conver- 
sion by  pear  and  cherry  leaves  and  spruce  needles  of 
inorganic  fluorides  to  organic  fluorides  did  not  indicate 
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the  nature  of  the  type  of  organic  fluoride  (R-IX-2519- 
2520).  He  could  cite  onl}^  one  tropical  plant  as  evi- 
dence that  fluoro  acetate  existed  in  plant  life  ( R-IX-2520- 
2521).  At  the  same  time,  he  testified  as  follows: 

(1)  All  forage  contains  some  fluorine    (R-IX- 

2542). 

(2)  This  fluorine  in  forage  is  derived  from  the 
soil  (R-IX-2542). 

(3)  The  identity  of  the  fluorine  in  forage  is 
not  known,  but  he  would  expect  fluoro  acetate  to 
be  present  (R-IX-2545,  2547,  2554-2555). 

(4)  Scientific  techniques  are  not  available  to 
distinguish  between  the  amount  of  fluoro  acetate  he 
would  expect  to  find  under  normal  conditions  and 
the  amount  of  fluoro  acetate  attributable  to  the 
conversion  of  inorganic  air-borne  fluorides  into 
organic  fluorides  (R-IX-2555). 

( 5 )  It  is  impossible  presently  to  determine  whe- 
ther pasture  grass  containing  200  to  500  parts  per 
million  of  fluorine  because  of  the  deposition  of  air-' 
borne  fluorides  would  contain  a  lethal  amount  of 
fluoro  acetate  (R-IX-2557). 


This  testimony  indicates  that  his  criticism  of  the  con- 
trolled feeding  experiments  involving  sodium  fluoride 
as  not  reflecting  what  is  occurring  in  areas  subject  to 
the  deposition  of  air-borne  fluorides  is  without  founda- 
tion. The  fact  that  these  experiments  do  create  effects 
similar  to  those  occurring  in  the  field  is  borne  out  by 
the  testimony  of  Dr.  Schmidt  (R-VII-1731,  1732-1733). 


39 

"Q.  Well,  maybe  I  can  put  it  this  way.  Let's 
assume  that  the  cow  that  is  eating  grass  near  an 
aluminum  plant  is  getting  thirty  parts  per  million 
in  the  form  of  hydrofluoric  acid  from  the  grass  and 
you  are  feeding  your  thirty  parts  per  million  in 
the  form  of  a  salt  such  as  sodium  fluoride,  aren't 
your  conclusions  based  on  the  assumption  that  re- 
gardless of  the  kind  of  fluorine  the  cow  consumes, 
that  you  will  get  identical  results  with  the  same 
amount  of  actual  fluorine? 

"A.  I  am  basing  my  conclusions  on  what  I  see, 
and  I  see  the  same  conditions  in  animals  that  are 
in  an  area  of  an  aluminum  plant  or  a  steel  plant 
or  a  fertilizer  plant,  as  I  have  in  the  animals  that 
I  have  on  sodium  fluoride  in  my  feed  experiment. 

"THE  COURT:   He  said  he  observed  it  in  the 
1       field  in  connection  with  plants  and  also  the  results 
of  his  test  experiments  and  to  him  he  sees  no  differ- 
'       ence." 

The  trial  court  accepted  "at  substantially  full  face 
value"  the  conclusions  which  Dr.  Phillips  and  Dr. 
Schmidt  derived  from  their  controlled  feeding  experi- 
ments and  discounted  Dr.  Cheldelin's  opinions  (R-I- 
93-94): 

"The  court  was  much  impressed  with  the  ability, 
scientific  attitude  and  credibility  of  Dr.  Paul  H. 
Phillips,  Professor  of  Biochemistry  at  the  University 
of  Wisconsin,  and  Dr.  Harold  J.  Schmidt  of  Stan- 
ford University  Research  Institute.  Each  is  one  of 
the  very  few  top  authorities  in  his  scientific  field 
and  both  testified  in  a  frank  and  fair  manner 
giving  the  impression  of  scientific  candor  and  objec- 
tivity. These  men  have  given  special  attention  over 
a  long  period  of  time  to  the  effects  of  fluorine  in- 
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gestion  in  cattle  and  have  personally  conducted 
elaborate  scientific  experiments  with  extensive  herds; 
devoted  exclusively  to  such  purpose.  Both  Dr. 
Phillips  and  Dr.  Schmidt  testified  without  reserva- 
tion that  cattle  could  and  actually  had  ingested 
fluorine  over  considerable  periods  in  amounts  far 
exceeding  the  maximum  shown  to  have  been  avail- 
able for  ingestion  by  plaintiffs'  animals  without] 
injurious  effect  either  as  to  physical  condition  oi' 
milk  production  capacity.  Plaintiffs'  witness,  Pro- 
fessor Cheldelin,  testified  that  in  his  opinion  in-i 
organic  fluorine,  such  as  found  in  the  effluence  froir' 
defendant's  plants,  after  deposit  on  vegetation  it 
absorbed  in  the  plant  cells  and  therein  converted 
to  organic  fluorine  developing  thereby  much  morci 
highly  toxic  powers;  but  he  admitted  that  sucf 
theory  has  never  been  demonstrated  or  proven  b>| 
actual  experiment  and,  at  the  present  stage  oi 
science,  is  merely  a  matter  of  theory  not  endorsee 
by  scientists  generally.  The  court  accepts  the  testi 
mony  of  Dr.  Phillips  and  Dr.  Schmidt  at  substanj 
tially  full  face  value  and  in  doing  so  cannot  buij 
conclude  that  on  the  issues  covered  by  their  testi! 
mony,  plaintiffs  have  wholly  failed  to  sustain  th(| 
burden  of  proof  resting  on  them  in  these  cases." 


d.  Veterinarian  testimony. 

The  opinions  of  competent  veterinarians  who  hav( 
examined  cattle  claimed  to  have  been  damaged  b} 
fluorosis  is  another  means  of  determining  whether  O] 
not  such  claims  have  merit.  Appellee  called  as  exper 
witnesses  Drs.  Chapman,  Phelps  and  Garlick,  each  o 
whom  had  examined  almost  every  herd  involved  ii 
these  actions.  Each  of  these  men  has  extensive  experij 
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ence  in  employing  the  diagnostic  techniques  required 
to  determine  whether  injury  or  damage  from  fluorosis 
has  occurred. 

Dr.  Chapman's  initial  contact  with  this  matter 
occurred  as  the  examining  veterinarian  for  Oregon 
State  College  in  1948  and  1949  in  connection  with  its 
study  of  fluorosis  in  cattle  (R-VIII-2085-2087).  Dr. 
Garlick  had  first  encountered  the  problem  in  1942  or 
1943  near  Tacoma,  and  has  specialized  in  the  use  of 
iteeth  of  cattle  for  diagnostic  purposes  (R-VII-1855). 
Dr.  Phelps  has  been  president  of  both  the  Oregon  State 
Veterinary  Medical  Association  and  also  the  Washing- 

;ton  State  Veterinary  Medical  Association.  His  experi- 

i 

ence  has  been  similar  to  that  of  Dr.  Garlick's  (R-VIII- 

2273,  2275). 

Appellants  called  Drs.  Keller  and  Guard.  Dr.  Keller 
graduated  from  Washington  State  College  in  1945  and 
practiced  in  the  Camas-Washougal  area  from  1945  to 
1952  (R-III-242).  He  made  his  first  diagnosis  of  fluor- 
osis in  1946  (R-III-303). 

Dr.  Guard  commenced  private  practice  one  year 
ilater  than  Dr.  Keller  at  Longview,  Washington  (R-VII- 
1744).  Neither  he  nor  Dr.  Keller  attempted  to  obtain 
supporting  laboratory  data  for  their  diagnoses  of  fluor- 
osis (R-III-303;  VII-1799).  Dr.  Guard  testified  that 
"fluorine  staining"  on  the  teeth  of  some  cattle  in  a 
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herd  always  signified  toxic  injury  to  the  herd,  and  that 
such  herd  had  no  commercial  value  except  for  salvage 
purposes  (R-VII-1809,  1826,  1829).  Dr.  Keller  disagreed 
with  this  view,  for  he  testified  that  a  majority  of  the: 
animals  would  be  suffering  (R-III-300,  301).  He  also! 
has  indicated  that  the  effect  of  fluorine  ingestion  onl 
teeth  does  not  necessarily  mean  injury  to  the  animal! 
(R~VIII-2093-2094): 

"Fluorine  has  a  deleterious  effect  on  tootbj 
development  even  in  a  dose  that  has  no  other  in- 
jurious effect." 


Referring  to  the  five  veterinarians  who  examine 
appellants'  cattle  and  testified  concerning  the  conditiorl 
of  the  same,  the  trial  court  stated  (R-I-90): 


"Each  of  the  veterinarians  examined  all  of  th 
dairy  cattle  in  plaintiffs'  herds  and  cattle  urine  wa:| 
tested  for  fluorine  by  defendant's  veterinarians  a 
various  intervals  during  the  period  in  question;  plain| 
tiffs'  veterinarians  found  a  variety  of  physical  con 
ditions  in  the  cattle  which  they  considered  evidenc* 
of  fluorine  ingestion  and  damage  resulting  therej 
from.  Defendant's  veterinarians  accounted  for  mani 
of  the  ailments  and  defects  referred  to  by  ascribing! 
them  to  other  causes  and  categorically  were  of  th(| 
opinion  that  none  of  the  plaintiffs'  cattle  had  sufferl 
ed  injury  or  damage  in  any  respect  by  reason  c; 
fluorine  ingestion,  testifying  that  the  urine  analysi 
supported  such  opinion.  The  court  was  favorablj 
impressed  with  the  ability,  integrity  and  thorough! 
ness  of  defendant's  veterinarians  and,  to  say  th 
least,  is  of  the  opinion  that  there  is  no  prepondeij 


43 

ance  in  favor  of  the  plaintiffs  in  the  evidence  of 
the  veterinarians." 

e.  Arvidson  action. 

The  following  review  of  the  proof  relating  to  the 
Arvidson  appellants  measured  by  the  standards  pre- 
viously referred  to  indicates  that  the  claims  of  damage 
to  cattle  are  without  merit. 

( 1 )  Albert  A.  Arvidson.  No  reference  is  made  to 
these  appellants  in  Appellants'  Brief  (Point  II).  The 
highest  fluorine  content  in  the  forage  samples  taken 
on  their  property  was  21  parts  per  million  (supra,  p. 
17).  This  is  normal,  or  at  least  close  to  normal  (supra, 
p.  18).  The  highest  fluorine  content  of  urine  samples 
taken  from  these  appellants'  cattle  was  3  parts  per 
million.  This  was  within  the  normal  range  (supra, 
p.  18). 

The  following  veterinarians  examined  appellants' 
herd  for  fluorosis  on  the  following  dates: 


Veterinarian 

Date 

of  Examination 

Garlick 

7-12-51 

Phelps 

7-12-51 
10-26-53 

Chapman 

10-26-53 

Drs.  Chapman,  Garlick  and  Phelps  found  no  evidence 
of  injury  or  damage  in  examinations  over  a  two  year 
period     (R-VIII-2096;     R-VII-1880;     R-VIII-2282-2283, 
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2288).  The  diagnoses  of  these  three  veterinarians  is 
confirmed  by  the  forage  and  urine  samples  referred  to 
above.  Further  confirmation  is  derived  from  the  fact 
that  appellants  could  not  tell  whether  there  was  a  drop 
in  milk  production  (R-V-1064) .  Appellants  contend  that 
increased  fluorine  intake  causes  a  decrease  in  milk  pro-i 
duction   (Appellants'  Brief,  p.  28).  ' 

The  credibility  of  Mr.  Arvidson  is  extremely  ques-fi 
tionable  in  view  of  his  admission  on  the  witness  stand 
that  he  followed  the  practice  of  filing  personal  property 
returns  in  which  he  falsified  the  number  of  cattle  on 
hand  on  the  critical  dates  (R-V- 1076-1077). 

(2)  Baker.  No  forage  samples  were  taken  from  the 
Baker  properties.  The  highest  amount  of  fluorine  re- 
covered from  urine  samples  was  5.7  parts  per  million, 
which,  of  course,  is  a  normal  amount  (supra,  p.  19). 

The  following  veterinarians  examined  appellants' 
cattle  on  the  following  dates: 

Veterinarian  Date 

Phelps  9-20-50  (R-VIII-2281) 

Phelps  7-12-51    (R-VIII-2282-2283) 

Garlick  7-12-51    (R-VII-1 881, 1884) 

Phelps  8-25-53   (R-VIII-2285-2286) 

Chapman  8-25-53   (R-VIII-2088-2089) 

The  examinations  of  these  three  veterinarians  coverec 
a  three  year  period.  None  of  them  made  a  diagnosis- 
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that  the  animals  in  the  herd  during  this  period  were 
suffering  from  fluorosis.  The  urine  samples  confirm 
their  opinions.  Apparently,  these  appellants  also  experi- 
enced no  appreciable  variation  in  milk  production.  Pro- 
duction was  "down  a  little  in  1949  or  1950,"  but  started 
up  again  thereafter  (R-IV-682-683). 

( 3 )  Brandt.  No  reference  is  made  to  these  appellants 
in  Appellants'  Brief  ( Point  II ) .  The  highest  fluorine  con- 
tent of  forage  samples  taken  on  their  farm  was  22  parts 
1  per  million,  which  is  normal  or  close  thereto  ( supra, 
p.  17).  The  urine  samples  with  the  most  fluorine 
contained  a  normal  amount,  3.7  parts  per  million 
(supra,  p.  19). 

The  Brandt  cattle  were  examined  by  the  following 
veterinarians  on  the  following  dates: 

Veterinarian  Date 

Garlick  7-12-51  (R-VII-1884,  1887) 

Phelps  7-12-51  (R-VIII-2282-2283) 

Phelps  10-28-53  (R-VIII-2288-2289,  2295) 

Chapman  10-28-53  (R-Vlll-21 05-21 06) 

None  of  these  veterinarians  who  examined  the  cattle 
over  a  two  year  period  diagnosed  the  cattle  as  suffering 
ifrom  fluorosis.  Their  opinions  in  this  respect  are  con- 
firmed by  the  urine  and  forage  samples. 

Mr.  Brandt  characterized  the  condition  of  his  herd 
as  follows  (R-V-929): 
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"Q.  I  see.  What  have  you  to  say  about  the  con- 
dition of  your  herd  right  now?  Is  it  in  good  condition, 
good  flesh  and  so  forth,  or  otherwise? 

"A.    Well,  they  look  all  right  to  me." 


Dr.  Keller,  one  of  appellants'  veterinarians,  admitted 
that  his  examination  of  the  teeth  of  the  animals  in  theij 
herd  disclosed  only  one  animal  with  staining  attribu- 
table to  fluorine  ingestion  after  December  7,  1948,  and 
this  animal  was  "on  the  borderline"  (R-III-318). 

(4)  Depoe.  One  of  the  forage  samples  taken  from 
the  property  of  these  appellants  contained  13  parts  per 
million  of  fluorine.  The  others  contained  less  than  this. 
All  were,  therefore,  within  the  normal  range  (supra, 
p.  18).  The  same  conclusion  must  be  drawn  as  to  the 
urine  samples,  as  the  one  with  most  fluorine  contained 
only  3  parts  per  million  (supra,  p.  19). 

The  herd  examinations  by  the  following  veterinar-' 
ians  on  the  following  dates  disclosed  no  fluorosis: 

Veterinarian  Date 
Garlick  5-25-50   (R-VII-1874) 

Garlick  7-13-51    (R-VII-1 897-1 898) 

Phelps  7-13-51    (R-VllI-2284) 

Phelps  10-28-53   (R-VIII-2290,2295) 

Chapman  10-28-53   (R-VIII-21 07-21 08) 

(5)  Ford.  No  reference  to  the  operations  of  these 
appellants  may  be  found  in  Appellants'  Brief   (Poini 
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II).  The  fluorine  content  of  the  forage  samples  taken 
on  their  property  was  within  the  normal  range,  being 
15  parts  per  million  or  less.  The  same  was  true  of  the 
urine  samples,  and  the  highest  fluorine  content  found 
was  4.3  parts  per  million  (supra,  p.  19). 

No  injury  or  damage  from  fluorosis  was  discovered 
by  the  following  veterinarians  during  examinations  of 
appellants'  cattle  on  the  following  dates: 

Veterinarian  Date 

Phelps  9-20-50  (R-VIII-228 1-2282) 

I                 Phelps  7-13-51  (R-VIII-2284) 

Garlick  7-13-51  (R-VII-1 898-1 899) 

Phelps  10-26-53  (R-VIII-2287-2288) 

Chapman  10-26-53  (R-VIII-2097,  2100) 

Notwithstanding  the  above  data,  Mr.  Ford  listed 
a  number  of  ailments  which  he  claimed  his  cattle  had 
suffered  from  since  he  moved  on  the  property  which 
he  occupies  as  a  lessee.  One  of  these  was  loss  of  milk 
production.  His  testimony  on  this  point  was  so  dis- 
credited on  cross-examination  as  to  entitle  the  remain- 
der of  his  testimony  to  no  weight.  Mr.  Ford  moved  to 
the  property  which  he  now  occupies  in  December,  1947 
(R-IV-740).  His  milk  production  during  1948  was  good. 
His  production  dropped  substantially  in  1949  and  re- 
mained down  during  1950  and  1951.  During  all  four 
years  he  had  approximatey  28  head  in  his  milking 
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string  (R-IV-741 ) .  He  thought  he  received  more  income 
from  the  sale  of  dairy  products  in  1948  than  in  1949 
(R-IV-742),  In  his  United  States  income  tax  returns, 
however,  he  reported  the  following  income  from  such 
sales  during  these  years  (R-IV-743): 

1948  $11,526.90 

1949  13,160.32 

Mr.  Ford  attempted  to  explain  the  fact  that  his  income 
was  almost  $1,500  greater  in  1949  than  in  1948  on  the! 
ground  that  he  had  only  24  cows  early  in  1948  andl 
had  acquired  28  by  the  end  of  that  year  (R-IV-754) 
However,  he  listed  38  cows  as  the  number  on  hand 
on  January  1,  1949,  in  his  personal  property  returr 
(R-IV-757). 

Mr.  Ford  further  testified  that  his  worst  year  wasi 
1951,  when  only  15  to  16  head  out  of  28  were  in  goocj 
condition  and  producing  normally  (R-IV-746-747).  H( 
claimed  there  was  an  improvement  in  1953,  and  classe 
the  summer  of  1953  with  1948  (R-IV-726,  748).  How 
ever,  he  testified  that  only  10  head  out  of  28  wer(| 
giving  normal  production  (R-IV-748-749). 

(6)  Hester.  These  appellants  left  the  Camas- WashI 
ougal  area  in  the  fall  of  1951  when  they  moved  t( 
Aurora,  Oregon  (R-IV-337).  There  was  no  evideno 
introduced  concerning  forage  and  urine  samples  relat! 
ing  to  their  operation.  Their  cattle  were  examined  oi 
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July  13,  1951,  by  Drs.  Phelps  and  Garlick.  Neither  found 
evidence  of  damage  by  fluorosis  (R-VII-1899-1901; 
VIII-2284). 

These  diagnoses  were  confirmed  to  a  great  extent 
by  Mr.  Hester's  testimony.  While  he  listed  a  number 
of  conditions  which  he  claimed  his  herd  suffered  from 
before  moving  to  Aurora,  he  admitted  that  the  animals 
were  in  pretty  fair  flesh  from  1947  to  1951,  and  that 
there  was  a  substantial  increase  in  production  from  year 
to  year  during  this  period  (R-IV-392,  393,  414-415). 

Because  of  the  multitude  of  contradictions  in  his 
other  testimony,  the  existence  of  the  ailments  claimed 
must  be  discounted.  The  following  table  sets  forth  some 
of  the  inconsistencies  between  his  testimony  at  the  trial 
and  his  deposition  testimony: 

Trial  Deposition 

1.  Goldendale   hay  was   pur-        1.    No  hay  was  purchased  dur- 
chased  and  fed  during  the  ing  1947  and  1948 
winters  of  1947-1948,  1948-  (R-IV-383-384). 

1949,  1949-1950  and  1950- 
1951  (R-IV-380-382). 

2.  6  acres  of  hay  grown  in  2.  12  acres  in  hay  (R-IV-386). 
1951   (R-IV-385-386). 

3.  Hay    grown    produced    12        3.       23-30  tons  produced 
tons  (R-IV-386).  (R-IV-386-387). 

4.  12  tons  of  hay  instead  of  4.  23  tons  rather  than  30  tons 
23  produced  in  1951  be-  produced  in  1951  because  of 
cause  of  rain  (R-IV-387).  dry  weather  (R-IV-387). 

5.  Hay  produced  was  sold  5.    No  hay  sold  (R-IV-388). 
(R-IV-388). 
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This  summary  sets  forth  some  of  the  inconsistent  testi- 
mony of  the  witness.  Similar  inconsistencies  exist  be- 
tween his  deposition  testimony  read  at  the  trial  and 
his  federal  income  tax  returns,  and  between  various 
portions  of  his  testimony  at  the  trial.  His  testimony  is 
entirely  valueless  and  thoroughly  discredited. 

( 7 )  Isbister.  No  forage  samples  were  taken  from  the 
property  owned  by  these  appellants.  However,  the  fluor- 
ine content  of  the  urine  samples  taken  was  normal,  thei 
highest  being  only  2.4  parts  per  million  (supra,  p.  19)  Jl 

No  evidence  of  damage  or  injury  from  fluorosis  was, 
found  by  the  veterinarians  examining  the  Isbister  herd 
on  the  following  dates: 

Veterinarian  Date 

Garlick  7-12-51  (R.VII-1 888, 1891-1892)  j 

Phelps  7-12-51  (R-VIII-2282-2283) 

Phelps  8-25-53  (R-VIII-2285-2286)  ' 

Chapman  8-25-53  (R-VlIl-2088-2089) 

As  a  matter  of  fact,  Dr.  Guard,  appellants'  veterinarian 
classified  the  general  condition  of  the  herd  as  "good' 
(R-VII-1779). 

Mr.  Isbister  referred  to  a  number  of  conditions  affect 
ing  his  herd  which  he  attributed  to  the  operation  o 
appellee's  Troutdale  plant.  However,  an  analysis  of  hi) 
testimony  shows  there  was  little  of  substance  to  th« 
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same.  At  the  time  his  deposition  was  taken  in  1951  he 
testified  that  his  cattle  were  "all  fat  and  in  good  condi- 
tion" (R-IV-508).  At  the  trial  he  testified  that  his  ani- 
mals "stay  in  fairly  good  condition"  (R-IV-479).  Rex 
Ross,  appellants'  witness,  testified  that  when  he  visited 
the  farm  in  1951  and  1953  the  herd  was  "in  very  good 
condition"  (R-V-789).  The  herd's  milk  production  was 
normal  during  1950  and  1951.  The  production  for  1952 
and  1953  was  the  same  as  1950  and  1951   (R-IV-493). 

At  the  same  time  he  referred  to  six  head  which  he 
sold  because  of  lameness  or  poor  production.  The  fol- 
lowing table  lists  some  of  these  animals  and  comments 
concerning  the  alleged  reasons  for  sale: 

Cow  Reason 

Daisy  Old  age  (R-IV-483). 

Pansy  Not  lame,  nor  stiff.  Always  a  poor 

producer.  In  his  deposition  he  testi- 
fied she  was  in  "pretty  good  condi- 
tion" and  had  normal  production 
(R-lV-494-495). 

Poll  Bag  trouble  (R-IV-496-497). 

Flo  Bag  trouble.  Possible  mastitis 

(R-IV-497-498). 

There  were  nine  animals  in  the  Isbister  milking 
string  at  the  time  of  trial  (RTV-473).  His  comments 
as  to  seven  of  these  indicate  the  herd  was  in  good  con- 
dition and  normal: 
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Cow  Remarks 

Lena  Good  condition  with  fair  production. 

Good  production  in  1951  and  1952. 
(R-IV-499-500). 

Dolly  Good  production  all  the  time.  No  I 

stiffness  or  rough  hair 
(R-IV-500-501). 

Jean  Production    "about    normal"    since 

1948  (R-IV-501-502). 

Jo  Ann         Good  condition.  Good  production. 
(R-IV-503). 

Lilly  Good  condition  and  good  production 

since  first  freshening  (R-IV-504). 

Dot  Good  condition  (R-IV-504). 

Joy  Normal  (R-IV-505). 

(8)  Norelius.  No  reference  to  these  appellants  is 
made  in  Appellants'  Brief  (Point  II).  The  highest 
amount  of  fluorine  found  in  forage  samples  on  their 
property  was  12  parts  per  million.  The  amount  of  fluor-j 
ine  in  urine  was  2.3  parts  per  million  or  less.  These 
results  were  within  the  normal  range   (supra,  p.   18). | 

The  herd  of  these  appellants  was  examined  by  the 
following  veterinarians  on  the  following  dates: 

Veterinarian  Date 

•      Garlick  7-12-51  (R-VII-1 892, 1895)                   I 

Phelps  7-12-51  (R-VIII-2283) 

Phelps  10-26-53  (R-VIII-2288)                            | 

Chapman  10-26-53  (R-VIII-2101  2104-2105)          | 

No  evidence  of  injury  or  damage  from  fluorosis  was 
discovered. 
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Mr.  Norelius  testified  that  his  cattle  had  suffered 
from  a  condition  which  he  apparently  attributed  to 
the  operation  of  the  Troutdale  plant,  and  that  some  of 
them  had  died  (R-V-1119).  However,  he  also  stated 
that  his  herd  had  improved  by  1951  and  was  presently 
"awfully  close"  to  normal  (R-V-1127,  1129).  When 
questioned  about  the  deaths  of  some  of  his  cattle,  he 
could  not  remember  how  many  died  and  in  what  years. 
It  is  also  significant  that  the  specific  deaths  which  he 
could  recall  were  attributable  to  causes  other  than  the 
operation  of  the  plant  (R-V-1 132-11 33). 

(9)  Robson.  There  is  also  no  reference  to  these 
appellants  in  Appellants'  Brief  (Point  II).  The  most 
fluorine  found  in  any  of  the  forage  samples  taken  on 
the  properties  of  these  appellants  was  12  parts  per 
million.  The  most  fluorine  found  in  the  urine  samples 
was  2.7  parts  per  million.  These  results,  of  course,  were 
normal  (supra,  p.  18). 

No  evidence  of  injury  from  fluorosis  was  found  by 
the  following  veterinarians  who  examined  the  herd  on 
the  following  dates: 

Veterinarian  Date 

Phelps  9-20-50   (R-VIII-228 1-2282) 

Phelps  7-13-51    (R-VIII-2284) 

Garlick  7-13-51     (R-VII-lQOl,  1903-1904) 

Phelps  10-28-53   (R-VlII-2292,2295) 

Chapman  10-28-53   (R-VIII-21 09-21 10) 
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Mr.  Robson  also  listed  a  number  of  conditions  which  j 
he  claimed  were  abnormal  and  which  he  attributed 
to  the  operation  of  the  Troutdale  plant.  One  of  these  j 
was  a  decrease  in  milk  production,  from  which  all  the 
appellants  contend  they  suffered  (R-V-897).  If  there  is 
as  little  of  substance  to  the  other  conditions  as  there 
is  to  the  claimed  loss  of  milk  production,  his  testimony]; 
as  to  the  other  conditions  should  be  disregarded  entirely.) 
The  following  table  sets  forth  the  Robson  income  fromj 
the  sale  of  dairy  products  during  the  following  calendar' 
years  and  the  number  of  milk  cows  during  the  sameij 
periods: 


1949 

28 

(R-V-883,899) 

$6,568.37 

(R-V-907) 

1950 

28 

(R-V-883,  899) 

9,720.58 

(R-V-907) 

1951 

26-28 

(R-V-900) 

7,932.25 

(R-V-907) 

1952 

32 

(R-V-899) 

10,000.+ 

(R-V-907) 

The  foregoing  table  shows  that  instead  of  suffering  a 
loss  of  production  these  appellants  enjoyed  roughly  a 
50  per  cent  increase  in  income  from  the  sale  of  milkj 
during  the  years  in  question. 

(10)   Seekins.  The  forage  sample  on  this  property 
contained  19  parts  per  million,  which  is  not  abnormal; 
The  most  fluorine  found  in  the  urine  samples  was  5.9| 
parts  per  million.  This,  too,  is  within  the  normal  rang( 
(supra,  p.  18). 


55 

Examinations  by  the  following  veterinarians  on  the 
following  dates  failed  to  disclose  injury  or  damage  from 
fluorosis: 

Veterinarian  Date 

Garlick  7-12-51  (R-VII-1875,  1878) 

Phelps  7-12-51  (R-VIII-2282-2283) 

Phelps  10-28-53  (R-VIII-2294-2295) 

Chapman  10-28-53  (R-VIII-21 09-21 10) 

One  of  appellants'  veterinarians  testified  that  only  two 
animals  had  a  dental  condition  which  he  would  attribute 
to  fluorosis  (R-VII-1783). 

Mr.  Seekins  had  the  occasion  to  call  a  veterinarian 
to  his  farm  on  several  occasions  from  1947  to  the  time 
of  trial.  In  no  instance  was  the  visit  necessitated  by 
conditions  attributable  to  fluorosis  (R-IV-545-549). 

Mr.  Seekins  was  asked  whether  his  herd  had  not 
produced  between  300  and  325  pounds  of  butterfat  per 
cow  during  the  five  years  preceding  the  trial.  At  the 
time  his  deposition  was  taken  on  August  30,  1951,  he 
had  testified  that  production  was  310  to  320  pounds 
per  cow  (R-IV-551-554).  This  is  exactly  the  production 
Mr.  Ross,  appellants'  witness,  indicated  that  the  herd 
would  give  under  ordinary  circumstances   (R-V-798). 

(11)  Stauffer.  The  urine  and  forage  samples  from 
this  farm  did  not  contain  more  than  the  normal  amount 
of  fluorine.  The  most  fluorine  found  was  15  parts  per 
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million  in  forage  and  2.3  parts  per  million  in  urine 
(supra,  pp.  17,  19).  i 

No  clinical  evidence  of  fluorosis  was  found  by  the 
following  veterinarians  who  examined  the  herd  on  the 
following  dates: 

Veterinarian  Date 

Garlick  7-13-51    (R-VII-1905,  1907) 

Phelps  7-13-51    (R-VIII-2284)  | 

Phelps  11-12-53   (R-VIII-2296-2297) 

Chapman  11-12-53   (R-VlII-21 09-21 10) 

The  only  veterinarian  whose  testimony  was  in  conflict 
with  the  diagnoses  of  Drs.  Chapman,  Phelps  and  Garlick 
is  Dr.  Keller,  appellants'  witness. 

Mr.  Stauffer  testified  that  he  had  had  to  sell  cows 

since  1948  because  of  drop  in  production  and  lameness. 

which  he  attributed  to  the  operation  of  the  Troutdale 

plant  (R-IV-627).  He  testified  at  the  time  his  deposition 

was  taken  that  in  a  herd  of  25  cows  7  to  8  would  be 

disposed  of  each  year  under  normal  circumstances  (R 

IV-641 ) .  This  would  be  28  to  32  per  cent.  The  following 

! 
table,  which  sets  forth  actual  culling  by  these  appellantjj 

and  the  number  of  animals  which  they  would  expecr 

to  dispose  of  under  ordinary  circumstances,  indicate; 

that  their  culling  was  not  unusual: 
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Normal 

Year 

Number  in  Herd 

Number  Sold     Sales  (30%) 

1949 

25    (R-IV-660) 

5   (R-IV-644)              7.5 

1950 

26  (R-IV-660) 

10   (R-IV-644)               7.8 

1951 

26   (R-IV-660) 

11    (R-IV-644, 658)      7.8 

1952 

28   (R-IV-660) 

1    (R-IV-644)              8.4 

1953 

33   (R-IV-660) 

5   (R-IV-642)              9.9 

Total 

32                                41.4 

(12)  Johnston.  No  reference  to  these  appellants  is 
made  in  Appellants'  Brief  (Point  II).  The  fluorine  con- 
tent of  the  forage  and  urine  samples  from  the  farm 
of  these  appellants  was  normal,  the  highest  being  11 
and  2.1  parts  per  million,  respectively  (supra,  pp.  17, 
19). 

No  evidence  of  injury  to  cattle  from  fluorosis  was 

found  by  the  following  veterinarians  who  examined 

on  the  following  dates: 

Veterinarian  Date 

Garlick  9-14-51  (R-VII-1908-1909) 

Phelps  9-14-51  (R-VIII-2284) 

Phelps  10-28-53  (R-VIII-2291,  2295) 

Chapman  10-28-53  (R-VIII-21 09-21 10) 

Dr.  Guard,  a  veterinarian  called  by  appellants,  would 

1 

not  make  a  diagnosis  of  fluorosis  in  this  herd.  He  testified 

(R-VII-1783): 

"Q.  In  your  opinion.  Dr.  Guard,  did  the  John- 
ston herd  have  fluorosis  as  of  the  time  you  were 
there? 

"A.  This  is  one  of  the  herds  that  I  wouldn't  want 
to  make  a  statement  unless  I  had  actually  worked 
with  the  herd  for  a  number  of  years." 
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The  testimony  of  Homer  V.  Johnston  as  to  the  ail 
ments  affecting  his  cattle  which  he  attributed  to  th( 
operation  of  the  Troutdale  plant  should  be  disregarde( 
entirely  because  of  the  glaring  discrepancies  betweeij 
this  testimony  and  his  deposition  testimony.  For  ex 
ample,  he  testified  at  the  trial  that  certain  of  the  con 
ditions  complained  of  became  manifest  sometime  nea: 
1946  and  1947,  and  that  during  the  years  1948  to  1950J 
inclusive,  the  herd  was  not  enjoying  a  normal  conditio] 
and  was  not  producing  the  normal  amount  of  milk  (Pi 
V-976-980) .  This  testimony  is  in  direct  conflict  with  Mr 
Johnston's  deposition  testimony  on  the  same  subject  (Bi 
V-98 1-982): 

"Q.  Well,  referring  to  your  deposition  whic" 
was  taken  on  or  about  September  18,  1951,  and  n 
f erring  particularly  to  pages  60  and  61,  do  you  reca! 
testifying  as  follows: 

'Q.  Would  you  say  that  up  to  the  year  195j 
your  milk  production  was  generally  normal  an 
the  condition  of  your  cattle  was  generally  noi 
mal? 

'A.    Yes,  I  do. 

'Q.  So  that  the  first  signs  of  any  illness  c 
adverse  effect  upon  your  herd  which  you  a 
tribute  to  the  aluminum  plant  occurred  durin 
the  year  1950,  is  that  correct? 

'A.    Well,  let's  see.  This  is  1951,  is  it  not? 

'Q.    Yes. 

'A.    Yes,  prior  to  the  beginning  of  1950 
didn't  see  anything. 
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'Q.    You  didn't  see  anything? 

'A.    Abnormal  or  out  of  the  way.  *  *  * 

'Q,  During  the  period  prior  to  1950  was  the 
hair  of  the  herd  in  general  what  you  would  call 
normal? 

'A.    I  think  so,  nothing  serious  otherwise. 

'Q.  Would  you  say  that  the  milk  production 
of  the  herd  in  general  was  normal? 

'A.    Yes. 

'Q.  Did  you  observe  any  unusual  amount  of 
lameness  and  stiffness? 

'A.    Not  prior  to  1950.'  " 


(13)  Raymond  A.  Arvidson.  The  claims  of  these 
appellants  are  also  not  discussed  in  Appellants'  Brief 
(Point  II).  No  forage  samples  were  taken  from  their 
property.  The  most  fluorine  found  in  the  urine  samples 
taken  from  animals  in  the  herd  was  8.3  parts  per  mil- 
lion in  one  sample,  which  is  not  above  normal  (supra, 
p.  18). 

Examinations  of  the  herd  of  these  appellants  by  the 
following  veterinarians  failed  to  disclose  injury  or  dam- 
age from  fluorosis: 

Veterinarian  Date 

Phelps  9-3-53   (R-VIII-2286-2287) 

Chapman  9-3-53   (R-VIII-2089-2092) 
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Dr.  Garlick  did  not  examine  this  herd.  Dr.  Guard  ex- 
amined the  herd  for  appellants  and  testified  as  follows 
(R-VII-1 783-1 784): 

"A.  As  far  as  the  incisor  teeth,  another  one  oJ 
these  herds  that  I  do  not  know  the  history  on  and 
I  call  all  the  teeth  normal.  Except  number  1 1  show< 
a  little  wear  on  one  of  the  incisors.  Again,  I  didn'1 
mark  condition  on  this  herd  as  it  wasn't  anything 
outstanding  as  far  as  the  condition  goes. 

"Q.  Have  you  an  opinion  as  to  whether  or  not 
this  herd  was  suffering  from  fluorosis  as  of  the  timt! 
you  saw  it? 

"A.    I  don't  know." 

f.  Whiteaker  action. 

The  following  review  of  the  proof  relating  to  thi 
Whiteaker  appellants  applying  the  standards  previouslj! 
referred  to  indicates  that  their  claims  of  damage  t( 
cattle  are  also  without  merit. 

( 1 )  Whiteaker.  Appellee  did  not  maintain  a  regu 
lar  forage  sampling  station  on  the  property  of  these  ap 
pellants.  The  following  table  summarizes  the  amount 
of  fluorine  in  parts  per  million  found  in  forage  taker 
by  appellee  at  the  two  stations  nearest  their  propertj; 
(R-I-156-161): 
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Year  Maximum  Minim.um.  Average 


1950     —No.  7 

—No.  5A 

19 
39 

3.0 
3.8 

11 
16 

1951     —No.  7 
—No.  5A 

26 
15 

4.3 
0.7 

11 
8.4 

1952     —No.  7 
—No.  5A 

60 
53 

5.3 
4.0 

26 
19 

1953(9-30)— No.  7 
—No.  5A 

42 

22 

5.0 
7.5 

17 
13 

All  the  samples  contained  less  than  75  parts  per  million 
of  fluorine,  the  maximum  amount  being  administered 
by  Dr.  Schmidt  to  his  experimental  herd  without  effect 
on  size  or  milk  production  (supra,  p.  34).  With  a  few 
exceptions  all  contained  less  than  50  parts  per  million 
of  fluorine,  the  maximum  amount  being  fed  by  Dr. 
|Phillips  without  deleterious  effects  (supra,  p.  33). 

Personnel  from  the  Western  Washington  Experi- 
ment Station  did  take  forage  samples  on  the  property  of 
these  appellants  during  this  period.  The  following  table 
setting  forth  the  fluorine  content  of  said  samples  in 
parts  per  million  shows  that  there  was  even  less  fluorine 
on  the  property  than  at  the  two  areas  referred  to  above 
where  appellee  had  been  sampling  (R-I-162-164): 


Year 

Maximum, 

Minimum 

Average 

1950 

12 

0 

4.1 

1951 

23 

3 

11 

1952 

31 

5 

12 

1953 

41 

5 

14 
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The  urine  samples  taken  from  animals  in  the  herd 
of  these  appellants  are  another  indication  that  no  injury 
occurred.  The  following  table  sets  forth  the  maximum 
amounts  of  fluorine  found  in  samples  taken  on  the  fol- 
lowing dates: 

Date  Fluorine 

10-13-52  13.3   (R-1-165) 

10-20-52  19.3   (R-I-165) 

6-  4-53  6.8   (R-I-166) 

8-  4-53  2.9   (R-I-166-167) 

The  samples  taken  in  1953  contained  a  normal  amounlj 
of  fluorine  (supra,  p.  18).  Some  of  those  taken  in  1952 
contained  more  than  the  normal  amount.  However,  tht 
amount  in  each  instance  was  not  sufficiently  high  tc 
indicate  that  the  animal  in  question  was  injured  O] 
damaged  by  fluorosis.  Dr.  Phillips'  uncontradicted  testi 
mony  was  that  the  amount  of  fluorine  in  each  instance 
was  below  the  damaging  level  (R-VIII-2016-2018).  Th( 
sample  with  the  most  fluorine  (19.3  parts  per  million;, 
contained  far  less  fluorine  than  the  highest  sample  ob 
tained  by  Dr.  Schmidt  from  his  experimental  herd  (4^ 
parts  per  million )  where  cattle  were  consuming  up  to  7fj 
parts  per  million  of  fluorine  without  damage. 

Animals  in  the  appellants'  herd  were  examined  oi 
the  following  dates  by  the  following  veterinarians: 
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Veterinarian  Date 

Phelps  11-21-50  (R-VIII-2298, 2303-2304) 

Phelps  10-20-52  (R-VIII-2300, 2303-2304) 

Chapman  10-20-52   (R-VIII-21 13,  2117-2118) 

Garlick  12-19-52   (R-VIII-1 922, 1925-1926) 

Phelps  6-  4-53   (R-VIII-2300,  2303-2304) 

Phelps  8-  4-53   (R-VIII-2301, 2303-2304) 

Chapman  8-  4-53   (R-VIII-21 13,  2117-2118) 

None  of  these  veterinarians  found  a  condition  present  in 
the  animals  examined  on  the  above  dates  which  they 
attributed  to  injury  from  fluorosis.  The  teeth  of  a  few 
animals  showed  cosmetic  changes  attributable  to  the 
ingestion  of  more  than  normal  amounts  of  fluorine, 
but  ingestion  causing  the  changes  occurred  prior  to  the 
period  for  which  damages  may  be  recovered  herein  (R- 
VIII-2303-2304;  R-VII-1926). 

(2)  Rawnsley.  Appellee  commenced  taking  forage 
samples  on  the  property  of  these  appellants  in  1952.  The 
following  table  summarizes  the  amounts  of  fluorine 
in  parts  per  million  from  these  samples  (R-I-175): 

Year  Maximum     Minimum  Average 

1952  21  11  16 

1953  (9-30)  22  3  15 

Similar  samples  were  taken  by  Western  Washington 
Experiment  Station  personnel.  The  results  are  summar- 
ized in  the  following  table  (R-I-176-178): 
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Year 

Maximum 

Minimum. 

Average 

1950 

16 

4 

9.5 

1951 

35.5 

2 

15.8 

1952 

66 

2 

19 

1953  (10-12) 

25 

4 

11 

Other  samples  taken  by  the  same  organization  in  1952 
contained  more  than  the  normal  amount  of  fluorine,  the 
highest  being  65.8  parts  per  million  (R-I-180). 

None  of  the  above  samples  exceeded  the  75  parts  per 
million  being  fed  by  Dr.  Schmidt.  Only  4  out  of  62: 
samples  contained  more  fluorine  than  the  50  parts  pei 
million  being  fed  by  Dr.  Phillips.  The  most  fluorine  in 
the  forage  was  during  1952  according  to  the  above  data 
The  data  for  this  year  were  called  to  Dr.  Phillips'  at- 
tention, and  he  testified  (R-VIII-2075-2076): 

"Q.  Well,  I  will  give  3^ou  the  question.  Assume 
that  the  animals  in  your  herd  are  receiving  twent) 
parts  per  million  were  to  be  shifted  over  to  the  value;* 
shown  on  page  22  of  the  Whiteaker  pretrial  order  fo]. 
the  year  1952,  running  from  February  through  De 
cember,  that  is  the  values  of  forage,  would  you  ex 
pect  the  animals'  experience  to  be  any  differen 
from  that  which  you  observed  in  your  group  of  foui 
animals  receiving  twenty  parts  per  million  of  fluor; 
ine  in  the  form  of  sodium  fluoride?  I 

"A.  I  believe  their  performance  would  be  ven 
similar  because  only  for  a  short  period  of  time  hav( 
they  been  subjected  to  sixty-six  and  sixty-three  part 
per  million  and  much  of  that  interval  during  th< 
course  of  the  year  in  1952  is  far  below  the  amount 
which  would  be  equivalent  to  twenty  parts  per  mil 
lion  in  our  experimental  setup.  I 
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"In  other  words,  out  of  a  third  of  the  year  it  is 
[not]  below  ten  parts  per  million  and  that  might  be 
very  normal  for  many  cattle  feeds  in  many  sections 
of  the  country." 


None  of  the  urine  samples  taken  from  animals  in  the 
herd  contained  more  than  the  normal  amount  of  fluor- 
ine as  shown  by  the  following  table  setting  forth  the 
dates  upon  which  samples  were  taken  and  the  maximum 
amount  of  fluorine  found  in  each  sample  on  each  date: 

Date  Sample 

10-12-52  8.9   (R-I-179) 

10-17-52  10.4  (R-I-179) 
6-25-53  3.2  (R-I-180) 

10-19-53  6.0   (R-VII-1650) 

The  conclusions  drawn  from  the  foregoing  data  are 
confirmed  by  examinations  of  the  cattle  of  these  appel- 
lants by  the  following  veterinarians  on  the  following 
dates: 

Veterinarian  Date 

Phelps  2-13-52   (R-VIII-2304) 

Garlick  12-19-52   (Ex.  1566)    (R-VIII-1929-1930) 

Phelps  10-19-53   (R-IX-2313) 

Chapman  10-19-53   (R-VIII-21 13,  2115-2117) 

All  these  veterinarians  testified  that  the  animals  exam- 
ined by  them  had  not  been  damaged  by  fluorosis  since 
November  12, 1950  (R-IX-2311-2314,  2319^  R-VIII-21 15- 
2117;R-VIII-1929-1934). 
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One  of  Mr.  Rawnsley's  complaints  was  a  type  of 
scours  which  he  attributed  to  the  operation  of  the  Long- 
view  plant.  He  mentioned  in  particular  a  siege  of  scours 
which  occurred  about  June  15,  1953,  became  severe  by 
June  20,  1953,  and  lessened  thereafter.  This  occurred 
with  the  onset  of  westerly  winds  (R-VI-1205-1206).  On 
cross-examination,  he  admitted  that  the  fluorine  content 
of  forage  samples  taken  on  May  25,  1953,  and  June  22, 
1953,  was  4  and  9  parts  per  million,  respectively  (R- 
VI-1226) .  This  is  normal  by  the  testimony  of  any  of  the 
witnesses  expressing  opinions  on  the  subject.  Any  scours' 
which  the  Rawnsley  herd  experienced  during  this^ 
period  could  not  have  been  caused  by  the  operation  of 
the  Longview  plant. 

The  production  record  of  the  Rawnsley  herd  is  such 
that  it  cannot  be  reconciled  with  a  claim  that  operation 
of  the  plant  injured  the  animals.  In  1949,  the  herd  en- 
joyed the  highest  production  in  the  county  for  Dairy 
Herd  Improvement  Association  herds  over  40  cows  (R- 
VI-1236,  1241).  Part  of  the  herd  was  pictured  on  the 
cover  of  the  1950  annual  report  of  the  Cowlitz  County 
Dairy  Herd  Improvement  Association  (R-VI-1242-1243). 
15  cows  out  of  the  herd  were  listed  on  the  honor  roll  of 
the  Dairy  Herd  Improvement  Association  high  produ- 
cers for  the  year  1950.  10  were  similarly  cited  for  the! 
year  1951,  9  for  the  year  1952,  and  13  for  the  year  1953 
(R-VI-1250-1252). 
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(3)  Goldsmith.  No  reference  is  made  to  these  ap- 
pellants in  Appellants'  Brief  (Point  II) .  Neither  appellee 
nor  Western  Washington  Experiment  Station  engaged 
in  periodic  forage  sampling  on  the  property  of  these 
appellants  which  is  south  of  the  Rawnsley  property  but 
more  distant  from  the  Longview  plant  (R-I-184).  The 
only  forage  samples  introduced  in  evidence  contained 
9.4  and  8.9  parts  per  million  of  fluorine,  which  was 
below  the  damage  level.  Samples  of  home  grown  hay, 
barley  and  mixed  grain  contained  2.9,  1.4  and  1.5  parts 
per  million,  respectively  (Ex.  1624). 

The  greatest  amount  of  fluorine  found  in  the  urine 
samples  introduced  in  evidence  was  5.1  parts  per  mil- 
lion, which  of  course  was  normal  (supra,  p.  18). 

The  following  veterinarians  examined  the  Gold- 
smith herd  on  the  following  dates: 

Veterinarian  Date 

Chapman  10-20-52  (R-VIII-2113-2115) 

Garlick  12-19-52  (R-VIII-1934, 1936) 

Phelps  10-19-53  (R-IX-2318-2319) 

Chapman  10-19-53  (R-VIII-21 14-21 15) 

None  of  these  veterinarians  concluded  that  the  cattle 
examined  by  them  on  the  above  dates  had  been  dam- 
aged by  fluorosis  during  the  period  for  which  damages 
are  sought  (R-IX-2318-2319;  R-VIII-2112,  2115;  R-VIII- 
1934,  1936). 


68 

These  opinions  are  borne  out  by  the  milk  production 
of  this  herd.  The  average  amount  of  butterfat  produced 
per  cow  was  as  follows  (R-VI-1349-1350) : 


Period 

Butterfat  (pounds) 

1948-1949 

272.3 

1949-1950 

293.1 

1950-1951 

3147 

1951-1952 

315.6 

1952-1953 

259.3 

Thus,  the  production  of  this  herd  has  increased  each^ 
year  during  the  last  five  years  except  for  the  last  year. 

As  a  matter  of  fact,  Mr.  Goldsmith's  willingness  to 
purchase  cattle  owned  by  persons  living  in  the  vicinity 
of  the  plant  indicates  no  real  concern  about  the  effect 
of  the  plant  upon  livestock.  He  purchased  the  original 
herd  from  his  brother,  who  had  leased  the  farm  before 
him  (R-VI-1336-1337).  16  head  were  purchased  from 
Don  Wa5rrynen,  who  lived  V/2  miles  from  the  plant 
(R-VI-1338,  1362).  2  head  were  purchased  from  V.  D. 
Walker,  whose  farm  was  across  the  Columbia  Riveri 
from  the  plant  (R-VI-1338,  1362).  As  late  as  1952  he 
purchased  a  heifer  from  Cecil  Burns,  who  lived  1  mile 
from  the  plant  (R-VI-1365,  1367). 

(4).  Josephson.  There  is  no  reference  to  these  ap- 
pellants in  Appellants'  Brief  (Point  II).  As  previously 
noted,  no  forage  samples  were  taken  on  this  farm  ( supra. 
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p.  22).  The  highest  fluorine  content  of  the  urine 
samples  was  5.3  parts  per  million,  which  of  course  is 
normal  (supra,  p.  18). 

The  cattle  owned  by  these  appellants  were  examined 
on  the  following  dates  by  the  following  veterinarians: 

Veterinarian  Date 

Garlick  12-19-52   (Ex.   1567)    (R-VIIl-1 926-1 927) 

Phelps  8-  4-53   (R-lX-2316,  2319) 

Chapman  8-  4-53   (R-VIII-2113,  2117) 

None  of  these  veterinarians  concluded  that  the  cattle 
examined  had  been  damaged  or  injured  by  fluorosis 
(R-VIII-1926-1929;  R-IX-2317,  2319;  R-VIII-2113, 
2117). 

Mr.  Josephson  is  another  of  the  appellants  who  at- 
tributes the  sundry  ills  and  ailments  of  his  cattle  to  the 
operation  of  the  Longview  plant,  but  who  has  been 
willing  to  purchase  cattle  from  persons  operating  nearer 
to  the  plant  than  he.  In  1948  and  1949,  for  example,  he 
purchased  6  Jersey  cows  from  Claude  Anderson,  who 
lives  1  mile  from  the  plant  (R-VI-1372,  1421). 

With  these  animals  as  a  foundation  he  built  up  a 
herd  which  became  the  highest  producing  Dairy  Herd 
Improvement  Association  herd  in  Cowlitz  County  in  its 
group  for  a  3  year  period  ending  on  January  31,  1952 
(R-VI-1422-1423) .  Most  of  the  animals  in  the  herd  were 
listed  on  the  honor  roll  of  high  producers  during  this 
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period.  The  following  table  shows  the  number  of  ani-i 
mals  in  the  herd  for  the  following  years  and  the  number 
so  cited  (R-VI-1427,  1431-1432,  1460): 

Year  Number  in  Herd    Number  on  Honor  Roll 

1950  7.6  6 

1951  9.54  6 

1952  14.06  5 

1953  10-13  7 

It  is  impossible  to  reconcile  these  milk  production^ 
records  with  the  claims  of  animals  injured  and  damaged 
because  of  the  operation  of  the  Longview  plant. 

2.  Appellants  failed  to  sustain  the  burden  of  proving 
that  the  proximate  cause  of  any  injuries  to  their  cattle  wos' 
appellee's  operation  of  the  plants. 

In  order  to  prove  that  appellee's  operation  of  the 
Troutdale  and  Longview  plants  caused  harm  to  appel^ 
lants'  cattle,  appellants  must  prove  not  only  that  the 
cattle  were  injured  but  also  that  the  injury  m  each  casej 
was  caused  by  appellee's  operation  of  the  plants.  | 

It  has  already  been  demonstrated  that  appellants 
cattle  could  not  have  been  injured  because  of  appellee': 
operation  of  the  plants  during  the  period  for  which 
damages  are  claimed  (supra,  II-A-1).  A  review  of  th( 
proof  also  shows  that  the  assertedly  poor  condition  o:' 
appellants'  cattle  during  this  period  was  attributabl< 
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to  causes  other  than  consumption  of  forage  containing 
a  fluorine  content  above  normal  during  the  period  for 
which  damages  may  be  claimed.  If  these  conditions 
did  exist  as  claimed  by  appellants,  they  are  attributable 
entirely  to  ingestion  occurring  prior  to  the  period  for 
which  damages  may  be  claimed.  Dr.  Keller  admitted 
that  the  condition  of  the  teeth  in  some  of  the  animals 
was  caused  by  ingestion  during  such  earlier  years  (R- 
111-322,  326). 

a.  Arvidson  action. 

No  fume  collection  system  was  in  operation  at  the 
Troutdale  plant  from  1942  to  1945  (3V2  years).  Since 
appellee's  operation  of  the  plant,  a  fume  collection 
system  has  always  been  operating  (supra,  p.  2). 
Thus,  if  cattle  were  injured  by  the  operation  of  this 
plant,  one  would  conclude  that  the  injury  would  be 
most  severe  and  most  apparent  during  the  3V2  year 
period  of  operation  without  a  fume  collection  system. 
This  conclusion,  which  is  inescapable,  cannot  be 
reconciled  with  the  testimony  of  appellant  after  appel- 
j  lant  in  this  case  who  testified  that  the  conditions  com- 
'  plained  of  were  not  observed  until  years  after  the  plant 
had  been  in  operation.  The  only  inference  to  be  drawn 
from  this  fact  is  that  the  testimony  of  such  witnesses 
on  this  point  was  false,  or  that  if  the  conditions  existed 
they  were  attributable  to  some  cause  other  than  the 
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operation  of  the  plant,  such  as  disease.  The  record  corn 
tains  evidence  to  support  both  inferences  as  shown  byj 
the  following  review  of  the  proof: 

( 1 )  Albert  A.  Arvidson.  These  appellants  com-| 
menced  their  operation  of  the  farm  in  1941  (R-I-26). 
The  cattle  were  in  normal  physical  condition  and  gave 
normal  production  from  1941  to  1946.  They  first  ob-: 
served  unusual  conditions  in  1946  (R-V-1 068-1 069), 
The  plant  was  not  operating  from  September  7,  1945.| 
to  September  23,  1946  (R-I-20).  These  conditions  wercj 
first  observed  when  the  plant  was  not  even  operating 

The  herd  has  a  history  of  Bang's  disease  (R-V-1 074 
1075 ) .  Difficulties  have  also  been  encountered  with  milt' 
fever  (R-V-1 073-1 074). 

J 

(2)  Baker.  There  have  not  only  been  reactors  tq 
Bang's  disease  in  this  herd,  but  also  on  one  occasion  th( 
entire  herd  has  been  quarantined  (R-lV-687). 

One  animal  reacted  positively  during  tuberculosiJ 
tests  (R-IV-697).  ^ 

(3)  Brandt.  These  appellants  purchased  part  o 
their  property  in  1940  and  the  remainder  in  1944  (R-I| 
31 ) .  None  of  the  conditions  complained  of  was  observecj 
from  1942  to  1946  (R-V-918-919).  The  milk  productioi 
was  normal   (R-V-939).  The  first  indication  that  pro 
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duction  and  condition  were  not  normal  occurred  in  1948 
(R-V-940). 

Appellants  sold  a  number  of  animals  in  1948  and 
1949.  Mr.  Brandt  testified  at  his  deposition  that  the  1949 
sales  were  due  to  a  shortage  of  feed  ( R-V-944-946 ) . 

There  has  been  some  mastitis  in  the  herd  (R-V-942) . 
The  only  cow  that  died  was  examined  by  Dr.  Keller, 
who  did  not  state  the  cause  of  the  animal's  death  (R-V- 

947). 

If  the  herd  was  receiving  an  excessive  amount  of 
fluorine,  the  source  was  in  their  feed.  Samples  of  min- 
eral tonic  taken  from  the  farm  on  October  28,  1953, 
'  contained  135  parts  per  million  of  fluorine  (R-VII-1645- 
1646).  The  fluorine  content  of  the  pasture  in  the  area 
did  not  begin  to  approach  this  amount  during  the  years 
in  question. 

(4)  Depoe.  This  herd  has  a  history  of  suffering 
from  osteomalacia,  mastitis.  Bang's  disease  and  tubercu- 
losis (R-VII-1866-1867;  RTV-593,  602-603). 

Mr.  Depoe  claimed  that  he  was  forced  to  sell  a  num- 
ber of  animals  because  of  fluorosis.  The  record  indicates 
that  many  of  these  animals  were  sold  for  other  reasons: 
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Animal  Reason  for  Sale 

Bonnie  Mastitis   (R-IV-593) 

Tillie  10  years  old   (R-IV-593) 

Peggy  Mastitis   (R-IV-594)  | 

Babe  11-12  years  old   (R-IV-596) 

Boss  10  years  old   (R-IV-596) 

Bab  Udder  trouble   (R-IV-600) 

Betty  Udder  trouble   (R-IV-601) 

Queen  Udder  trouble   (R-IV-602)  ' 

Mr.  Depoe  also  was  apparently  feeding  his  animaLj 
far  more  fluorine  than  they  could  possibly  receive  frorrij 
forage  upon  which  air-borne  fluorides  may  have  beeK 
deposited.  A  sample  of  Digesta  Bone,  a  mineral  supplej 
ment,  taken  from  his  farm  on  October  28,  1953,  con 
tained  563  parts  per  million  of  fluorine  (R-VII-1646) 

(5)  Ford.  These  appellants  commenced  leasing 
their  property  in  1947  (R-I-34).  Milk  production  wa 
normal  until  1949  (R-V-741).  The  conflict  and  contra 
dictions  in  the  record  as  to  the  condition  of  the  animal 
thereafter  and  their  production  makes  it  impossible  ti 
conclude  that  the  condition  of  the  herd,  if  actually  no 
normal,  was  attributable  to  the  operation  of  the  Troul 
dale  plant  (supra,  pp.  47,  48). 

These  appellants  also  apparently  made  it  a  practic 
to  feed  far  more  fluorine  to  their  herd  than  the  animal 
could  consume  by  grazing  on  pastures  subject  to  th 
deposition  of  air-borne  fluorides.  A  sample  of  Watkir 


75 

Stock  Mineral  Compound  taken  from  the  farm  on  Oc- 
tober 26,  1953,  contained  1,340  parts  per  million  of 
fluorine  (R-VII- 1643 -1644). 

(6)  Hester.  These  appellants  testified  that  they  first 
noticed  unusual  conditions  in  their  cattle  in  July,  1948 
(R-IV-377).  The  animals  in  which  they  observed  these 
conditions  had  been  purchased  by  them  from  the  previ- 
ous lessee,  Frank  Lucie,  w^ho  had  grazed  them  on  the 
property  from  1944  to  1947.  Mr.  Hester  did  not  observe 
any  of  these  conditions  at  the  time  of  purchase.  Yet  the 
herd  had  been  grazing  on  this  property  not  only  during 
a  portion  of  the  time  appellee  was  operating  the  plant, 
but  also  for  more  than  a  year  during  the  period  when 
the  Aluminum  Company  of  America  was  operating  the 
'plant  without  any  collection  system  (R-IV-374-375). 

These  facts  when  considered  with  the  number  of 
times  that  Mr.  Hester  was  impeached  on  cross-exam- 
ination demonstrate  that  the  operation  of  the  Troutdale 

plant  in  no  way  caused  or  contributed  to  the  woes  of 

i 

jwhich  he  complained,  whether  real  or  imaginary 
(supra,  pp.  49,  50). 

(7)  isbister.  These  appellants  purchased  their 
property  in  1941  (R-I-36).  They  have  always  had  cows 
on  the  place  (R-IV-472) .  Yet  they  first  experienced  low 
production  in  1947,  and  did  not  observe  stiffness  in  their 
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cattle  until  1949  (R-IV-48 7-489).  These  conditions, 
therefore,  developed  only  after  the  plant  was  being  op- 
erated with  controls. 

When  these  facts  are  considered  together  with  the 
detailed  review  of  the  evidence  previously  made  show- 
ing no  injury,  it  is  apparent  that  the  Troutdale  plant  was 
not  the  source  of  the  complaints  of  these  appellantsl 
(supra,  pp.  50-52). 

(8)  Norelius.  These  appellants  purchased  most  of! 
their  property  long  before  the  Troutdale  plant  was 
built  (R-I-40-41 ) .  However,  nothing  abnormal  about  the^ 
condition  of  their  cattle  was  observed  by  them  prior  to' 
1947.  The  condition  and  production  of  their  cattle  were 
normal  during  these  years.  The  conditions  complained 
of  commenced  in  1947,  but  improved  in  1951  (R-V-, 
1128) .  It  is  obvious  from  these  facts  that  said  conditions* 


were  not  caused  by  the  operation  of  the  Troutdale  plant- 

If  anything,  the  conditions  were  caused  by  feeding 
mineral  supplements  containing  excessive  amounts  oi' 
fluorine.  A  sample  of  Digesta  Bone  taken  from  this  farm 
on  October  26,  1953,  contained  545  parts  per  million  oJ 
fluorine  (R-VII-1 644-1 645). 

(9)  Robson.  These  appellants  also  assertedly  suf 
f ered  more  from  the  operation  of  the  plant  with  control; 
than  without  them.  They  acquired  the  property  present! 
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ly  owned  by  them  between  1919  and  1950  (R-I-41-47). 
A  decrease  in  milk  production  did  not  occur  until  1947 
or  1948  (R-V-898). 

Even  though  the  herd  was  not  in  normal  condition, 
it  does  not  follow  that  this  was  attributable  to  the  cause 
suggested  by  appellants.  At  least  4  head  of  cattle  died 
from  pneumonia  during  the  period  for  which  damages 
are  claimed  (R-V-895). 

(10)  Seekins.  The  only  visits  by  a  veterinarian  for 
the  purpose  of  treating  the  animals  in  this  herd  were  in 
connection  with  ( 1 )  the  failure  of  a  cow  to  freshen;  (2) 
the  puncturing  of  a  stomach  vein  by  a  fork;  (3)  udder 

itrouble;and  (4)  indigestion  (R-IV-545-547). 

This  herd  also  was  exposed  to  a  far  larger  amount 
of  fluorine  through  faulty  husbandry  practices  than 
through  grazing  upon  pastures  of  the  farm.  A  sample  of 
Watkins  Mineral  Block,  a  mineral  supplement,  taken 
from  this  farm  on  October  28,  1953,  contained  4^0  parts 
per  million  of  fluorine  (R-VII-1649). 

(11)  Stauffer.  These  appellants  purchased  their 
'property  in  1937  (R-I-48 ) .  The  alleged  drop  in  milk  pro- 
duction did  not  occur  until  1948  or  1949.  This  was  fol- 
lowed by  lameness  (R-IV-638-639). 

3  animals  were  condemned  for  tuberculosis  (R-IV- 
632,  645).  Mastitis  has  also  been  a  problem  (R-IV-647- 
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648).  There  has  also  been  some  difficulty  with  Bang's 
disease  (R-IV-644-647). 

(12 )  Johnston.  Homer  V.  Johnston  has  lived  on  the 
property  being  occupied  by  him  for  over  60  years  (R-V- 
954).  He  first  noticed  the  conditions  complained  of  in 
1946  or  1947  (R-V-977). 

At  one  time  or  another  during  the  claim  period  ani- 
mals in  the  herd  have  suffered  from  mastitis,  aceto- 
nemia, milk  fever  and  bacteria  dysentery  (R-V-984,  987- 

989). 

(13)  Raymond  A.  Arvidson.    This  farm  was  purch-f 

j 
ased  by  these  appellants  in  1942  (R-I-52).  They  did  not 

observe  anything  unusual  about  their  cattle  until  1948 

(R-V-1103). 

The  cattle  in  this  herd  have  suffered  from  Bang'j| 
disease.  The  herd  was  quarantined  because  of  this  ir| 
1951  and  remained  under  quarantine  until  1953  (R-Vj 
1105-1107). 

b.  Whiteaker  action. 

The  proof  also  shows  that  the  condition  of  the  cattl( 
of  these  appellants,  if  not  normal,  was  attributable  t( 
causes  other  than  consumption  of  forage  containing  { 
fluorine  content  above  normal. 

( 1 )  Whiteaker.  As  noted  previously,  Dr.  Garlic] 
did  not  discover  any  animals  in  this  herd  which  ha(. 
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been  injured  by  fluorosis.  He  visited  the  farm  on  July 
11,  1951.  Prior  to  doing  so,  he  examined  the  herd's 
Dairy  Herd  Improvement  Association  production  rec- 
ords. From  this  examination  and  said  visit,  he  concluded 
(R-VIII-1917-1922): 

1.  The  primary  problem  was  sterility; 

2.  Several  animals  were  suffering  from  hoof  rot; 

3.  Several  heifers  were  barren; 

4.  One  cow  had  a  pronounced  endocrine  imbalance; 

5.  Three  cows  were  14  years  of  age  or  over  and  too 
old  for  production;  and 

6.  Culling  of  marginal  producers  had  been  neglect- 
ed. 

Mr.  Whiteaker  confirmed  that  some  of  the  cattle  had 
been  suffering  from  hoof  rot.  He  also  testified  that  ace- 
tonemia and  milk  fever  had  been  encountered  during 
the  period  for  which  damages  are  claimed  (R-VI-1507- 
1508). 

When  Dr.  Phelps  examined  some  cattle  from  the 
herd  on  August  4,  1953,  he  observed  several  with  quart- 
ers dried  up  because  of  mastitis  (R-VIII-2302). 

(2)  Rawnsley.  Dr.  Phelps  observed  a  large  number 
of  blood-sucking  lice  on  one  group  of  calves  during  the 
course  of  one  of  his  examinations  ( R-IX-231 5-2316 ) .  The 
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herd  has  had  some  mastitis  (R-VI-1227).  Some  of  the 
conditions  observed  are  characteristic  of  malnutrition  s 
(R-VI-1229). 

No  pot  hne  was  operating  at  the  Longview  plant  1 
from  June  5, 1947,  to  March  11,  1948  (R-I-147-148) .  The 
milk  production  of  the  Rawnsley  herd  during  a  portion 
of  this  period  (from  December  1,  1947,  to  November  30, 
1948)  averaged  364.7  pounds  of  butterfat  per  cow.  The 
first  year  that  records  were  being  kept  of  production  of 
this  herd  and  during  which  the  plant  was  in  operationjj 
all  the  time  ran  from  December  1,  1948,  to  November! 
30,  1949.  The  herd  reached  its  highest  production  dur^J 
ing  this  test  year  (Appellants'  Brief  p.  58).  This  produc- 
tion was  the  highest  in  Cowlitz  County  for  a  Dairy  Herd 
Improvement  Association  herd  of  over  40  cows  (R-VI-| 
1236,  1241).  This  production  was  obtained  during  aj 
period  when  the  fume  collection  system  had  not  beeni 
finally  installed.  The  last  fan  and  wash  tower  were 
placed  in  operation  on  May  14,  1949  (R-I-151).  In  thei 
years  that  followed,  as  the  amount  of  fluorides  eman- 
ating from  the  plant  decreased,  the  production  of  this 
herd  also  decreased,  instead  of  increased.  Obviously,  a; 
causal  relationship  between  the  operation  of  the  plant 
and  the  condition  of  the  cattle  does  not  exist. 

(3)   Goldsmith.    This    herd's    production    increased 
each  year  from  May  1,  1948,  to  April  30,  1952.  Pro- 
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duction  did  drop  during  the  1952-1953  test  year  (supra, 
p.  68). 

The  herd  has  a  history  of  Bang's  disease,  mastitis, 
hoof  rot,  pleurisy  and  gangrene  (R-VI-1344,  1346, 
1364,  1366-1377). 

As  noted  previously  (supra,  p.  68),  Mr.  Goldsmith 
has  followed  the  practice  of  purchasing  animals  from 
farms  much  nearer  to  the  Longview  plant  than  his. 
If  the  plant  caused  the  conditions  of  which  he  com- 
plained, these  animals  would  have  been  affected  prior 
to  his  purchasing  them. 

There  is  evidence  in  the  record  that  the  cattle  in 
this  herd  were  receiving  fluorine  from  sources  other 
than  pasture  grass.  A  sample  of  mineral  supplement 
(E.  M.  Peet  Feed  Co.,  Oakland,  California)  taken  from 
this  farm  on  October  19,  1953,  contained  30  parts  per 
million  of  fluorine  (Ex.  1624). 

(4)  Josephson.  The  herd  of  these  appellants  was 
the  highest  producing  of  its  size  on  D.H.I. A.  test  in 
Cowlitz  County  for  the  3-year  period  ended  on  January 
31,  1952  (Supra,  p.  69).  In  1952  production  fell.  This 
drop  in  production  coincided  with  an  unusually  high 
incidence  of  Bang's  disease.  This  trouble  commenced  in 
January,  1950,  when  one  animal  reacted  positively  to 
the  test  for  this  disease    (R-VI-1424).  In  May  of  the 
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same  year  two  additional  cows  were  condemned  as 
reactors.  These  three  reactors  were  disposed  of  in  1950 
(R-VI-1424-1426).  In  May,  1952,  another  animal  was 
condemned  (R-VI-1426).  Two  animals  in  addition  to 
this  one  were  designated  as  reactors  in  September,  1952 
(R-VI-1427).  Four  additional  animals  out  of  ten  tested 
reacted  in  November,  1952.  Thus,  seven  out  of  thirteen 
had  been  condemned  by  late  1952.  These  were  allil 
sold  to  the  yards  (R-VI-1427-1428). 

Bang's  disease  lowers  milk  production  and  causes 
breeding  difficulties  (R-IX-232 1-2322).  These  are  the 
very  matters  these  appellants  testified  that  their  herd 
suffered  from  (R-VI-1396,  1398). 

The  Josephsons  also  complained  of  an  abnormal  type 
of  diarrhea  (R-VI-1409) .  Dr.  Garlick  attributed  the  con- 
dition in  one  animal  to  a  bacterial  infection  suggestive 
of  Johne's  disease  (R-VIII-1928). 

I 
B.    Even   if  appellee's  operation  of  said  plants  wa$ 

the  proximate  cause  of  injuries  to  appellants'  cattle,  the 

court  may  not  award  damages  to  appellants  unless  the 

gravity  of  the  harm  to  appellants  outweighs  the  utility  oi 

appellee's  conduct. 

As  will  be  hereinafter  shown  (Part  III,  p.  89  ^/  seq.). 
claims  of  damages  arising  out  of  the  settling  of  effluent; 
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from  an  industrial  plant  upon  surrounding  properties 
sound  in  nuisance.  However,  the  "nuisance"  is  not 
actionable  unless  unreasonable  in  character  and  inten- 
tional. 

4  American  Law  Institute,  Restatement  of  the  Law  of  Torts, 
(1939)Section822,  p.  226 

"The  actor  is  liable  in  an  action  for  damages 
for  a  non-trespassory  invasion  of  another's  interest 
in  the  private  use  and  enjoyment  of  land  if, 

(a)  the  other  has  property  rights  and  privileges 
in  respect  to  the  use  or  enjoyment  interfered 
with;  and 

(b)  the  invasion  is  substantial;  and 

(c)  the  actor's  conduct  is  a  legal  cause  of  the 
invasion;  and 

(d)  the  invasion  is  either 

(i)   intentional  and  unreasonable;  or 

(ii)  unintentional  and  otherwise  action- 
able under  the  rules  governing  liability 
for  negligent,  reckless  or  ultrahazard- 
ous  conduct." 

The  Washington  Supreme  Court  has  considered  the 
matter  similarly. 

Riblet  V.  Spokane-Portland  Cement  Co.,  (1952)  41 
Wash. (2d)  249,  248  P. (2d)  380,  382 
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Thus,  even  if  appellee  caused  injury  to  appellants' 
cattle,  remand  for  determining  damages  is  not  war- 
ranted unless  appellee's  conduct  was  both  intentional 
and  unreasonable. 

There  is  nothing  in  the  record  to  substantiate  a 
claim  that  appellee  in  operating  the  two  plants  inten- 
tionally invaded  the  respective  appellants'  interests  ini 
the  use  and  enjoyment  of  their  properties. 

Furthermore,  when  the  utility  of  a  person's  conduct 
outweighs  the  gravity  of  the  harm  caused  thereby,  the? 
invasion  of  an  interest,  even  though  intentional,  is 
not  so  unreasonable  as  to  constitute  a  nuisance. 

Powell    V.    Superior    Portland    Cement,    Inc.,    (1942)    15 
Wash.(2d)  14,  129  P.(2d)  536,  538 

In  denying  plaintiff's  request  that  defendant  be  en-j 
joined  from  interfering  with  plaintiff's  use  and  enjoy- 
ment of  his  premises  and  for  damage  for  injuries  caused 
to  plaintiff's  property  by  dust  from  defendant's  plant,! 
the  court  stated: 

"Appellant  has  practically  made  the  commun-j 
ity.  It  has  invested  a  great  deal  of  money  in  con-' 
struction  of  its  plant  and  has  made  provision  for 
the  maintenance  of  a  necessary  industry  for  many 
years  to  come.  It  has  done  everything  that  can  be 
reasonably  expected  of  it  to  reduce  to  a  minimum 
the    discomforts    that    are    inseparable    from    such 
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industrial  activity.  To  require  appellant  to  respond 
in  damages  for  its  continuance,  is  a  step  toward 
destruction  of  appellant's  business." 


Soukoup  V.  Republic  Steel  Corporation,  (Ohio,   1946)  66 
N.E.(2d)  334,  341-342,  343 

Plaintiff  brought  an  action  at  law  for  damages  for 
a  nuisance  for  injuries  sustained  from  dust,  dirt,  grime, 
steam  and  vapors  emitted  from  defendant's  coke  ovens 
and  deposited  upon  plaintiff's  property.  Defendant  had 
constructed  the  ovens  in  1943  for  the  Defense  Plant 
Corporation  of  America  and  operated  them  thereafter 
as  lessee.  In  affirming  a  judgment  for  defendant,  the 
court  quoted  with  approval  a  comment  under  the 
Restatement  of  the  Law  of  Torts,  Chapter  40,  Section 
826,  a  part  of  which  reads: 

"  '*  ♦  *  Regard  must  be  had  not  only  for  the 
interests  of  the  person  harmed  but  also  for  the  actor 
and  for  the  interests  of  the  community  as  a  whole. 
Determining  unreasonableness  is  essentially  a  weigh- 
ing process  involving  a  comparative  evaluation  of 
conflicting  interests  in  various  situations  according 
to  objective  legal  standards.'  " 


And  the  court  then  said: 

"By  far  the  greater  weight  of  authority  supports 
the  law  of  Nuisance,  as  stated  in  the  Restatement 
of  the  Law  of  Torts,  supra,  and  the  supporting 
authorities  above  referred  to." 
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Booth  V.  Rome,  W.  &  O.  T.  R.  Co.,  (1893)  140  N.  Y.  267, 
35  N.E.  592,  596 

Plaintiff's  house  was  seriously  injured  from  con- 
cussions caused  by  defendant's  blasting  of  a  new  road-j 
bed  for  its  track.  Plaintiff  sought  to  recover  damages 
from  defendant  for  such  injuries  on  the  ground  that 
the  use  of  explosives  by  defendant  constituted  a  private; 
nuisance.  In  reversing  a  judgment  for  plaintiff,  the  court! 
stated: 

"It  was  not  an  act  which,  under  all  circum-; 
stances,  would  produce  injury  to  his  neighbor,  as  is 
shown  by  the  fact  the  other  buildings  near  by  were! 
not  injured.  The  immediate  act  was  confined  to  its, 
own  land;  but  the  blasts,  by  setting  the  air  in  motion,ij 
or  in  some  other  unexplained  way,  caused  an  injury 
to  the  plaintiffs  house.  The  lot  of  the  defendant 
could  not  be  used  for  its  roadbed  until  it  was  ex-j 
cavated  and  graded.  It  was  to  be  devoted  to  a  com- 
mon use;  that  is,  to  a  business  use.  The  blasting  was^ 
necessary,  was  carefully  done,  and  the  injury  was! 
consequential.  There  was  no  technical  trespass.  Un- 
der these  circumstances,  we  think,  the  plaintiff  has 
no  legal  ground  of  complaint.   The  protection  oii 
property  is  doubtless  one  of  the  great  reasons  for 
government.  But  it  is  equal  protection  to  all  whicl: 
the  law  seeks  to  secure.  The  rule  governing  the  rightfj 
of  adjacent  landowners  in  the  use  of  their  property 
seeks  an  adjustment  of  conflicting  interests  through 
a  reconciliation  by  compromise,  each  surrendering! 
something  of  his  absolute  freedom  so  that  both  ma} 
live.  To  exclude  the  defendant  from  blasting  to  adap 
its  lot  to  the  contemplated  uses,  at  the  instance  o 
the  plaintiff,  would  not  be  a  compromise  betweer 
conflicting  rights,  but  an  extinguishment  of  the  righ  ■ 


of  the  one  for  the  benefit  of  the  other.  The  sacrifice, 
we  think,  the  law  does  not  exact.  Public  policy 
is  sustained  by  the  building  up  of  towns  and  cities 
and  the  improvement  of  property." 

Rose  V.  Socony-Vacuum  Corporation,  (1934)  54  R.  I.  411, 
173  Atl.  627 

Plaintiff,  the  owner  of  a  large  farm,  sought  to  re- 
cover damages  from  defendant  for  a  nuisance.  Plaintiff 
alleged  that  defendant  had  polluted  his  waters  in  dis- 
charging waste  products  from  its  refinery  and  that  a 
number  of  his  hogs  and  hens  had  died  as  a  result. 
In  the  course  of  its  opinion  the  court  stated  on  pages 
631-632: 

"It  is  an  unavoidable  incident  of  the  growth  of 
population  and  its  segregation  in  restricted  areas 
that  individual  rights  recognized  in  a  sparsely 
settled  state  have  to  be  surrendered  for  the  benefit 
of  the  community  as  it  develops  and  expands.  If, 
in  the  process  of  refining  petroleum,  injury  is 
occasioned  to  those  in  the  vicinity,  not  through 
negligence  or  lack  of  skill  or  the  invasion  of  a 
recognized  legal  right,  but  by  the  contamination  of 
percolating  waters  whose  courses  are  not  known, 
we  think  that  public  policy  justifies  a  determination 
that  such  harm  is  damnum  absque  injuria." 

Eosf  St,  Johns  Shingle  Co.  v.  City  of  Portland,  (1952)  195 
Or.  505,  246  P.(2d)  554 

Two  actions  were  commenced  against  the  City  of 
Portland  for  damages  caused  by  dumping  raw  sewage 
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into  a  slough.  In  affirming  judgment  for  defendant,  the 

court  stated  on  page  562: 

"The  law  recognizes  that  the  nuisance  claims  of 
private  owners  must  at  times  yield  to  public  interest 
and  convenience," 

Prosser  on  Torts,  Section  73,  page  580 

"The  law  of  private  nuisance  is  very  largely  a 
series  of  adjustments  to  limit  the  reciprocal  rights 
and  privileges  of  both.  In  every  case  the  court  must 
make  a  comparative  evaluation  of  the  conflicting 
interests  according  to  objective  legal  standards,  and 
the  gravity  of  the  harm  to  the  plaintiff  must  be 
weighed  against  the  utility  of  the  defendant's  con- 
duct." 

4  Restatement  of  the  Law  of  Torts,  Section  826,  page  241 

"An  intentional  invasion  of  another's  interest  in, 
the  use  and  enjoyment  of  land  is  unreasonable  *  ♦  ♦' 
unless  the  utility  of  the  actor's  conduct  outweighsj 
the  gravity  of  the  harm." 

Ampfiif/ieofers,  Inc.  v.  Portland  Meadows,  (1948)  184  Or. 
336,  361-362,  198  P.(2d)  847 

In  denying  plaintiff's  claim  for  damages  for  a  nui- 
sance, the  court  stated:  ' 

"It  is  not  our  intention  to  decide  the  case  upon 
authority  alone,  divorced  from  reason  or  public 
policy.  The  photographic  evidence  discloses  that  the 
properties  of  the  respective  parties  are  not  in  a  resi- 
dential district,  and  in  fact  are  outside  the  city  limits. 
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of  Portland,  and  lie  adjacent  to  a  considerable 
amount  of  unimproved  land.  Neither  party  can  claim 
any  greater  social  utility  than  the  other." 


C.  The  utility  of  appellee's  conduct  outweighs  the 
gravity  of  the  harm,  if  any,  to  appellants. 

The  evidence  shows  that  if  appellee  caused  an  injury 
to  appellants'  cattle,  the  utility  of  appellee's  conduct 
outweighs  the  gravity  of  such  injury  to  appellants. 
I  Reference  has  previously  been  made  to  the  evidence  on 
this  point,  together  with  the  determination  of  the  trial 
court  concerning  the  same  ,Part.I-C,  p.  24  et  seq.) 

III. 

I 

The  claims  of  appellants  were  subject  to  a  two  year 
limitation  period.  Even  if  appellants'  claims  were  subject 
to  a  three  year  limitation  period,  remanding  of  these 
actions  to  the  trial  court  would  not  be  warranted. 

As  previously  indicated  (supra,  p.  6),  the  trial 
court  in  connection  with  the  pre-trial  proceedings  in 
(these  actions  determined  that  the  two  year  limitation 
Iperiod  specified  in  RCW  4.16.130  (R.R.S.,  Section  165) 
was  applicable  to  the  claims  being  asserted  herein. 

The  subject  was  considered  by  the  court  again  in 
its  written  decision,  and  the  same  conclusion  was  arrived 
at  (R-I-97-100). 
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Thereafter,  the  court  entered  conclusions  of  law  ini 
the  Arvidson  case  which  provided  in  part  (R-I-102-E, 
102-F): 

"II.  A  complaint  which  alleges  that  gasesJ 
fumes  and  particulates  from  an  aluminum  reduc-, 
tion  plant  settling  upon  properties  in  the  vicinity 
of  said  plant  have  caused  damage  to  the  owners 
or  occupants  of  said  properties  sound  in  trespass  ox\ 
the  case,  and  not  trespass,  under  the  substantive  law 
of  the  state  of  Washington.  ♦  ♦  * 

"IV.  Defendant  did  not  trespass  upon  plaintiffs 
properties  from  December  7,  1948,  to  November  4 
1953,  because  under  the  substantive  law  of  the  State 
of  Washington  the  settling  of  gaseous  and  particu 
late  fluorides  from  an  aluminum  reduction  plan^ 
upon  surrounding  properties  does  not  result  in  i 
trespass. 

"V.  The  two  year  period  of  limitation  provideo 
for  under  R.C.W.  4.16.130  (Rem.  Rev.  Stat.  165)  i, 
applicable  to  plaintiffs'  claims  for  damages  to  rea' 
and  personal  property."  , 


and  similar  conclusions  of  law  in  the  Whiteaker  case 
(R-I-208-C,  208-D)  j 

A.    The  claims  of  appellants  were  subject  to  a  tw 
year  limitation  period.  i 

The  cases  at  bar  were  instituted  in  the   state  c 
Washington.    Consequently,    they   are    subject   to   th 
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applicable  Washington  statute  of  limitations.  The  law 
of  the  forum  controls  as  to  the  limitations  of  actions. 

53  C.J.S.,  Limitation  of  Actions,  Section  27,  p.  970 


RCW  4.16.080   (R.R.S.,  Section  159)   provides  in  part 
as  follows: 

"Within  three  years: 

( 1 )  An  action  for  waste  or  trespass  upon  real 
property; 

(2)  An  action  for  taking,  detaining,  or  injur- 
ing personal  property,  including  an  action  for  the 
specific  recovery  thereof,  or  for  any  other  injury 
to  the  person  or  rights  of  another  not  hereinafter 
enumerated;  ♦  *  *" 


,RCW  4.16.130  (R.R.S.,  Section  165)  provides: 

"An  action  for  relief  not  herein  otherwise  pro- 
vided for  shall  be  commenced  within  two  years 
after  the  cause  of  action  accrued." 


Appellants  contend  that  RCW  4.16.080  (1)  (R.R.S., 
jSection  159  (1))  applied  to  their  claims  for  injury 
jto  real  property  and  RCW  4.16.080  (2)  (R.R.S.,  Section 
159(2))  applied  to  their  claims  for  injury  to  personal 
property. 


92 

1.    RCW  4.16.130  Applied  to  Appellant's  Claims  of 
Damage  to  Real  Property.  , 

Appellants  alleged  in  their  complaints  that  particuJ 
lates  from  appellee's  plants  were  deposited  upon  appel- 
lants' real  properties  (R-I-4,  120) .  They  contend  that  by 
reason  of  such  allegation  they  pleaded  a  trespass  a§ 
distinguished  from  trespass  on  the  case  (Appellants' 
Brief,  p.  2).  They  further  contend  that  they  sustained! 
the  burden  of  proving  that  particulate  fluorides  settled] 
upon  appellants'  real  properties.  They  conclude  thai 
by  having  pleaded  and  proved  a  trespass  they  wer^ 
entitled  to  a  three  year  limitation  period  and  not  gj 
two  year  period.  ' 

The  settling  of  air-borne  gases,  fumes  or  particu 
lates  upon  appellants'  real  properties  could  at  the  mos 
have  constituted  only  an  interference  with  the  use  anc 
enjoyment  thereof  and  not  an  interference  with  possesi 
sion.  Any  injuries  sustained  by  appellants  thereby  coul(| 
only  be  the  consequential  results  of  lawful  acts  per 
formed  by  appellee  upon  its  own  property.  Such  ai 
indirect  invasion  may  under  certain  circumstances  con 
stitute  a  nuisance.  It  does  not  constitute  a  trespasjj 
In  order  to  constitute  a  trespass  the  injury  must  b 
immediate. 

Joyce,  Law  of  Nuisances  (1906),  p.  27 

High  on  Injunctions  (3rd  ed.,  1890)   §739,  p.  56 

63  C.J.  889,  Trespass,  §4 
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The  settling  of  gases,  fumes  and  particulates  eman- 
ating from  an  aluminum  plant  upon  real  property  in 
the  vicinity  of  said  plant  does  not  constitute  trespass. 

Perrin  v.  Aluminum  Company  of  America  and  Thayer  (W.D. 
Wash.,  S.D.,  1950)  Civil  No.  1,352 

This  case  is  referred  to  in  the  written  decision  of 
the  trial  court  (R-I-98).  Plaintiffs  filed  an  action  in 
June,  1950,  in  the  Superior  Court  of  the  State  of  Wash- 
ington for  Clark  County  to  recover  damages  for  injuries 
to  gladiolus  bulb  operations  conducted  by  plaintiffs  on 
leased  property  during  the  1947  growing  season.  Plain- 
tiffs did  not  characterize  defendant's  operation  of  its 
Vancouver  aluminum  plant  as  a  nuisance  and  referred 
in  their  complaint  to  trespass  statutes.  After  removal 
to  the  United  States  District  Court,  defendant  moved 
to  dismiss  the  action  on  the  ground  that  the  pleadings 
disclosed  that  the  action  was  barred  by  the  two  year 
statute  of  limitations.  When  the  matter  came  on  for 
hearing  before  Judge  Charles  H.  Leavy  on  November 
*20,  1950,  he  allowed  said  motion  on  the  ground  that 
'the  three  year  statute  of  limitations  relating  to  trespass 
I  to  real  property  and  injuries  to  personal  property  was 
not  applicable  because  no  trespass  had  occurred.  He 
stated  in  part: 

"The  Court  found  in  the  Fraser  case,  and  I  see 
no  reason  vv^hy  I  should  reverse  that  position  in  this 
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case,  that  the  activity  itself  was  a  perfectly  legiti- 
mate and  lawful  activity,  in  constructing  this  alumi- 
num plant  to  engage  in  reducing  alumina  to  alumi- 
num; the  fumes  carried  by  winds  to  the  land  of 
this  plaintiff  and  others  were  consequential  rather 
than  purposeful  and  were  incidental  rather  than 
intended;  and  that  made  the  case,  in  my  mind, 
one  of  trespass  on  the  case." 


The  Fraser  case  to  which  Judge  Leavy  referred  was 

Fraser  v.  Aluminum  Company  of  America  (W.D.  WashJ 
S.D.,  1950)  Civil  No.  1,223 

in  which  he  had  stated  during  pre-trial  conference  on 
May  5,  1950,  that  the  two  year  statute  of  limitations 
was  applicable  in  a  similar  action  commenced  to  re- 
cover damages  for  injuries  to  trees,  crops,  vegetatioi] 
and  domestic  animals.  I 

The  Washington  Supreme  Court  does  not  regard 
the  settling  of  air-borne  gases,  fumes  or  particulates;] 
upon  real  property  as  a  trespass  or  invasion  of  the  samel 

Riblet  V.  Spokane-Portland  Cement  Co.  (1952)  41    Wash 
(2d)  249,  248  P.  (2d)  380  | 

Plaintiffs  sought  to  recover  for  damages  to  theii 
residential  property  caused  by  cement  dust  cast  there 
upon  as  a  result  of  the  operation  of  a  cement  manufacf 
turing  plant  by  defendant.  In  reversing  judgment  fa 
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defendant,  the  court  stated  one  of  the  issues  to  be 
(p.  380): 

"Is  the  two-year  statute  of  Hmitations,  Rem. 
Rev.  Stat.  §  165,  RCW  4.16.130,  or  the  three-year 
statute  of  limitations.  Rem.  Rev.  Stat.  (Sup.)  §§ 
159  (1)  and  159  (3),  RCW  4.16.080  (1)  and  (3), 
applicable?" 

The  court  held  that  the  evidence  was  sufficient  to 
support  a  cause  of  action  based  upon  nuisance  and  that 
the  plaintiffs'  claims  were  subject  to  the  two  year 
statute  of  limitations  (RCW  4.16.130)  and  not  the 
three  year  statute  of  limitations  (RCW  4.16.080).  The 
court  thus  in  effect  held  that  activity  such  as  that  com- 
plained of  sounded  in  nuisance,  and  not  trespass. 

Weller  v.  Snoqualmie  Falls  Lumber  Co.  (1930)  155  Wash. 
526,  285  Pac.  446 

In  considering  the  statute  of  limitations  applicable 
to  an  action  to  recover  for  injury  from  cinders,  soot, 
ashes  and  charred  materials  carried  by  prevailing  winds 
from  defendant's  sawmill  to  plaintiffs'  property,  the 
court  stated  on  page  448: 

"*  *  *  It  was  the  operation  of  the  sawmills  that 
caused  the  damage.  The  injury  to  the  farm  was  in 
the  nature  of  a  continuing  nuisance^,  and  as  stated 
in  Island  Lime  Co.  v.  Seattle,  122  Wash.  632,  211 
P.  285,  286:  'We  are  firmly  committed  to  the  rule 
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that  one  suffering  from  an  injury  in  the  nature 
of  a  continuing  nuisance  may  recover  damages  as 
often  as  he  brings  action  therefor.  *  *  *'  " 


Pork  V.  Northport  Smelting  &  Refining  Co.  (1907)  47  Wash. 
597,  92  Pac.  442 

Plaintiff  sought  damages  for  the  destruction  of 
growing  trees  by  reason  of  fumes  and  smoke  from 
defendant's  smelter.  The  court  permitted  recovery  for 
damages  accruing  within  two  years  prior  to  the  com- 
mencement of  the  action,  and  not  within  the  three 
year  period  which  the  statute  of  limitations  provides 
for  trespass  to  real  property. 

Sterrett   v.   Northport  Mining   &  Smelting   Co.   (1902}   30 
Wash.  164,  70  Pac.  266 

Plaintiff  sought  to  recover  for  damages  to  his  lands, 
plants  and  trees  caused  by  the  precipitation  of  fumes 
and  smoke  from  defendant's  smelter.  The  court  stated 
on  page  270:  ' 

"*  *  *  It  is  lawful  to  operate  a  smelter.  No  one 
has  a  right,  however,  to  pursue  a  lawful  business, 
if  thereby  he  injures  his  neighbor,  without  com- 
pensating such  for  the  damages  actually  sustained. 
This  action  may  be  sustained  also  on  the  grounds' 
of  a  continuing  nuisance.  Doran  v.  City  of  Seattle, 
24  Wash.  182,  64  Pac.  230,  54  L.  R.  A.  532,  85, 
Am.  St.  Rep.  948."  I 
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Suter  V.  Wenatchee  Water  Power  Co.  (1904)  35  Wash.  1, 
76  Pac.  298 

This  was  an  action  to  recover  for  damages  to  land 
caused  by  negligent  construction  and  maintenance  of 
an  irrigation  canal.  In  reversing  judgment  for  plain- 
tiffs on  the  ground  that  the  two  year  statute  of  limita- 
tions was  applicable,  the  court  stated  on  page  300-301: 

"*  ♦  *  We  must  therefore  conclude  that,  when 
our  lawmakers  provided  a  three-year  limitation  for 
actions  for  'trespass  upon  real  property,'  they  meant 
to  include  only  such  recovery  as  could  have  been 
had  through  the  action  of  trespass  at  common  law. 
It  follows  that  actions  under  our  present  procedure, 
through  which  relief  is  sought  for  injuries  to  land, 
and  which  could  have  been  had  at  common  law 
through  an  action  on  the  case  only,  are  governed 
by  our  two-year  statute  of  limitations  hereinbefore 
cited." 


The  similarity  between  the  quoted  portion  of  the 
opinion  and  Judge  Leavy's  remarks  in  the  Perrin  case 
(supra,  pp.  93,  94)  is  striking. 

The  foregoing  decisions  are  in  accord  with  the  hold- 
ing of  other  courts  on  the  same  point.  In  the  following 
cases  relief  sought  against  the  discharge  of  smoke, 
cinders  and  like  substances  was  considered  to  be  an 
action  sounding  in  nuisance  and  not  one  of  trespass 
upon  adjoining  property: 


98 

Bartlett  v.  Grasselli  Chemical  Co.  (1922)  92  W.  Va.  445,1 
115  S.E.  451 

Plaintiff,  a  farmer,  sought  to  recover  damages  from 
defendant,  the  owner  and  operator  of  a  zinc  reduction 
plant,  for  injuries  to  cattle  and  land  resulting  from 
fumes,  gases  and  dust  emitted  from  defendant's  plant 
and  borne  by  air  currents  to  plaintiff's  property.  In 
reversing  judgment  for  plaintiff,  the  court  stated  on 
page  455:  | 

"The  injury  in  respect  of  which  this  action  wasil 
brought  is  consequential  and  flows  from  a  purely 
private  nuisance.  There  has  been  no  trespass  upon 
the   plaintiff's   lands.    The   furnaces    and    business 
working  the  injury  are  located  and  conducted  upon] 
the  defendant's  own  land.  ♦   *  ♦" 

Northern  Indiana  Public  Service  Co.  v.  W.  J.  &  M.  S. 

Vesey  (1936)  210  Ind.  338,  200  N.  E.  620,  627| 
(soot  and  dirt  from  gas  plant)  | 

Columbian  Carbon  Co.  v.  Tholen  (Tex.,  1947)  199 

S.  W.    (2d)    825    (carbon  black  and  soot  from 

carbon  black  plant)  i 

I 
Bourne  v.  Wilson-Case  Lumber  Co.  (1911)  58  Or.  48," 

51,  113  Pac.  52  (ashes,  cinders  and  sawdust) 

Lindley  v.  Hyland  (1943)   173  Or.  93,  144  P.  (2d) 
295  (shavings  and  sawdust  from  planing  mill) 


The  authorities  which  are  cited  in  Appellants'  Brief 
are  not  in  conflict  with  the  authorities  to  which  refer-' 
ence  has  just  been  made.  Appellants  rely  (p.  97)  upon 
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certain  remarks  by  the  Honorable  James  Alger  Fee  in 
denying  a  motion  to  transfer  the  Arvidson  action  to  the 
United  States  District  Court  for  the  District  of  Oregon 
(reported  at  107  F.  Supp.  51) .  Concerning  this  language, 
the  trial  court  stated  (R-I-96): 

"Early  in  the  proceedings  the  removal  of  the 
actions  to  the  Oregon  District  Court  on  the  ground 
of  forum  non  conveniens  was  sought  by  defendant. 
The  matter  was  extensively  briefed  and  argued  be- 
fore then  District  Judge  James  Alger  Fee  sitting 
in  this  court  by  assignment.  In  an  opinion  reported 
at  107  Fed.  Sup.  51,  Judge  Fee,  on  the  allegations 
of  the  complaints  and  upon  the  oral  statements  of 
plaintiffs'  counsel  during  the  hearing  on  the  motion 
for  removal,  for  the  limited  purposes  of  that  motion 
accepted  plaintiffs'  contention  that  the  actions 
sounded  in  trespass.  Removal  was  denied  for  sev- 
eral reasons  but  principally  because  under  Oregon 
Supreme  Court  decisions  that  court  has  held  itself 
without  jurisdiction  to  deal  with  actions  for  trespass 
on  lands  outside  of  Oregon.  There  is  no  indication 
in  Judge  Fee's  opinion  or  elsewhere  in  the  record 
that  consideration  was  given  to  the  Washington 
law  as  to  whether  actions  of  the  nature  of  the  present 
cases  sound  in  trespass  rather  than  trespass  on  the 
case.  Washington  law  was  neither  directly  nor  in- 
directly considered,  stated  or  applied  in  the  removal 
decision.  The  parties  agree  that  under  Erie  R.  C. 
V.  Tompkins,  305  U.S.  673,  on  substantive  issues 
the  cases  must  be  decided  according  to  Washington 
law." 


Appellants  contend  in  their  brief   (p.  94)   that  Judge 
Fee's  remarks  on  trespass  became  the  "law  of  the  case." 
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This  is  not  so.  The  doctrine  of  the  law  of  the  case  is  a 
rule  of  practice  and  not  a  principle  of  substantive  law. 

Messinger  v.  Anderson  (1912)  225  U.  S.  436,  56  L.  Ed.  1 1 52, 
1156  I 

"*  *  *  In  the  absence  of  statute  the  phrase,  'lawj 
of  the  case,'  as  applied  to  the  effect  of  previous  orders 
on  the  later  action  of  the  court  rendering  them  in 
the  same  case,  merely  expresses  the  practice  of  courts 
generally  to  refuse  to  reopen  what  has  been  decided, 
not  a  limit  to  their  power.  *  *  ♦"  | 

United  States  v.  FuUard-Leo  (CCA.  9th,  1946)  156^ 
F.  (2d)  756,  757;  Affirmed  (1946)  331  U.S.  256,'j 
91  L.  Ed.  1474  ! 


The  judge  before  whom  later  proceedings  are  had  in  a 
case  is  not  absolutely  bound  to  follow  the  rulings  of  the 

judge  before  whom  the  earlier  proceedings  were  had.; 

I 

Appeal  of  Beardsley   (1910)   83  Conn.  34,  75  Atl' 
141,  142 
21  C.J.S.  Courts,  Section  195c,  p.  341  | 

An  interlocutory  order  which  merely  decides  som( 
point  or  matter  essential  to  the  progress  of  the  case,  anc 
collateral  to  the  issues  therein,  is  not  binding  as  the  lav 
of  the  case.  I 

Poison  Logging  Co.  v.  United  States   (CCA.  9th 
1947)  160  F.  (2d)  712 
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The  case  of 

Welch  V.  Seattle  <&  Montana  R.  Co.  (1909)  56  Wash. 
97,  105  Pac.  166 

is  cited  by  appellants  (p.  94-95)  as  demonstrating  that 
"damages  are  presumed  from  the  breaking  of  the  close." 
This  may  be  true.  However,  appellants  have  failed  to 
demonstrate  that  in  these  actions  the  close  has  been 
broken  as  a  matter  of  law.  In  fact,  the  authorities  pre- 
viously cited  show  that  the  contrary  is  true  (supra, 
p.  93  et  seq.) 

The  next  case  cited  by  appellants  (p.  95-96), 

Gray  v.  Harris  &  Son   (1939)   200  Wash.   181,  93 

P.  (2d)  385, 

I 

is  in  support  of  the  proposition  that,  "if  defendant 
breaks  the  close,  liability  is  absolute."  However,  as  a 
matter  of  law  the  close  is  not  broken  by  the  settling  of 
particulates  from  an  aluminum  plant  upon  real  prop- 
erties. 

i . 

The  case  of 

Clark  Lloyd  Lumber  Co.  v.  Puget  Souncf  &  C.  Ry.  Co.  (1916) 
92  Wash.  601,  159  Pac.  774 

is  cited  (p.  97)  as  indicating  that  "the  deposit  of 
solids  presently  invades  a  property  right  whenever  the 
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damage  was  done,  and  irrespective  of  the  amount  of 
damage."  There,  the  court  held  that  defendant's  blast- 
ing of  stumps  to  which  plaintiff's  boom  was  anchored 
and  the  casting  of  waste,  rock  and  dirt  into  a  cove 
constituted  a  trespass  subject  to  the  three  year  period  of 
limitations.  After  noting  the  difference  between  a  law- 
ful act  resulting  in  a  consequential  injury  and  an  un- 
lawful act  resulting  in  an  immediate  injury,  the  court 
held  that  the  activity  complained  of  resulted  in  an  im- 
mediate injury  and  was  wrongful  in  its  inception  bS' 
cause  it  violated  an  agreement  between  the  parties  (p; 
77Q): 

"The  blasting  of  the  stumps  and  the  waste  oi 
the  debris  over  the  bank  and  into  the  cove  was  ar 
immediate  injury.  The  damages  which  may  resul 
do  not  have  to  be  immediate  to  sustain  an  actior 
under  section  159.  The  statute  does  not  concern  it 
self  with  the  moment  of  time  when  the  damage, 
actually  accrues  or  the  amount  of  the  damage 
They  may  continue  and  grow  in  volume.  It  concern 
itself  only  with  the  character  of  the  trespass.  If  j 
thing  lawful  to  be  done  results  in  damage,  the  casn 
falls  under  the  two-year  statute.  If  the  thing  don« 
is  wrongful  in  its  inception  to  the  extent  that  \\ 
presently  invades  a  property  right,  the  three-yea 
statute  applies.  *  ♦  ^ 

"In  the  instant  case,  appellant  did  not  have 
lawful  right  to  construct  as  it  chose.'  Its  rights  ar 
defined  in  the  contract  which  clearly  implies  th 
preservation  of  respondent's  property  for  the  uscj 
intended,  as  well  as  its  own  right  to  build  its  raii 
road.  In  the  Suter  Case,  no  damage  would  have  n' 
suited  from  the  primary  act  of  building  the  cana 
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The  damage  complained  of  was  the  result  of  its 
after  negligence  in  filling  the  canal  beyond  its  ca- 
pacity. But  here  the  damage,  if  any,  came  from  a 
physical  act  touching  the  property  of  respondent, 
and  theoretically,  at  least,  was  a  damage  in  its  in- 
ception." 


Here,  appellee  has  been  engaged  in  the  legitimate  ac- 
tivity of  reducing  aluminum.  The  alleged  deleterious 
effects  of  this  activity  are  consequential  and  not  im- 
mediate. Appellants  rely  (p.  97)  upon  the  rule  set  forth 
in 

I  American  Law  Institute,  Restatement  of  the  Law  of  Torts 
(1934)  Section  158 

The  illustrations  to  said  rule  indicate  that  the  rule 
was  not  intended  to  apply  to  an  indirect  invasion  re- 
sulting as  a  consequence  of  lawful  acts  such  as  the 
deposit  of  effluents  upon  property  in  the  vicinity  of  an 
industrial  plant. 

Appellants  also  cite  (p.  98)  the  case  of 

Ure  V.  United  States  (D.  Or.,  1950)  93  F.  Supp.  779 

This  case  involved  flooding  caused  by  the  breaking 
of  an  irrigation  canal.  Furthermore,  the  decision  indi- 
cated (p.  790)  that  the  court  was  applying  the  law  of 
the  State  of  Oregon,  and  not  the  law  of  the  State  of 
Washington,  which  has  previously  been  set  forth. 
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The  cases  of 

Kerr  et  al  v.  Reynolds  Metals  Co.  (D.  Or.,  1950)  Civil  No. 
4,123,  and  McCallister  et  al  v.  Reynolds  Metals  Co.  (D. 
Or.,  1950)  Civil  No.  4,418 

which  appellants  also  rely  upon  (p.  99),  are  likewise 
of  no  assistance.  In  the  remarks  which  he  made  in  deny- 
ing  defendant's   motion   for  an   involuntary   nonsuit,  I 
Judge  Fee  made  no  effort  to  distinguish  between  the 
law  of  trespass  as  determined  by  the  courts  of  the  Statei 
of  Oregon  and  as  determined  by  the  courts  of  the  States 
of  Washington.  Thereafter,  Judge  Fee  stated  in  a  writ-^ 
ten  opinion  dated  December  11,  1950  (p.  5),  that,  //  hei; 
accepted  appellants'  theory  that  the  actions  were  at  law. 
for  trespass,  he  could  not  award  damages  to  the  Wash- 
ington appellants  because  of  lack  of  jurisdiction.  He, 
therefore,  did  not  expressly  determine  what  the  Wash- 
ington law  on  this  point  was. 

The  citations  (p.  99)  to 

87  C.J.S.,  Trespass,  Section  13,  and 
52  Am.  Jur.,  Trespass,  p.  844 

are  likewise  of  no  value.  There  is  no  indication  that  the 
rules  stated  therein  are  to  be  applied  to  the  settling 
upon  real  properties  of  minute  materials  emanating 
from  an  industrial  plant  being  lawfully  operated. 
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2.  RCW  4.16.130  Applied  to  Appellants'  Claims  of 
Damage  to  Personality. 

Appellants  also  contend  in  their  brief  (pp.  100-104) 
that  the  claims  for  damages  arising  from  asserted  injury 
to  their  personal  property  are  subject  to  a  three  year 
period  of  limitations.  However,  claims  for  injuries  to 
personal  properties  are  subject  to  the  same  limitation 
period  as  that  applicable  to  claims  for  injuries  to  real 
properties.  The  Perrin  case,  previously  referred  to  (p. 
93)  is  directly  in  point.  There,  plaintiffs  filed  an  action 
in  June,  1950,  to  recover  damage  for  injuries  to  gladi- 
olus bulb  operations  conducted  by  plaintiffs  on  leased 
property  during  the  1947  growing  season.  Crops  grow- 
ing upon  leased  lands  are  personal  property. 

Brown  v.  Jones  (1929)  130  Or.  424, 433,  278  Pac.  981 
8  R.C.L.  357 

The  court  upon  motion  dismissed  the  action  as  barred 
by  the  two  year  Washington  statute  of  limitations. 

In 

Northern  Grain  &  Warehouse  Co.  v.  Hoist  (1917)  95  Wash. 
312,  163  Pac.  775 

the  court  held  that  the  two  year  statute  of  limitations 
applied  in  an  action  to  recover  damages  suffered  by 
plaintiff  because  defendants  failed  to  obtain  a  bond 


106 

from  a  defaulting  warehouseman.  RRS  §  159  (2)  (RCW 
4.16.080  (2))  provides  as  follows: 

"Within  three  years:  *  ♦  * 

"An  action  for  taking,  detaining,  or  injuring 
personal  property,  including  an  action  for  the  spe- 
cific recovery  thereof,  or  for  any  other  injury  to  the 
person  or  rights  of  another  not  hereinafter  enum- 
erated;" 

In  response  to  plaintiff's  contention  that  R.R.S.  §  159 
(2)   applied  and  not  RRS  §   165    (RCW  4.16.130)   thej 

court  stated,  on  pages  776  and  111: 

\ 
"If  full  effect  be  given  to  appellant's  argument,'] 

section  165  has  no  force  or  application  in  the  law  of 
this  state  and  is  a  useless  and  nugatory  enactment, 
for  it  is  contended  that  the  language  of  subdivision 
2  of  section  159  embraces  all  causes  of  action  in 
which  it  is  sought  to  recover  for  any  injury  'to  thC; 
person  or  rights'  of  the  plaintiff.  No  cause  of  action 
arises  in  law  until  the  plaintiff's  person  or  property 
rights  have  been  invaded.  It  is  manifest  that  thi« 
subdivision,  if  given  appellant's  construction,  would 
apply  to  all  causes  of  action  irrespective  of  their  na- 
ture, and  would  embrace  those  causes  of  action  pra 
vided  for  in  other  subdivisions  of  section  159  as  well 
as  those  provided  for  in  section  165  and  other  limi-j 
tation  statutes.  That  this  was  not  the  intention  '\\ 
manifest.  Each  subdivision  of  section  159  was  in| 
tended  to  apply  to  particular  forms  of  action  which' 
it  was  therein  sought  to  enumerate,  and  section  16^ 
was  intended  as  a  blanket  provision  to  cover  al 
other  causes  of  action  not  specifically  enumeratec 
in  prior  sections.  This  being  so,  we  must  read  sub 
division  2  as  applying  only  to  certain  direct  invasion 
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of  personal  or  property  rights  not  otherwise  'here- 
inafter enumerated,'  and  as  not  including  those 
numerous  causes  of  action  recognized  by  the  law, 
among  which  must  be  included  the  one  here  pleaded 
if  existing  at  all  where  the  law  imposes  a  liability 
because  of  indirection  or  default.  The  cause  of  action 
here  pleaded  is  indirectly  based  upon  the  failure  of 
public  officials  to  perform  duties  imposed  by  law.  It 
is  not  based  upon  any  direct  act  of  these  officials 
injuring  appellant's  personal  property  or  property 
rights."  (Emphasis  added.) 


The  distinction  noted  by  the  court  between  direct  and 
immediate  and  indirect  and  consequential  with  respect 
to  the  applicability  of  sections  159(2)  (RCW  4.16.080 
(2))  and  165  (RCW  4.16.130)  is  the  same  distinction 
noted  by  this  court  in  the  Perrin  and  Eraser  cases  and 
by  the  Washington  Supreme  Court  in  Clark  Lloyd  Lum- 
per Co.  V.  Puget  Sound  &  C.  Ry.  Co.,  supra,  p.  107. 
I 

Neither  is 

lueWen  v.  City  of  Aberdeen  (1944)  20  Wash.  (2d)  594,  148 
P.  (2d)  849 

jof  assistance  to  appellants.  In  that  case  plaintiff  sought 
ian  adjudication  that  his  removal  as  police  captain  was 
illegal.  The  court  held  (p.  855)  that  the  action  was  sub- 
ject to  the  three-year  period  of  limitations  set  forth  in 
BCW  4.16.080(2)  (R.R.S.,  §  159  (2))  because  of  a  rfzV^c^ 
invasion  of  an  intangible  property  right.  There  is  no 
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similarity  between  the  facts  in  that  case  and  those  in 
the  case  at  bar.  Furthermore,  the  personal  property  al- 
legedly injured  here  is  tangible,  and  not  intangible. 

In 

\rw\n  V.  J.  K.  lumber  Co.  (1922)  119  Wash.  158,  205  Pac. 
424 

plaintiff  sought  to  recover  for  damages  suffered  when 
defendants  constructed  a  trestle  and  booming  ground  iii 
the  Columbia  river  destroying  the  value  of  the  same  foi'' 
plaintiff's  licensed  fishing  operations.  The  court  held 
the  action  to  be  barred  by  the  three  year  statute  oi 
limitations RCW 4.16.080(2)  (R.R.S.,  §  159(2)  )  wheth- 
er it  w^as  ( 1 )  an  action  in  tort  to  recover  damages  foi 
trespass  to  plaintiff's  personal  property  (fishing  license 
and  location) ;  or  (2)  an  action  to  recover  compensatiorj 
for  property  damaged  without  condemnation  proceed^ 
ings.  This  holding  was  proper  in  view  of  the  fact  tha] 
the  invasion  of  plaintiff's  property  was  direct  in  charj 
acter,  not  consequential,  and  thus  of  the  type  to  whicl 
the  three  year  limitation  period  is  applicable. 

That  RCW  4.16.080  (2)  (R.R.S.  §  159(2)  )  applie 
only  to  direct  invasions  of  personal  or  property  right 
has  received  additional  emphasis  from  the  Washingtoi 
Supreme  Court. 
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Nobtev.  Martin  (}937}  191  Wash.  38,  70  P.  (2d)  1064,  1068 

"The  suggestion  that  the  action  falls  within  sub- 
division 2  of  section  159  is  equally  untenable.  This 
subdivision  provides  as  follows:  'An  action  for  tak- 
ing, detaining,  or  injuring  personal  property,  in- 
cluding an  action  for  the  specific  recovery  thereof, 
or  for  any  other  injury  to  the  person  or  rights  of 
another  not  hereinafter  enumerated.' 

"It  was  clearly  and  definitely  held  in  Northern 
Grain  &  Warehouse  Company  v.  Hoist,  95  Wash. 
312,  163  P.  775,  that  this  statutory  subdvision  ap- 
plies only  to  certain  direct  invasions  of  personal  or 
property  rights.  Approval  of  that  decision  was  later 
expressed  in  Constable  v.  Duke,  144  Wash.  263,  257 
P.  637,  and  it  must  be  regarded  as  stating  the  set- 
tled law  of  the  state." 


B.  Unless  the  Court  finds  that  Appellants  were 
Injured  as  a  Result  of  the  Operation  of  the  Plants,  De- 
termination of  the  Applicable  Limitation  Period  Is 
Moot. 

The  only  reason  for  the  court  to  consider  the  applic- 
able limitation  period  would  be  in  the  event  it  decided 
the  remand  was  warranted  because  of  its  decision  on 
points  I  and/or  II.  It  has  already  been  demonstrated 
that  remand  as  to  these  two  points  is  not  warranted.  Any 
question  as  to  the  applicable  limitation  period  is  there- 
fore moot. 
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Conclusion 

Appellants  failed  to  prove  any  trespass  warranting 
remand  of  these  actions.  Appellants  likewise  failed  to 
prove  actionable  injury  to  their  cattle.  The  trial  court 
correctly  applied  the  two  year  limitations  period  to 
appellants'  claims.  The  judgments  of  the  trial  court 
should  be  affirmed. 
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STATEMENT 

The  purpose  of  this  statement  is  twofold.  First,  we 
wish  to  point  out  to  the  Court  that  appellee,  by  ignoring 
our  argument  addressed  to  the  matter,  has  apparently- 
conceded  that  the  trial  Court  adopted  two  erroneous 
"factual"  bases  for  its  written  decision.  Second,  we 
want  to  point  out  that  appellee  evidently  believes  that 


all,  we  merely  want  to  show  the  Court  that  appellee  has 
carefully  selected  only  those  most  favorable  elements  of 
the  proceedings  below  which  tend  to  support  the  find- 
ings entered.  This  is  consistent  with  appellee's  idea  of  the 
scope  of  review,  but  it  eliminates  all  of  the  evidence 
which  might  tend  to  show  that  a  mistake  was  made  be- 
low. 

REPLY  TO  APPELLEE'S  POINT  I 

Appellee's  first  point  is  that  fluorides  in  particulate 
form  emanating  from  appellee's  plants  did  not  settle  up- 
on appellants'  farms,  but  even  if  they  did,  this  Court 
should  review  the  evidence,  decide  that  appellee's  opera- 
tions are  more  important  than  appellants'  and  therefore 
refuse  a  remand  to  the  trial  Court.  In  support  of  the 
first  part  of  this  argument,  appellee  deals  with  the  Arvid- 
son  and  Whiteaker  actions  separately.  As  to  tlie  former 
it  contends  that  the  best  evidence  as  to  whether  or  not 
any  fluorides  were  deposited  upon  appellants'  properties 
is  vegetation  samples  taken  on  those  properties.  On  page 
17  of  its  brief  appellee  lists  22  vegetation  samples  so 
taken.  All  of  those  samples  contained  less  than  25  parts 
per  million  (ppm)  fluorine.  Because  Mr.  Zeh,  appellee's 
chief  chemist,  testified  that  normal  values  could  run  as 
high  as  20-25  ppm,  appellee  wants  this  Court  to  conclude 
that  appellee  deposited  no  fluorine  on  the  Arvidson  ap- 
pellants' farms  at  any  time.  On  page  19  of  its  brief,  ap- 
pellee attempts  to  buttress  this  conclusion  by  listing  12 
urine  samples,  all  of  which  are  claimed  to  be  normal. 

What  the  urine  samples  have  to  do  with  the  problem 
as  to  whether  the  fluorides  deposited  were  in  solid  form 


or  not  we  do  not  understand.  The  sampling  did  not  pur- 
port to  establish  that.  It  did  not  purport  to  establish  it 
as  to  the  22  samples  on  page  17  either.  What  appellee  is 
really  saying  is  that  since  the  vegetation  and  urine  sam- 
ples referred  to  were  less  than  "normal",  it  makes  no  dif- 
ference whether  or  not  they  were  solids.  With  that  out  of 
the  way,  the  real  trouble  with  appellee's  argument  is  that 
of  the  22  vegetation  samples  on  page  17,  all  (except  the 
five  Stauffer  samples  which  were  taken  November  12, 
1953)  were  taken  in  the  last  week  of  October,  1953.  The 
lawsuit  was  filed  December  6,  1950,  and  the  trial  started 
November  4,  1953.  With  a  two-year  statute  of  limitations 
having  been  held  applicable,  appellee  therefore  wants 
this  Court  to  rule  whether  or  not  solids  were  deposited 
by  its  Troutdale  operations  solely  on  the  basis  of  one 
week's  testing.  It  explains  (Ap.  Br.  20-21)  that  its  own 
hundreds  of  forage  results  taken  during  the  entire  period 
of  the  lawsuit  should  not  be  considered  by  this  Court 
because,  although  Mr.  Zeh,  its  chemist,  said  those  results 
were  comparable  to  results  that  would  have  been  obtain- 
ed on  the  farms  if  the  distances  between  the  two  were 
reasonable,  he  did  not  go  further  in  his  testimony  and 
state  what  distance  was  "reasonable". 

There  are  a  good  many  reasons  why  appellee's  forage 
results  obtained  at  places  other  than  on  appellants' 
farms  should  be  considered  by  this  Court  in  determining 
whether  or  not  a  trespass  was  made  out.  In  the  first 
place,  the  results  were  compiled  in  Exhibit  No.  1285 
which  appellee  prepared  for  trial  and  which  was  received 
in  evidence  by  agreement.  Secondly,  the  results  were 
agreed  upon   in  the  pretrial  order.   Third,  the  stations 


themselves  were  selected  by  agreement  for  use  at  the 
trial  for  the  very  reason  that  they  bracketed  appellants' 
farms  (Ap.  Br.  21).  Finally,  when  Mr.  Zeh  was  first 
asked  whether,  if  the  results  taken  on  locations  not  on 
plaintiffs'  farms  had  been  obtained  on  the  farms  the 
results  would  have  been  comparable,  the  Court  required 
the  question  to  be  answered  and  stated  that  it  was  a 
"good  question"  (III-64).  The  question  was  answered 
in  the  affirmative  (III-66).  Now  appellee,  having  help- 
ed to  select  the  stations  on  which  the  results  are  based 
and  having  used  them  at  the  trial,  wants  to  exclude  this 
Court's  consideration  of  them. 

After  making  the  argument  just  referred  to,  appellee 
goes  on  at  page  21  of  its  brief  to  contend  that  even  if 
the  testing  station  samples  were  of  some  significance  it 
is  impossible  to  determine  on  what  farms  the  fluorides 
settled  or  whether  they  were  in  particulate  or  gaseous 
form.  In  the  Whiteaker  action  appellee  makes  the  same 
argument  except  that  it  admits  that  on  the  Rawnsley 
and  Whiteaker  farms  some  of  the  samples  contained  an 
above-normal  amount  of  fluorine  (Ap.  Br.  22).  Similarly 
to  the  argument  advanced  in  the  Arvidson  action,  appel- 
lee eliminates  the  possibility  of  any  above-normal 
amounts  of  fluorine  being  deposited  upon  the  Goldsmith 
and  Josephson  farms  by  excluding  the  results  it  obtain- 
ed at  a  testing  station  about  a  mile  from  those  farms  and 
the  Rawnsley  farm  (1-169-172). 

Not  only  does  appellee  urge  that  only  the  testing 
results  obtained  on  the  farms  are  material  in  determin- 
ing whether  particulates  were  deposited  as  a  result  of  ap- 


pellee's  activities,  it  also  ignores  completely  the  argu- 
ment contained  on  pages  16-18  of  our  brief  showing  that 
solids  were  in  fact  deposited  upon  the  farms.  In  that 
portion  of  our  brief,  we  pointed  out  that  since  there  was 
no  question  but  that  90%  of  the  fluorides  which  got  out 
of  the  plants  were  solids,  and  that,  accordingly,  90%  of 
the  test  results  (not  limited  to  those  from  appellants' 
farms)  established  the  deposit  of  solids.  Appellee  also 
ignores  our  review  of  Dr.  Caldwell's  testimony  (Br.  17, 
18)  to  the  effect  that  all  fluorides  arriving  at  the  farms 
were  in  solid  form.  Dr.  Caldwell's  testimony  is  the  only 
testimony  as  to  the  form  of  the  fluorides  arriving  at  the 
farms  as  distinguished  from  the  form  of  fluorides  getting 
out  of  the  plants.  Dr.  Caldwell's  testimony  was  uncontra- 
dicted and  appellee  does  not  urge  that  he  was  impeached 
in  any  way.  It  just  ignores  his  testimony. 

The  final  portion  of  appellee's  first  point  is  to  the 
effect  that,  even  if  this  Court  holds  that  trespasses  were 
made  out,  remands  are  not  warranted  because  upon  bal- 
ancing conveniences  which  this  Court  is  asked  to  do,  no 
injunctive  relief  would  be  in  order  anyway.  An  Am.  Jur. 
reference  relying  on  an  1889  Alabama  case  is  cited  for 
the  proposition  that  injunctions  against  trespasses  are 
sometimes  refused.  Minto  v.  Salem  Water  L.  &'  T.  Co. 
(1926),  120  Or.  202,  219,  250  Pac.  722,  is  also  cited  for 
the  proposition  that  harm  to  the  public  is  sufficient  rea- 
son for  denying  injunctive  relief.  Ap.  Br.  24. 

These  are  questions  for  decision  by  the  trial  Court 
after  this  Court  holds  that  trespasses  in  the  actions  were 
made  out.  The  relative  convenience  to  the  parties  and 
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the  convenience  to  the  public  are  matters  which  the  trial 
Court  should  pass  on  first  and  not  this  Court.  The  28 
Am.  Jur,  reference  at  the  top  of  page  24  of  appellee's 
brief  makes  this  very  clear.  Whether  appellants  would 
be  greatly  benefited  by  injunctive  relief  or  whether  ap- 
pellee would  be  greatly  inconvenienced  are  matters  for  the 
trial  Court.  So  far  the  trial  Court  has  merely  decided 
that  trespasses  were  not  made  out.  What  it  would  do  if 
trespasses  were  made  out  is  something  it  ought  to  be 
allowed  to  decide  for  itself  rather  than  have  the  matter 
decided  by  this  Court. 

REPLY  TO  APPELLEE'S  POINT  II 

In  our  brief,  instead  of  analyzing  all  of  appellants' 
damage  claims,  we  picked  out  eight  of  them  in  the  two 
cases  for  the  purpose  of  demonstrating  that  the  trial 
Court  had  made  a  mistake  in  finding  in  both  cases  that 
the  cattle  were  not  injured.  Within  the  meaning  of  the 
McAllister  case  we  sought  to  show  that  a  mistake  had 
been  made.  In  so  doing  we  were  not  trying  to  make 
representative  actions  out  of  the  cases  as  appellee  seems 
to  contend  on  page  29  of  its  brief.  We  are  merely  trying 
to  show  that  the  cattle  were  hurt. 

In  trying  to  show  that  the  cattle  were  hurt,  we  re- 
viewed (Br.  29-51)  in  considerable  detail  what  the  eight 
farmers  said  was  wrong  with  their  cows.  The  farmers 
had  lived  with  the  cows  for  years  and  we  felt  that  what 
they  actually  observed  was  of  considerable  significance. 
We  then  (Br.  52-57)  summarized  those  complaints  to 
show  that  the  differences  in  the  farmers'  complaints  were 


ones  of  degree  and  not  of  kind.  To  buttress  the  farmers' 
observations  we  then  pointed  out  (Br.  57-62)  that  the 
more  fluorine  the  cattle  were  exposed  to  the  less  milk 
was  produced  and  vice  versa.  We  showed  that  the  physi- 
cal facts,  including  the  documentary  evidence,  supported 
that  argument  without  question  (Br.  60-62).  We  then 
reviewed  the  experts  for  appellants  and  finally  concluded 
on  the  damage  feature  of  the  cases  that  appellee's  de- 
fense at  the  trial  was  based  solely  and  exclusively  on  ad- 
mittedly incomplete  experiments  of  Drs.  Phillips  and 
Schmidt  and  three  veterinarians.  We  pointed  out  that 
the  three  veterinarians  had  done  no  experimental  work 
relating  fluorine  intake  to  butterfat  loss.  We  pointed  out 
also  that  the  three  veterinarians  nevertheless  took  the 
position  that  there  couldn't  have  been  any  butterfat  loss 
because  the  degree  of  tooth  damage  was  too  slight  to 
warrant  it.  We  concluded  that  in  taking  this  position  the 
veterinarians  were  obviously  relying  upon  the  incomplete 
experimental  work  of  Drs.  Phillips  and  Schmidt  (Br. 
76-77). 

Probably  the  principal  point  urged  by  us  in  contend- 
ing that  appellants'  cattle  really  were  damaged  was  that 
the  physical  facts,  including  the  documentary  evidence, 
led  irresistibly  to  that  conclusion.  In  other  words,  our 
principal  contention  in  support  of  the  lost  milk  point 
was  that  the  more  fluorine  the  cattle  got  the  less  milk 
they  produced  and  vice  versa.  Two  of  our  principal 
illustrations  of  that  argument  were  the  production  per- 
formance on  the  Rawnsley  and  Whiteaker  farms.  Our 
argument  with  respect  to  those  two  farms  was  as  fol- 
lows: 
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"We  pointed  out  in  Section  III  (a)  above  that  in 
the  fiscal  year  12/1/48-11/30/49  the  Rawnsley 
farm,  as  shown  by  the  d.h.i.a.  record  book,  produc- 
ed 430  pounds  B.F.  on  the  average.  Over  six  months 
before  that  year  began,  the  herd  stopped  eating  any- 
thing that  could  have  been  contaminated  (VI- 11 67). 
Not  until  four  months  after  that  test  year  began  did 
it  consume  home  grown  feed  again  (VI-1169).  Prior 
to  that  year  it  consumed  home  grown  feed  and  pro- 
duced less  and  after  that  year  it  steadily  declined 
(Sec.  Ill  (a)  ).  The  greatest  rate  of  decline  after  the 
year  12/1/48-11/30/49  was  in  the  year  12/1/52- 
11/30/53,  (Sec.  Ill  (a)  )  and  in  that  year  appellee 
emitted  80%  more  fluorides  than  previously  because 
it  had  expanded  its  production  (VII- 1673).  This 
production  performance  is  based  on  the  physical 
facts  alone,  as  shown  by  Mr.  Rawnsley's  testimony 
as  to  where  the  cattle  were  and  what  they  ate." 
(Br.  p.  60.) 

"The  physical  facts  as  to  Whiteaker  (Sec.  (a) 
above)  are  that  at  Kalama,  10  miles  from  Reynolds, 
the  herd  average  gradually  increased  from  345.2 
butterfat  for  the  year  5/1/45  -  4/30/46  to  357  butter- 
fate  for  the  year  5/1/46  -  4/1/47.  The  rate  of  in- 
crease went  up  at  Kalama  in  the  next  year  ending 
4/30/48  when  the  Reynolds  plant  v/as  closed  and 
was  373.9.  Then  the  herd  moved  next  door  to  Rey- 
nolds and  the  plant  reopened.  There  was  an  immedi- 
ate decline  of  over  15%  to  317.  Except  for  the  year 
5/1/51  -  4/30/52,  the  herd  production  has  stayed 
about  that  level.  In  the  year  just  mentioned  it  went 
up  from  307  to  335.  It  isn't  hard  to  find  the  reason 
for  that  either.  Mr.  Whiteaker  testified  that  start- 
ing in  October,  1951,  there  was  a  substantial  infu- 
sion of  new  blood  in  the  herd  (VI -1506,  7).  When 
Reynolds  substantially  increased  its  production  in 
the  fall  of  1952,  thereby  materially  increasing  the 
fluorides  on  the  Whiteaker's  grass,  there  was  a  de- 
crease of  10%  to  303  for  the  year  5/1/52  -  4/30/53 
though  only  one-half  of  that  year  was  affected  by 
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the  increased  fluorides  (August  1952  -  April  1953). 
303  was  the  lowest  the  herd  ever  produced."  (Br.  p. 
61.) 

At  two  places  in  its  brief  appellee  attempts  to  answer 

the  above  argument  as  to  Rawnsley.  On  page  66  it  says: 

"The  production  record  of  the  Rawnsley  herd 
is  such  that  it  cannot  be  reconciled  with  a  claim  that 
operation  of  the  plant  injured  the  animals.  In  1949, 
the  herd  enjoyed  the  highest  production  in  the  coun- 
ty for  Dairy  Herd  Improvement  Association  herds 
over  40  cows  (R-VI-1236,  1241).  Part  of  the  herd 
was  pictured  on  the  cover  of  the  1950  annual  re- 
port of  the  Cowlitz  County  Dairy  Herd  Improve- 
ment Association  high  producers  for  the  year  1950. 
10  were  similarly  cited  for  the  year  1951,  9  for  the 
year  1952,  and  13  for  the  year  1953  (R-VI-1250- 
1252)." 

On  page  80  it  says : 

"No  pot  line  was  operating  at  the  Longview 
plant  from  June  5,  1947,  to  March  11,  1948  (R-I- 
147-148).  The  milk  production  of  the  Rawnsley 
herd  during  a  portion  of  this  period  (from  December 
1,  1947,  to  November  30,  1948)  averaged  364.7 
pounds  of  butterfat  per  cow.  The  first  year  that 
records  were  being  kept  of  production  of  this  herd 
and  during  which  the  plant  was  in  operation  all  the 
time  ran  from  December  1,  1948,  to  November  30, 
1949.  The  herd  reached  its  highest  production  dur- 
ing this  test  year  (Appellants'  Brief  p.  58).  This 
production  was  the  highest  in  Cowlitz  County  for 
a  Dairy  Herd  Improvement  Association  herd  of  over 
40  cows  (R-VI-1236,  1241).  This  production  was 
obtained  during  a  period  when  the  fume  collection 
system  had  not  been  finally  installed.  The  last  fan 
and  wash  tower  were  placed  in  operation  on  May 
14,  1949  (R-I-151).  In  the  years  that  followed,  as 
the  amount  of  fluorides  emanating  from  the  plant 
decreased,  the  production  of  this  herd  also  decreased, 
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instead  of  increased.  Obviously,  a  causal  relation- 
ship between  the  operation  of  the  plant  and  the 
condition  of  the  cattle  does  not  exist." 

The  above  two  extracts  from  appellee's  brief,  par- 
ticularly the  latter  one,  represent  a  rather  astonishing 
parade  of  half  truths.  Let  us  review  this  matter  once 
more.  As  appellee  says,  the  Longview  plant  was  closed 
June  5,  1947,  to  March  11,  1948.  There  are  three  pot 
lines  at  the  plant.  The  first  reopened  March  11,  1948. 
The  second  reopened  March  25,  1948.  Not  until  June  18, 
1948,  was  the  third  pot  line  running.  On  May  24,  1948, 
Mr.  Rawnsley  took  his  cows  well  out  of  the  area  because 
of  flood  conditions  from  the  Columbia  River  (VI- 1167). 
Not  until  April  1,  1949,  did  they  again  consume  any 
feed  which  could  have  been  contaminated  by  appellee's 
operation.  Thus,  except  for  a  two-week  period  when  one- 
third  of  the  plant  was  operating  and  an  eight-week  per- 
iod when  two-thirds  of  the  plant  was  operating,  the  herd 
might  as  well  have  been  in  the  Imperial  Valley  for  near- 
ly two  consecutive  years  in  so  far  as  appellee's  operations 
or  the  possibility  of  harm  therefrom  was  concerned.  De- 
spite these  undeniable  facts,  appellee  wants  this  Court 
to  conclude  from  the  "facts"  it  sets  forth  that  when  the 
plant  was  running  the  cattle  produced  more  than  when 
it  was  closed.  It  elaborates  on  this  argument  by  pointing 
out  that  the  control  system  was  finally  completed  on 
May  14,  1949,  and  "*  *  *  In  the  years  that  followed,  as 
the  amount  of  fluorides  emanating  from  the  plant  de- 
creased, the  production  of  this  herd  also  decreased,  in- 
stead of  increased  *  ^'  *."  We  have  just  pointed  out  that 
when  the  herd  obtained  its  highest  production,  that  is, 


13 

in  the  year  ending  November  30,  1949,  it  had,  except  for 
the  10- weeks  period  in  the  spring  of  1948  and  the  period 
after  April  1,  1949,  been  off  fluorine  completely  since 
June  5,  1947,  a  period  of  two  and  one-half  years.  There- 
after the  production  steadily  declined  and  the  greatest 
rate  of  decline  was  in  the  year  December  1,  1952,  to 
November  30,  1953.  In  that  year  appellee  emitted  80% 
more  fluorides  than  previously  because  it  had  expanded 
its  production.  As  pointed  out  on  page  14  of  our  brief, 
this  expanded  production  meant  an  increase  in  escaping 
fluorides  from  250  pounds  per  day  to  450  pounds  per 
day. 

As  to  our  above-quoted  argument  relating  fluorine 
intake  to  milk  production  on  the  Whiteaker  farm,  appel- 
lee has  no  direct  answer.  The  closest  it  gets  is  Dr.  Gar- 
lick's  views  as  quoted  in  its  brief  on  pages  78-79: 

"(1)  WHITEAKER.  As  noted  previously.  Dr.  Gar- 
lick  did  not  discover  any  animals  in  this  herd  which 
had  been  injured  by  fluorosis.  He  visited  the  farm 
on  July  11,  1951.  Prior  to  doing  so,  he  examined  the 
herd's  Dairy  Herd  Improvement  Association  pro- 
duction records.  From  this  examination  and  said 
visit,  he  concluded  (R-VII-1917-1922) : 

1.  The  primary  problem  was  sterility; 

2.  Several  animals  were  suffering  from  hoof  rot; 

3.  Several  heifers  were  barren; 

4.  One  cow  had  a  pronounced  endocrine  imbal- 
ance; 

5.  Three  cows  were  14  years  of  age  or  over  and 
too  old  for  production;  and 

6.  Culling  of  marginal  producers  had  been  ne- 
glected." 

We  pointed  out  on  pages  80-82  of  our  brief  in  detail  that, 
Dr.   Garlick  to  the  contrary  notwithstanding,  it  is  still 
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perfectly  clear  that  the  only  variable  in  the  Whiteaker's 
milk  production  history  is  the  variable  supplied  by  vary- 
ing amounts  of  fluorine.  Not  only  does  appellee  not  an- 
swer that,  it  does  not  in  any  way  touch  upon  our  dis- 
cussion of  Dr.  Garlick's  views. 

We  take  it  that  there  is  no  question,  really,  but  that 
milk  production  did  vary  on  appellants'  farms  in  accord- 
ance with  fluorine  consumed,  particularly  in  the  Rawns- 
ley  and  Whiteaker  instances.  Fairly  read,  as  we  have 
just  pointed  out,  there  is  nothing  in  appellee's  brief  which 
would  lead  this  Court  to  any  other  conclusion. 

The  rest  of  appellee's  Point  II  may  be  dealt  with 
briefly.  A  40-page  section  (Ap.  Br.  30-70)  deals  with 
the  argument  that  appellants  failed  to  sustain  the  bur- 
den of  proving  that  their  cattle  were  injured.  Pages  70- 
82  is  to  the  point  that  in  any  event  the  proximate  cause 
of  the  injury  was  not  appellee's  operation  of  the  plant. 
Finally,  appellee's  brief  (82-90)  contains  a  series  of 
nuisance  cases  to  the  effect  that  even  if  appellee's  opera- 
tion of  the  plants  was  the  proximate  cause  of  the  cattle 
injury,  no  damages  may  be  awarded  because  the  utility 
of  appellee's  operations  outweighs  the  gravity  of  the 
harm  to  appellants. 

Perhaps  the  last  point  just  mentioned  should  be  dis- 
cussed first.  Appellee's  supposed  rule  applies  to  injunc- 
tive relief,  not  damages  (p.  7  this  brief).  In  any  event 
appellants  are  now  contending  and  were  contending  in 
the  trial  Court  appellee  was  trespassing.  So  much  for 
that. 


15 

This  brings  us  back  to  appellee's  40-page  argument 
that  the  cattle  weren't  injured.  In  support  of  this,  appel- 
lee points  out  that  Drs.  Phillips  and  Schmidt  conducted 
experiments  with  sodium  fluoride  running  up  to  75  parts 
per  million  and  that  the  cattle  subjected  to  that  level 
were  not  injured.  Since  that  testimony,  plus  the  obser- 
vation of  appellee's  three  veterinarians  was  the  only  de- 
fense offered  at  the  trial,  we  anticipated  that  this  defense 
would  be  briefed  by  appellee  and  answered  it  on  pages 
75-86  of  our  brief.  It  is  too  long  to  summarize  here  and 
we  therefore  ask  the  Court  to  re-read  that  section. 

Appellee's  detailed  review  of  all  of  the  claims,  leaves 
out  in  each  case  the  fact  previously  referred  to  that  many 
samples  were  taken  by  appellee  and  others  at  points  not 
on  appellants'  farms.  Appellee  ignores  those  results.  Con- 
cerning the  Baker  claim  (Ap.  Br.  top  p.  45)  appellee 
urges  there  was  no  appreciable  variation  in  milk  pro- 
duction. This,  of  course,  overlooks  the  fact  that  Rex 
Ross,  appellants'  cattle  expert,  stated  that  production 
on  the  farms,  including  the  Baker  farm,  should  have  been 
under  normal  conditions  a  lot  higher  than  it  was.  More- 
over, Dr.  A.  O.  Shaw  testified  that  adequate  amounts  of 
feed  were  supplied  to  maintain  the  production  contended 
for.  As  to  the  Robson  claim,  appellee  is  at  pains  (p.  54) 
to  point  out  that  his  income  increased  50%  during  the 
years  for  which  claim  was  made.  A  similar  claim  is  made 
v/ith  respect  to  Mr.  Hester  (p.  49)  and  Mr.  Ford  (p.  48). 
This  argument  was  anticipated  and  answered  in  the  last 
paragraph  on  page  9  of  our  brief. 

Appellee's  curious  habit  of  making  statements  in  an 
answering  brief,  without  reference  as  to  what  has  already 
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been  said  in  the  opening  brief,  appears  again  in  the  dis- 
cussion of  the  Seekins  production  on  page  55.  There 
appellee  urges  that  in  his  deposition  Mr.  Seekins  testified 
that  his  production  was  just  what  appellants'  cattle  ex- 
pert said  at  the  trial  it  ought  to  be  be.  In  our  brief  in  the 
first  full  paragraph  on  page  48  we  noted  that  Mr.  Seek- 
ins testified  at  the  trial  that  he  wasn't  trying  to  say  in 
his  deposition  what  his  production  was — he  was  saying 
what  it  ought  to  be.  Similarly,  appellee's  argument  with 
respect  to  Mr.  Stauffer's  culling  starting  in  the  last  para- 
graph on  page  56  of  its  brief  was  answered  in  the  para- 
graph beginning  at  the  bottom  of  page  50  of  our  brief. 

Appellee  urges  that  the  Whiteaker  cattle  weren't  in- 
jured, relying  primarily  upon  the  fact  that  the  Phillips- 
Schmidt  experimental  levels  were  higher  than  the  fluor- 
ide sample  results  obtained  on  the  farms  in  the  White- 
aker action.  The  soundness  of  this,  of  course,  depends 
upon  ignoring  all  of  the  considerations  we  urged  in  our 
brief  leading  to  the  conclusion  the  cattle  were  injured. 
It  is  probably  worth  adding,  with  respect  to  the  Gold- 
smith claim,  that  appellee  urges  (p.  68)  there  was  no 
butterfat  loss  because  the  production  went  up  each  year 
except  for  the  last  year.  However,  the  decline  in  the  last 
year  was  25%  which  was  the  same  year  (as  previously 
pointed  out)  that  appellee's  fluoride  emanations  increas- 
ed by  80%  or  from  250  to  450  pounds  per  day. 

Appellee  finally  claims  that  even  though  appellants' 
cattle  were  injured,  appellee's  activities  were  not  the 
proximate  cause  thereof.  This  is  developed  at  some 
length  on  pages  70-82  of  appellee's  brief.  Tv/o  points  are 
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probably  worth  answering:  Appellee  repeatedly  refers  to 
presence  of  disease  as  indicative  of  a  history  of  disease. 
Of  course,  the  choice  of  the  word  "history"  indicates  that 
the  disease  in  question  was  a  problem  that  was  con- 
tinuing on  these  farms  all  the  time,  or  substantially  so. 
The  fact  of  the  matter  of  course,  is  that  except  for  Mr. 
Josephson,  who  really  did  have  a  Bangs  disease  problem 
in  1952,  the  other  appellants  suffered  no  more  than  the 
usual  incidents  of  ordinary  diseases  in  their  cattle.  Our 
brief  pointed  this  out  at  pp.  8-9.  The  other  matter  prob- 
ably worth  mentioning  is  appellee's  contention  with  re- 
spect to  six  of  appellants  that  they  were  really  getting 
their  fluorine  from  mineral  supplements.  The  mineral 
supplements  referred  to  ranged  from  a  maximum  of 
1340  ppm  fluorine  to  a  minimum  of  30  ppm.  In  view 
of  the  facts  that  there  is  no  evidence  in  the  record  as  to 
how  much  mineral  supplements  were  consumed  nor  that 
mineral  supplements  ever  caused  fluorosis  anywhere, 
this  seems  a  pretty  slender  reed  to  lean  on.  It  is,  in  fact, 
an  obvious  makeweight. 

After  contending  in  Point  II  of  its  brief  that  appel- 
lants' cattle  weren't  injured  and  that  appellee's  opera- 
tions were  not  the  proximate  cause  of  any  injury,  ap- 
pellee contends  that  a  remand  would  not  be  justified 
anyway.  The  legal  basis  for  this  argument  is  that  appel- 
lee was  not  creating  a  nuisance  (Ap.  Br.  82-89).  This 
abstract  proposition  of  law  has  nothing  to  do  with  ap- 
pellants' theory.  As  pointed  out  earlier  in  this  brief  (p. 
14)  appellants  are  proceeding  upon  the  theory  of  tres- 
pass. Appellee  does  not  contend  that  if  it  was  trespassing 
damages  should  not  be  awarded. 
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REPLY  TO  APPELLEE'S  POINT  III 

In  contending  that  the  deposit  of  particulates  upon 
Washington  lands  is  not  a  trespass  (for  the  purpose  of 
the  law  of  limitations),  appellee  relies  as  did  the  trial 
Court,  upon  the  Riblet,  Weller  and  Suter  cases  (Ap.  Br. 
94,  95,  97).  We  pointed  out  (Br.  90-93)  that  the  first 
two  of  these  cases  were  pleaded  in  nuisance  and  that  the 
last  was  pleaded  in  negligence. 

Appellee  also  relies  upon  the  Perrin  and  Eraser  cases 
decided  in  the  same  Court  in  which  the  present  cases 
were  decided.  Both  involved  Oregon  lands  and  thus  Ore- 
gon substantive  law.  Moreover,  as  shown  by  Judge 
Leavy's  opinion  in  the  Perrin  case  (Ap.  Br.  93-94),  he 
was  dealing  with  fumes,  not  solids. 

Appellee  also  cites  (p.  96)  the  Sterrett  case.  This  was 
a  nuisance  case.  The  theory  of  the  Park  case  relied  upon 
by  appellee  (p.  96)  does  not  appear  from  the  opinion, 
but  the  opinion  does  show  that  smoke  and  fumes  were 
involved,  not  solids. 

In  attempting  to  distinguish  the  Washington  trespass 
cases,  the  text  writers  and  Judge  Fee's  opinions  on  tres- 
pass (Br.  95-100),  appellee's  principal  contention  is: 
"*  *  *  There  is  no  indication  that  the  rules  stated  there- 
in are  to  be  applied  to  the  settling  upon  real  properties 
of  minute  materials  emanating  from  an  industrial  plant 
being  lawfully  operated."  (Ap.  Br.  104)  We  think  the 
answer  to  this  is,  as  stated  on  p.  93  of  our  brief,  "*  *  * 
it  is  not  lawful  in  Washington  or  anywhere  else  to  de- 
posit solids  on  another's  real  property." 
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By  Point  III,  2,  of  its  brief  appellee  contends  that 
the  Washington  two-year  statute  applies  to  appellants' 
personalty  claims.  No  attention  at  all  is  given  to  our 
argument  that  while  the  three-year  personalty  limita- 
tions statute  has  been  held  inapplicable  to  certain  "per- 
son or  rights"  cases,  such  holdings  have  never  been  appli- 
ed to  cases  which,  like  the  present  ones,  involve  personal 
property  (Br.  100,  104).  We  can  add  nothing  to  that 
argument  here. 

Appellee  concludes  its  brief  (p.  109)  by  contending 
that  since  no  trespass  was  made  out  and  since  no  damage 
was  shown  remand  is  unnecessary  because  moot.  It 
seems  obvious  that  even  granting  appellee's  assumptions 
for  the  sake  of  argument,  no  one  knows  what  the  proof 
would  show  as  to  the  missing  third  year. 


Respectfully  submitted, 

SCHAFER,  CRONAN  &'  NeLSON, 

James  P.  Cronan,  Jr., 
Paul  M.  Reeder, 

Of  Attorneys  for  Appellants. 
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The  Tax  Coui-t  of  the  United  States 
Docket  No.  45894 

ROBERT  H.  MILLER  and  DORIS  K.  MILLER, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1952 

Dec.  12 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

Dec.  22 — Copy    of    petition    served    on    General 
Counsel. 
1953 

Feb.  17 — Answer  filed  by  General  Counsel. 

Feb.  17 — Request  for  hearins^  in  Los  Angeles  filed 
by  General  Counsel. 

Feb.  25 — Notice  issued  placing:  proeeedins:  on  Los 
Angeles,  California,  calendar,  Service  of 
answer  and  request  made. 

Aug.  28 — Hearing  set  December  7,  1953,  Los  An- 
geles, California. 

Nov.  12 — Entry  of  appearance  of  Erwin  Lampe  as 
counsel  filed. 

Dec.  11 — Hearing  had  before  Judge  Withey,  on 
merits.  Stipulation  of  facts  and  appear- 
ance of  Max  B.  Lewis,  Esq.,  filed.  Briefs 
due  2/15/54.  Replies  due  3/17/54. 
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1954 

Jan.  26 — Brief  filed  by  taxpayer. 

Feb.  5 — Motion  for  extension  to  March  15,  1954, 
to  file  brief  filed  by  General  Counsel. 
2/8/54  Granted. 

Mar.  15 — Brief  filed  by  General  Counsel. 

Mar.  16 — ^Copy  of  taxpayer's  brief  served  on  Gen- 
eral Counsel. 

Mar.  18 — Transcript  of  hearing,  12/14/53,  filed. 

Apr.  13 — Motion  for  extension  to  April  30,  1954,  to 
file  reply  brief  filed  by  taxpayer.  4/13/54 
Granted. 

Aug.  17 — Memorandum  findings  of  fact  and  opinion 
filed,  Withe}^  Judge.  Decision  will  be  en- 
tered under  inile  50.  Copy  served. 

Nov.    2 — Agreed  computation  filed. 

Nov.    8 — Decision  entered,  Judge,  Withey,  Div.  4. 

1955 

Jan.  28 — Petition  for  review  by  IT.  S.  Court  of  Ap- 
peals, Ninth  Circuit,  with  statement  of 
points,  filed  by  General  Counsel. 

Feb.     7 — Proof  of  service  filed.  (Counsel.) 

Feb.  15 — Proof  of  service  of  petition  for  review 
filed.   (Counsel.) 

Feb.  15 — Proof  of  service  of  petition  for  review 
filed.  (Taxpayer.) 

Feb.  28 — Motion  for  extension  to  April  28,  1955,  for 
filing  the  record  and  docketing  the  appeal 
filed  by  General  Counsel. 

Mar.  1 — Order  extending  time  to  April  28,  1955, 
for  filing  the  record  and  docketing  the  ap- 
peal, entered. 
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1955 

Apr.  12 — Proposed  statement  of  points  with  notice 
of  service  by  mail  thereon  filed  by  Gen- 
eral Counsel. 

Apr.  12 — Designation  of  contents  of  record  with 
notice  of  service  by  mail  thereon  filed  by 
General  Counsel. 


The  Tax  Court  of  the  United  States 
Docket  No.  45894 

ROBERT  H.  MILLER  and  DORIS  K.  MILLER, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

I  Respondent. 

PETITION 

The  above-named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  said  Commissioner  of  Internal  Revenue  in  his 
notice  of  deficiency  (Bureau  Symbols  LA:IT:90D:- 
CTF),  dated  October  31,  1952,  and  as  a  basis  for 
their  proceeding,  allege  as  follows. 

1.  Petitioners  are,  and  at  all  times  mentioned 
herein  were,  husband  and  wife,  with  residence  at 
11459  Bellagio  Road,  Los  Angeles,  California.  The 
return  for  the  pei'iod  the  year  1948  and  for  the 
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period  the  year  1949  herein  involved  were  filed  with 
the  Collector  for  the  Sixth  District  of  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  hereto  and  marked  "Exhibit  A")  was 
mailed  to  the  petitioners  on  October  31,  1952. 

3.  The  deficiency,  as  determined  by  the  Commis- 
sioner, is  in  income  taxes  for  the  calendar  year 
1948,  in  the  amount  of  $983.72,  and  in  income  taxes 
for  the  calendar  year  1949,  in  the  amount  of 
$9,454.06.  The  entire  amount  of  the  deficiency  is  in 
dispute. 

4.  The  deteiTQination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erroneously  increased  pe- 
titioners' income  for  the  year  1948  in  the  amount  of 
$2,941.74  by  decreasing  petitioner's  distributive 
share  of  loss  from  the  partnershij)  I.  W.  Bosworth 
and  Associates  for  its  taxable  year  July  1,  1947,  to 
January  31,  1948,  by  eliminating  from  allowable 
deductions  rentals  paid  to  the  Treasurer  of  the 
United  States  under  Section  17  of  the  Act  of 
February  25,  1920  (41  Stat.  437),  as  amended  by 
the  Act  of  August  8,  1946  (60  Stat.  950),  and  filing^ 
fees  paid  under  CFR  Title  43,  Chapter  1,  Part! 
191.11,  and  recording  fees. 

(b)  The  Commissioner  erroneously  increased 
petitioners'  income  for  the  year  1949  in  the  amount 
of  $20,720.16  by  decreasing  petitioners'  distributive 
share  of  loss  from  partnerships  as  follows: 
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I.  Loss  from  I.  W.  Bosworth  and  Associates  for 
the  year  ended  January  31,  1949,  rediiced  $10,435.03 
by  eliminating  from  allowable  deductions  rentals 
paid  to  the  Treasurer  of  the  United  States  under 
Section  17  of  the  Act  of  February  25,  1920  (41  Stat. 
437),  as  amended  by  the  act  of  August  8,  1946  (60 
Stat.  950),  and  filing  fees  paid  under  CFR  Title  43, 
Chapter  1,  Part  191.11,  and  recording  fees. 

II.  Loss  from  Robert  H.  Miller  and  Associates 
for  the  period  ended  January  31,  1949,  reduced 
$1,898.83  by  elimination  of  such  rentals  and  fees. 

III.  Loss  from  Equity  Oil  Company  for  the  pe- 
riod May  1,  1949,  to  December  31,  1949,  reduced 
$5,986.30  by  the  elimination  of  such  rentals  and 
fees. 

IV.  Loss  from  Robert  H.  Miller  and  Associates 
for  the  period  February  1,  1949,  to  April  30,  1949, 
reduced  $2,400.00  by  eliminating  from  allowable  de- 
ductions delay  lease  rentals  paid  to  hold  fee  land 
leasehold  later  abandoned,  and  by  eliminating  from 
allowable  deductions  filing  and  recording  fees  in 
connection  with  other  properties  to  which  title  was 
never  obtained. 

(c)  The  Commissioner  erroneously  computed  the 
amount  of  deficiency  assessed  by  him,  particularly 
in  reference  to  the  Equity  Oil  Company  pai'tnership 
in  connection  with  which  he  has  proposed  disallow- 
ance of  $3,511.75  in  excess  of  net  lease  rentals 
claimed,  of  which  petitioners'  share  would  be  $877.94 
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5.  The  facts  upon  which  petitioners  rely  as  the 
basis  for  their  proceeding  are  as  follows: 

(a)  The  right  to  prospect  and  produce  oil  and 
gas  on  the  public  domain  is  granted  by  the  Act  of 
February  25,  1920  (41  Stat.  437),  as  amended.  The 
Act  of  August  21.  1935  (49  Stat.  674),  materially 
changed  the  original  leasing  act  by  granting  the 
right  to  prospect  for  oil  and  gas  under  a  lease, 
rather  than  under  a  prospecting  permit.  The  Act  of 
August  8,  1946  (60  Stat.  950),  liberalized  the  pro- 
visions of  the  Act  of  August  21,  1935,  supra,  in 
order  to  encourage  prospecting  on  the  public  domain 
and  the  discovery  of  new  sources  of  supply  of  oil 
and  gas. 

(b)  So  fai'  as  oil  and  gas  are  concerned,  the 
public  domain  is  directly  and  completely  divided; 
into  two  general  classifications:  (1)  Lands  known 
to  contain  oil  or  gas  in  paying  quantities,  which  are 
described  as  lands  within  any  known  geological ( 
structure  of  a  producing  oil  or  gas  field,  and  (2) 
lands  not  known  to  contain  oil  or  gas  in  paying 
quantities,  commonly  referred  to  as  wildcat  lands. 
In  the  latter  classification,  prospecting  is  necessary 
to  determine  w^hether  the  lands  contain  oil  or  gas 
in  paying  quantities,  and  to  determine  whether  the 
lands  have  any  value  whatsoever,  and  the  right  to 
do  such  prospecting  may  be  secured  by  obtaining  a 
''non-competitive"  lease  from  the  Government.  It  if= 
these  prospecting  rights  or  "non-competitive' 
leases  which  are  herein  involved. 
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(c)  Section  17  of  the  Act  of  February  25,  1920, 
supra,  as  amended  by  Section  3  of  the  Act  of  Aug'ust 
8,  1946,  sets  forth  the  procedures  to  be  followed  by 
the  Secretary  of  the  Interior  in  leasing  all  lands 
subject  to  disposition  under  the  Act.  This  Section 
of  the  Act  reads :''***  Wlien  the  lands  to  be  leased 
are  within  any  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field,  they  shall  be  leased  to  the 
highest  responsible  qualified  bidder  *  *  *  upon  the 
pajrment  of  such  bonus  as  may  be  accepted  by  the 
Secretary  *  *  *  When  the  lands  are  not  within  any 
known  geological  structure  of  a  producing  oil  or 
gas  field,  the  first  person  making  application  for 
the  lease  who  is  qualified  to  hold  a  lease  under  this 
Act  shall  be  entitled  to  a  lease  of  such  lands  without 
competitive  bidding  *  *  *  All  leases  issued  under 
this  Section  shall  be  conditioned  upon  the  payment 
by  lessee  in  advance  of  a  rental  of  not  less  than  25 
cents  per  acre  per  annum  *  *  *" 

(d)  The  Act  requires  the  Secretary  to  collect  a 
rental  from  all  leases  issued  under  the  Act.  In  addi- 
tion the  Act  empowers  the  Secretary  to  sell  a  lease 
on  proven  ground  to  the  highest  qualified  bidder. 
The  Act  does  not  empower  the  Secretary  to  sell 
prospecting  rights  or  "non-competitive"  leases. 

(e)  Since  these  "non-competitive"  leases  cannot 
legally  be  sold  by  the  Government,  any  taxing  theory 
under  which  lessees'  rentals  are  to  be  capitalized  as 
acquisition  cost  must  start  v.'ith  the  premise  of  plac- 
ing lessee  in  a  theoretical  illegal  position. 
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(f )  That  the  usage  by  the  Congress  of  tlie  word 
"rentals"  in  the  Land  Act,  and  the  usage  by  Con- 
gress of  the  word  "rentals"  in  listing  allowable  de- 
ductions under  the  Internal  Revenue  Code  was  with 
the  intent  and  understanding  that  the  same  meaning 
was  intended  in  both  instances  and  that  these  rentals 
paid  to  the  Treasurer  of  the  United  States  are  de- 
ductible rentals  under  the  Internal  Revenue  Code. 

(g)  The  lease  rentals  on  the  Mott  lease  were 
rentals  on  a  speculative  fee  lease  which  petitioners 
and  associates  did  not  drill  and  which  lease  was 
formally  abandoned  by  permitting  same  to  lapse 
at  the  end  of  its  one-year  life  on  March  12,  1950, 
and  that  from  a  business  and  economic  standpoint 
the  loss  belongs  in  1949  when  rental  was  paid  and 
when  the  decision  not  to  drill  was  made  by  the  part- 
ners in  Robert  H.  Miller  and  Associates. 

Wherefore,  petitioners  pray  that  this  Court  may 
hear  the  proceeding  and  determine  that  there  is  no 
deficiency  in  income  tax  against  the  petitioners  for 
the  calendar  years  1948  and  1949. 

/s/  ROBERT  H.  MILLER, 
Petitioner. 

/s/  DORIS  K.  MILLER, 
Petitioner. 
Duly  verified. 


Robert  H.  Miller  and  Doris  K.  Miller  11 

EXHIBIT  A 

U,   S.  Treasury  Department 

Office  of  Internal  Revenue  Agent  in  Charge 

417  South  Hill  Street 

Los  Angeles   13,   California 

Form  1230- A  (1951) 

Seal 

October  31,  1952. 
Internal  Revenue  Service, 
Los  Angeles  District, 
LA:IT:90D:CTF, 

Ml-.  Robert  H.  Miller  and 
Mrs.  Doris  K.  Miller, 
Husband  and  wife, 
1385  Westwood  Boulevard, 
Los  Angeles  24,  California. 

Dear  Mr.  and  Mrs.  Miller: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended 
December  31,  1948,  and  1949,  discloses  a  deficiency 
of  $10,437.78  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  the  Tax 
Court  of  the  United  States,  at  its  principal  address, 
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Exliibit  A —  ( Continued ) 

Washin2:ton  4,  D.  C,  for  a  redetermination  of  the 
deficiency.  In  counting  the  90  days  you  may  not 
exclude  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Colum- 
bia, in  which  event  that  day  is  not  counted  as  the 
90th  day.  Otherwise  Saturdays,  Sundays,  and  legal 
holidays  are  to  be  counted  in  computing  the  90-day 
period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  this  office  for  the  attention  of  LArConf.  The 
signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  returns  by  permitting  an  early  as- 
sessment of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  receipt  of  the 
form,  or  on  the  date  of  assessment,  or  on  the  date 
of  payment,  whichever  is  earlier. 

Very  truly  yours, 

JOHN  B.  DUNLAP, 

Commissioner ; 

By  GEORGE  D.  MARTIN, 

Internal    Revenue    Agent    in  i 
Charge. 
Enclosures : 
Statement. 
Form  1276. 
Agreement  Form. 
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Statement 
LA:IT:90D:CTF 

Mr.  Robert  H.  Miller  and 

Mrs.  Doris  K.  ]\Iiller 

Husband  and  AVife 

1385  Westwood  Boulevard 

Los  Angeles  24,  California 

Tax  Liability  for  the  Taxable  Years 

Ended  December  31,  1948  and  1949 

"i^ear  Deficiency 

1948  Income  tax $     983.72 

1949  Income  tax 9,454.06 

Total  $10,437.78 

In  making  this  determination  of  your  income  tax  liability  care- 
ful consideration  has  l^een  given  to  the  report  of  examination 
dated  October  15,  1951,  to  your  protest  dated  December  3,  1951, 
and  to  the  statements  made  at  the  conferences  held. 

Adjustment  to  Net  Income 
Taxable  year  ended  December  31,  1948 

Net  income  as  disclosed  by  return $22,569.36 

Unallowable  deduction : 

(a)  Partnership  loss  decreased  2,941.74 

Net  income  adjusted  $25,511.10 

Explanation  of  Adjustment 
(a)   The  loss  from  partnership  claimed  in  your  return  is  de- 
creased in  the  amount  of  $2,941.74,  computed  as  sho^wTi  below. 

Your  correct  distributive  share  of  loss  from  the  partnership 
I.  W.  Bosworth  and  Associates  for  its  taxable  year  July  1,  1947, 
to  January  31,  1948 

($65.34) 
Amount  claimed (3,007.08) 


Decrease $2,941.74 

It  is  held  that  amounts,  included  in  the  decrease  of  loss  stated 
above,  deducted  as  "rental  expense,"  representing  payments 
made  under  United  States  (Tovernment  oil  and  gas  leases  do  not 
constitute  proper  deductions  under  the  provisions  of  Section 
23(a)  of  the  Internal  Revenue  Code. 
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Exhibit  A — (Continued) 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1948 

Net  income  adjusted  $25,511.10 

Less  Exemptions 2,400.00 


Balance,  subject  to  surtax  and  normal  tax....  $23,111.10 

One-half  of  $23,111.10 $11,555.55 

Tentative  tax  $3,231.11 

Less  reduction  under  Sec.  12  (c) ,  I.  R.  C 407.73 

Total  tax  on  one-half  of  net  income $  2,823.38 

Combined  tax  ($2,823.38  x  2)  $  5,646.76 

Correct  income  tax  liability $  5,646.76 

Income    tax    liability    shown    on    return, 

account  No.  9110733  $  4,663.04 

Deficiency  in  income  tax $     983.72 

Adjustment  to  Net  Income 
Taxable  Year  Ended  December  31,  1949 

Net  income  as  disclosed  by  return $28,039.72 

Unallowable  deduction : 

(a)   Partnership  loss  decreased 20,720.16 

Net  income  adjusted  $48,759.88 

Explanation  of  Adjustment 

(a)  The  loss  claimed  in  your  return  from  the  following  part- 
nerships is  decreased  in  the  amount  of  $20,720.16,  computed  as 
shown  below : 

Your  Distributive  Share 
Partnership  Taxable  Year     As  Determined       Claimed 

Equity  Oil  May  1,  1949  to 

Company  Dec.  31,  1949....$ (      226.80)     $(  6,213.10) 

I.  W.  Bosworth  Ended  Jan.  31, 

&  Associates  1949 (   1,702.97)        (12,138.00) 

Robert  H.  Miller       Aug-.  1,  1948  to 

&  Associates  Jan.  31,  1949....   (      165.46)        (  2,064.29) 

Robert  H.  Miller       Feb.  1,  1949  to 

£;  Associates  Apr.  30, 1949....   (        12.50)        (2,412.50) 

Total  $(  2,107.73)     $(22,827.89) 

Decrease $(20,720.16) 
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It  is  held  that  amounts,  included  in  the  decrease  of  loss  stated 
above,  deducted  as  "rental  expense,"  representing  payments 
made  under  United  States  Government  oil  and  gas  leases  do  not 
constitute  proper  deductions  under  the  provisions  of  Section 
23(a)  of  the  Internal  Revenue  Code. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1949 

Net  income  adjusted  $48,759.88 

Less:  Exemptions 1,800.00 

Balance,  subject  to  surtax  and  normal  tax  ..  $46,959.88 

One-half  of  $46,959.88 $23,479.94 

Tentative  tax  $9,253.17 

Less  reduction  under  Sec.  12(c)  I.  E.  C 1,130.38 

Total  tax  on  one-half  of  net  income $  8,122.79 

Combined  tax  ($8,122.79  x  2)  $16,245.58 

Correct  income  tax  liability $16,245.58 

Income    tax    liability    shown    on    return, 

account  No.  3208623  6,791.52 

Deficiency  of  income  tax $  9,454.06 

Received  and  filed  December  12,  1952,  T.C.U.S. 
Served  December  22,  1952. 


[Title  of  Tax  Coui-t  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Charles  W.  Davis,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  for  answer  to  the  })etition  of 
the  above-named  taxpayers,  admits  and  denies  as 
follows : 
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1.  Admits  that  the  petitioners  are  husband  and 
wife,  and  that  the  returns  for  the  years  1948  and 
1949  herein  involved  were  filed  with  the  Collector 
for  the  Sixth  District  of  California;  denies  the  re- 
maining allegations  contained  in  paragraph  1  of 
the  petition. 

2  and  3.  Admits  the  allegations  contained  in 
paragraphs  2  and  3  of  the  petition. 

4.  Denies  the  allegations  of  error  contained  in 
paragraph  4  of  the  petition  and  all  subparagraphs 
and  subdivisions  thereof. 

5.  Denies  the  allegations  contained  in  paragraph 
5  of  the  petition  and  all  subparagraphs  thereof. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  approved. 

/s/  CHARLES  W.  DAVIS,  E.C.C., 
Chief  Counsel,  Bureau  of  In- 
ternal Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
District  Counsel. 

E.  C.  CROUTER, 

Appellate  Counsel. 

FRANCIS  B.  CAMPBELL,  JR., 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

Received  and  filed  Febniarv  17,  1953.  T.C.U.S. 
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MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 

Withey,  Judge: 

The  respondent  determined  deficiencies  of  $983.72 
and  $9,454.06  in  the  income  tax  of  the  petitioners 
for  1948  and  1949,  respectively.  The  only  issues  for 
determination  are  (1)  whether  first  year  payments 
made  on  non-competitive  oil  and  gas  leases  issued 
by  the  United  States  were  deductible  as  rentals,  and 
(2)  whether  filing  fees  paid  in  connection  with  ap- 
plications made  for  non-competitive  oil  and  gas 
leases  were  deductible  as  business  expenses  in  the 
years  of  payment.  All  other  issues  have  been  dis- 
posed of  by  stipulation  of  the  parties. 

Findings  of  Fact 

The  facts  have  been  stipulated  and  are  found 
accordingly. 

The  petitioners  are,  and  were  during  1948  and 
1949,  husband  and  wife  and  residents  of  Los  An- 
geles, California.  The  petitioners  filed  joint  income 
tax  returns,  prepared  on  the  cash  recipts  and  dis- 
bursements basis,  for  1948  and  1949  with  the  col- 
lector for  the  sixth  district  of  California. 

Robert  H.  Miller,  sometimes  hereinafter  referi'ed 
to  as  the  petitioner,  is  a  geologist  and  is,  and  has 
been,  engaged  in  various  enterprises  in  the  oil  and 
gas  field. 
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Under  date  of  July  1,  1947,  the  petitioner,  I.  W. 
Boswortli  and  Glenn  C.  Ferguson  formed  a  i)artner- 
ship,  with  each  having  a  one-third  interest,  known 
as  I.  W.  Bosworth  and  Associates,  and  sometimes 
hereinafter  referred  to  as  the  Bosworth  partnership. 
Under,  date  of  August  1,  1948,  petitioner,  I.  W. 
Bosworth  and  Glenn  C.  Ferguson  formed  a  part- 
nership, with  each  having  a  one-third  interest, 
known  as  Robert  H.  Miller  and  Associates,  and  j 
sometimes  hereinafter  referred  to  as  the  Miller 
partnership.  Under  date  of  May  1,  1949,  petitioner, 
I.  W.  Bosw^orth,  Glenn  C.  Ferguson  and  J.  N.  Hubor 
formed  a  partnership,  with  each  having  a  one-fourth 
interest,  known  as  Equity  Oil  Company,  and  some- 
times hereinafter  referred  to  as  the  Equity  partner- 
ship. All  the  foregoing  partnerships  were  formed 
for  the  purpose  of  acquiring  oil  and  gas  leases  for 
investment  and  development.  Each  of  the  partner- 
ships reported  its  income  on  the  cash  receipts  and 
disbursements  basis. 

During  the  years  involved  herein  the  above-men- 
tioned partnerships  acquired  non-competitive  oil 
and  gas  leases  on  United  States  Government  lands. 
All  of  the  leases  were  issued  pursuant  to  the  author-  , 
ity  of  the  Leasing  Act  of  1920  (41  Stat.  437),  as  I 
amended.  Applications  for  such  leases,  accompanied 
by  a  filing  fee  of  $10,  were  made  by  the  respective 
partnerships  through  their  individual  members,  and 
the  leases  when  issued  were  executed  by  the  part- 
nerships,  through    their   individual    members,   and 
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on  behalf  of  the  United  States  Government  by  a 
properly  anthorized  official. 

•  During  its  fiscal  year  ended  January  31,  1948,  the 
Bosworth  partnership  paid  filing  fees  of  $173  in 
connection  with  applications  made  for  non-competi- 
tive oil  and  gas  leases,  and  on  non-competitive  oil 
and  gas  leases  made  first  year  payments  totaling 
$8,652.22.  In  determining  the  amount  of  the  peti- 
tioner's distributive  share  of  the  partnership's  loss 
for  the  partnership's  fiscal  year  ended  January  31, 
1948,  to  be  allowed  as  a  deduction  in  the  petitioners' 
income  tax  return  for  1948,  the  respondent  deter- 
mined that  said  fees  and  first  year  payments  totaling 
$8,825.22  were  not  allowable  deductions. 

During  its  fiscal  year  ended  January  31,  1949,  the 
Bosworth  partnership  paid  filing  fees  of  $333  in 
connection  with  applications  made  for  non-competi- 
tive oil  and  gas  leases,  and  on  non-competitive  oil 
and  gas  leases  made  first  year  payments  totaling 
$30,972.08,  or  a  total  of  $31,305.38.  During  its  fiscal 
period  ended  January  31,  1949,  the  Miller  partner- 
ship paid  filing  fees  of  $312  in  connection  with  ap- 
plications made  for  non-competitive  oil  and  gas 
leases,  and  on  non-competitive  oil  and  gas  leases 
made  first  year  payments  totaling  $5,384.50,  or  a 
total  of  $5,696.50.  During  the  period  beginning  May 
1,  1949,  and  ended  December  31,  1949,  the  Equity 
partnership  paid  filing  fees  of  $330  in  connection 
with  applications  made  for  non-competitive  oil  and 
gas  leases,  and  on  non-competitive  oil  and  gas  leases 
made  first  year  payments  totaling  $20,103.44,  or  a 
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total  of  $20,433.44.  In  determining  the  amount  of 
the  petitioner's  distributive  share  of  the  partner- 
ship loss  from  the  foregoing  partnerships  to  be 
allowed  as  deductions  in  the  petitioners'  income  tax 
return  for  1949,  the  respondent  deteraiined  that  said 
filing  fees  and  first  year  payments  were  not  allow- 
able deductions. 

The  non-competitive  oil  and  gas  leases  obtained 
by  the  various  partnerships  and  involved  herein  con- 
tained the  following: 

Section  1.  Rights  of  Lessee — That  the  lessor, 
in  consideration  of  rents  and  royalties  to  be 
paid,  and  the  conditions  and  covenants  to  be 
observed  as  herein  set  forth,  does  hereby  grant 
and  lease  to  the  lessee  the  exclusive  right  and 
privilege  to  drill  for,  mine,  extract,  remove,  and 
dispose  of  all  the  oil  and  gas  deposits  except 
helium  gas  in  or  under  the  following-described 
tracts  of  land  *  *  *  together  with  the  right  to 
construct  and  maintain  thereupon  all  works, 
buildings,  plants,  waterways,  roads,  telegraph 
or  telephone  lines,  pipe  lines,  reservoirs,  tanks, 
pumping  stations,  or  other  structures  necessary 
to  the  full  enjoyment  thereof,  for  a  period  of 
5  years,  and  so  long  thereafter  as  oil  or  gas  is 
produced  in  paying  quantities  *  *  *. 

Opinion 

The  first  issue  for  determination  is  whether  the 
first  year  payments  made  by  the  various  partner- 
ships on  the  non-competitive  oil  and  gas  leases  ob- 
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tainecl  by  them  from  the  United  States  were  deducti- 
ble by  them  as  rentals.  The  petitioners  contend  that 
the  pajrments  were  so  deductible  while  the  respond- 
ent contends  that  the  payments  constituted  capital 
expenditures  and  were  not  deductible  as  rentals.  On 
brief,  filed  prior  to  our  decision  in  Olen  F.  Feather- 
stone,  22  T.C No.  96   (filed  June  30,  1954), 

the  respondent  directs  our  attention  to  that  pro- 
ceeding and  states  that  the  payments  here  involved 
were  made  under  the  same  type  of  United  States 
Government  leases  as  were  in  issue  there.  From  an 
examination  of  the  leases  in  evidence  in  the  instant 
proceedini^,  the  foregoing  statement  of  the  respond- 
ent appears  to  be  correct.  In  the  Featherstone  case, 
we  held  that  the  first  year  payments  made  on  the 
non-competitive  oil  and  gas  leases  issued  by  the 
United  States  and  there  involved  were  true  rentals 
and  were  deductible  as  such  by  the  payors.  However, 
we  pointed  out  that  our  holding  was  not  necessarily 
dispositive  of  a  case  in  which  the  payment  claimed 
by  the  taxpayer  as  a  deductible  expense  (or  de- 
tennined  by  the  Commissioner  as  non-depletable  in- 
come) is  made  in  respect  of  a  year  in  which  mineral 
is  produced  in  paying  quantities.  The  instant  pro- 
ceeding was  submitted  on  a  stipulation  of  facts 
which  makes  no  mention  of  any  production  at  any 
time  from  any  of  the  leases  here  involved.  Conse- 
quently, for  present  purposes  we  conclude  that  none 
of  the  payments  here  in  question  were  in  respect  of 
a  year  in  which  mineral  was  produced  in  paying 
quantities.  In  view  of  what  has  been  said  above,  we 
think  our  holding  in  the  Featherstone  case  is  ap- 
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plieable  and  controlling  here.  Accordingly,  we  hold 
for  the  petitioners  on  this  issue.  See  United  States 
V.  Dougan  (C.A.  10)  ....  F.  2d  .  .  .  .,  decided  July 
8,  1954. 

The  remaining  issue  is  whether  filing  fees  paid  by 
the  various  partnerships  in  connection  with  appli- 
cations made  for  non-competitive  oil  and  gas  leases 
constituted  deductible  business  expenses  for  the  years 
in  which  paid.  The  respondent  contends  that  since 
the  filing  fees  were  paid  upon  application  for  leases 
with  a  primary  term  of  five  years  with  a  possible 
term  beyond  that  period,  the  fees  were  capital  ex- 
penditures and  as  such  were  not  deductible  as  busi- 
ness expenses.  Aside  from  merely  stating  that  the 
question  of  the  deductibility  of  the  fees  was  in  issue 
in  the  proceeding,  the  petitioners  make  no  further 
mention  of  the  matter  on  brief.  Other  than  showing 
that  the  fees  accompanied  applications  made  for 
non-competitive  oil  and  gas  leases,  the  record  is 
silent  as  to  the  fees,  the  circumstances  under  which 
they  were  paid,  whether  leases  were  issued  pur- 
suant to  such  application,  and,  if  so,  what  the  term 
or  terms  of  such  leases  were.  In  the  state  of  the 
record,  the  respondent's  action  in  determining  that 
the  fees  were  not  deductible  expenses  is  sustained 
for  lack  of  proof  to  show  error. 

Decision  will  be  entered  under  Rule  50. 

Received  August  9,  1954. 
Served  August  17,  1954. 
Filed  August  17,  1954. 
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The  Tax  Court  of  the  United  States,  Washin^^on 
Docket  No.  45894 

ROBERT  H.  MILLER  and  DORIS  K.  MILLER, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE. 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  this  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion,  filed  August  17,  1954,  the  parties  filed  an 
agreed  computation  for  entry  of  decision.  In  accord- 
ance with  said  computation,  it  is 

Ordered  and  Decided :  That  there  are  deficiencies 
in  income  tax  for  the  years  1948  and  1949  in  the 
respective  amounts  of  $19.26  and  $122.64. 

[Seal]        /s/  G.  G.  WITHEY, 
Judge. 

Entered  November  8,  1954. 
Served  November  9,  1954. 
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[Title  of  Tax  (  oiii't  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed,  by  and  be- 
tween the  parties  hereto  through  their  respective 
counsel,  that  the  following  facts  are  true  and  may 
be  found  as  facts  by  The  Tax  Court  of  the  United 
States : 

1.  Petitioners  are  and  were,  during  the  years 
hereto  involved,  husband  and  wife,  and  residents  of 
Los  Angeles,  California.  Petitioner,  Robert  H.  Mil- 
ler, is  a  geologist  and  is  and  has  been  engaged  in  jl 
various  enterprises  in  the  oil  and  gas  field. 

2.  Petitioners  filed  joint  Federal  income  tax  re- 
turns, Form  1040,  for  the  calendar  years  1948  and 
1949,  with  the  Collector  of  Internal  Revenue  for 
the  Sixth  District  of  California.  Copies  of  said 
returns  are  attached  hereto  and  marked  Exhibits 
1-A  and  2-B.  respectively. 

3.  Under  date  of  July  1,  1947,  petitioner,  Robert 
H.  Miller,  together  with  I.  W.  Bosworth  and  Glenn 
C.  Ferguson,  entered  into  a  partnership  known  as  ' 
I.  W.  Bosworth  and  Associates  for  the  purpose  of 
acquiring  oil  and  gas  leases  for  investment  and  de- 
velopment, each  of  the  partners  having  an  equal 
share  in  the  business.  A  partnership  return,  Form 
1065,  covering  the  period  from  July  1,  1947,  to 
January  31,  1948,  was  filed  by  the  partnership  with 
the  Collector  of  Internal  Revenue  for  the  Sixth, 
District  of  California.  A  copy  of  said  return  is  at- 


I 


Rohert  H.  Miller  and  Boris  K.  Miller  25 

tachecl  hereto  and  marked  Exhibit  3-C.  A  partner- 
ship return,  Form  1065,  covering  the  period  from 
February  1,  1948,  to  Jarmary  31,  1949,  was  tiled 
by  the  partnership  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California.  A 
copy  of  said  return  is  attached  hereto  and  marked 
Exhibit  4-D. 

4.  Under  date  of  August  1,  1948,  petitioner, 
Robert  H.  Miller,  together  with  I.  W.  Boswortli  and 
Glenn  C.  Ferguson,  entered  into  a  partiK^rship 
known  as  Robert  H.  Miller  and  Associates,  for  the 
purpose  of  acquiring  oil  and  gas  leases  for  invest- 
ment and  development,  each  partner  having  an  equal 
share  in  said  business.  A  partnership  return,  Form 
1065,  covering  the  period  from  August  1,  1948,  to 
January  31,  1949,  was  filed  by  the  partnership  with 
the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California.  A  copy  of  said  return  is  at- 
tached hereto  and  marked  Exhibit  5-E.  A  partner- 
ship return.  Form  1065,  covering  the  period  from 
February  1,  1949,  to  Apiil  30,  1949,  was  filed  by  the 
partnership  with  the  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California.  A  copy  of  said 
return  is  attached  hereto  and  marked  Exhibit  6-F. 

'  Said  partnership  was  terminated  on  April  30,  1949. 

5.  Under  date  of  May  1,  1949,  petitioner,  Robert 
H.  Miller,  together  with  I.  W.  Bosworth,  Glenn  C. 

I  Ferguson  and  J.  N.  Huber  entered  into  a  partner- 

j  ship  known  as  Equity  Oil  Company  for  the  purpose 

of  acquiring  oil  and  gas  leases  for  investment  and 

j  development,  each  partner  having  an  equal  share 
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in  said  business.  A  partnership  return,  Foim  1065, 
covering  the  period  May  1,  1949,  to  December  31, 
1949,  was  filed  by  the  partnership  with  the  Collec- 
tor of  Internal  Revenue  for  the  Sixth  District  of 
California.  A  copy  of  said  return  is  attached  hereto 
and  marked  Exhibit  7-G. 

6.  The  petitioners  herein,  and  the  partnerships 
heretofore  mentioned,  all  reported  their  income  on 
the  cash  receipts  and  disbursements  basis. 

7.  All  of  the  partnerships  hereinabove  referred 
to  acquired  so-called  "non-competitive"  oil  and  gas 
leases  on  United  States  Government  lands  during 
the  taxable  periods  herein  involved.  The  Adminis- 
tration of  such  Government  lands  is  governed  by  the 
Act  of  February  24,  1920,  entitled  "An  Act  to  pro- 
mote the  mining  of  coal,  phosx)hate,  oil,  oil  shale,  gas 
and  sodium  on  the  public  domain,"  as  amended  (41 
Stat.  437)  and  the  regulations  promulgated  there- 
under, specifically  Title  43,  Chapter  1,  Part  192, 
Code  of  Federal  Regulations. 

8.  In  connection  with  the  acquisition  of  the  oil 
and  gas  leases  above  referred  to,  the  partnerships, 
through  their  individual  partners,  filed  "Applica- 
tions for  Oil  and  Gas  Leases,"  pursuant  to  the 
procedure  prescribed  in  the  above-mentioned  Statute 
and  regulation.  Illustrative  copies  of  said  "Appli- 
cation" forms  are  attached  hereto  and  marked  Ex- 
hibits 8-H  and  9-1. 

9.  In  connection  with  the  oil  and  gas  leases 
acquired  by  said  partnerships  during  said  taxable 
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periods,  Form  4-213,  '^  Lease  of  Oil  and  Gas  Lands 
Under  the  Act  of  Febniaiy  25,  1920,  as  Amended," 
were  executed  by  the  partnerships,  throu.c:h  their 
partners,  and  on  behalf  of  the  United  States  Gov- 
ernment by  a  properly  authorized  official.  Copies  of 
said  foi-ms  are  attached  hereto  and  marked  Exhibits 
10-J  and  11-K. 

10.     During  the  fiscal   year  (^nded   January   31, 
1949,  the  })artnership,  I.  W.  Bosworth  and  Associ- 
ates,  in   entering-  into  such   "non-oompetitivo"   oil 
and  gas  leases  with  the  United  States  Government 
presented  ''Applications  for  Oil  and  Gas  Leases" 
and   paid   filing  fees  therewith   in   the   amount  of 
$173.00.    The    partners    subsequently    entered   into 
"non-competitive"  leases  of  oil  and  gas  lands  with 
,  the  United  States  Government,  which  leases  pro- 
vided for  the  payments  of  ' '  rentals ' '  in  advance  ' '  for 
the  first  lease  year,  a  rental  of  50  cents  per  acre." 
During  the  partnership  year  ended  January  31, 1948, 
[  said  partnership  paid  such  lease  "rentals"  in  the 
amormt  of  $8,652.22.  The  partnership  deducted  such 
I  filing   fees   in   the    amount   of   $173.00,    and    such 
j  "rental"  payments  in  the  amount  of  $8,652.22  on 
i  its  income  tax  return  filed  for  the  taxable  period 
I  ending  January  31,  1948.  Respondent  has  held  that 
\  such  filing  fees  are  a  part  of  the  cost  of  the  lease 
and  as  such  are  a  capital  expenditure  and  that  the 
I  "rental"  payments  for  the  first  year  constitute  a 
lease  bonus  and  as  such  constitute  a  capital  charge. 
Respondent  has  held  that  the  loss  of  T.  W.  Bos- 
worth &  Associates  for  this  period  ended  January 
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31,  1948,  should  be  reduced  to  $196.00,  of  which 
petitioners'  share  would  be  $65.34. 

11.  Respondent  determined  that  petitioners'  dis- 
tributive share  of  losses  from  certain  ])artnerships 
eno^aged  in  the  business  of  acquiring  oil  and  gas 
leases  for  investment  and  development  should  be 
i-educed  from  $22,827.89  as  claimed  in  petitioners' 
1949  joint  income  tax  return  to  $2,107.73  and  that 
petitioners'  taxable  income  should  be  increased  by 
$20,720.16  with  a  resulting  additional  tax  of 
$9,454.06.  Such  partnerships  comprise  the  fol- 
lowing: 

Loss  Loss 

Period  Claimed  by       Allowed  by 

Name  Ending  Petitioners      Respondent 

Equity  Oil  Company 12-31-49  $  6,213.10  $    226.80 

I.  W.  Bosworth  &  Associates 1-31-49  12.138.00  1,702.97 

Robert  H.  Miller  &  Associates....  1-31-49  2,064.29  165.46 

Robert  H.  Miller  &  Associates....  4-30-49  2,412.50  12.50 

Total $22,827.89     $2,107.73 

Petitioners'   distributive   share   of   adjustments   as  \ 
determined  by  respondent,  $20,720.16. 

12.  For  the  fiscal  year  ended  January  31,  1949, 
the  partnership,  I.  W.  Bosworth  and  Associates, 
filed  its  return  showing  as  ordinary  net  income  a 
loss  of  $36,413.99,  and  $12,138.00  of  such  loss  as 
petitioners'  distributive  share  thereof.  During  said 
I.  W.  Bosworth  and  Associates  fiscal  year  ended 
January  31,  1949.  said  partnership  paid  fees  in  the 
amount  of  $333.00  in  connection  with  the  filing  of 
''iVpplications  for  Oil  and  Gas  Leases"  and  paid' 
First  lease  year  ''Rentals"  on  "non-competitive" 
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United  States  Goveiiiment  Leases  of  Oil  and  Gas 
Lands  in  the  amount  of  $30,972.08.  Such  filing  fees 
and  "rental"  payments  were  taken  as  deductions 
in  said  partnership  return  and  respondent  has  de- 
termined that  these  items  should  be  capitalized  and 
that  this  partnership's  ordinary  loss  should  be  re- 
duced to  $5,108.91  and  that  petitioners'  distributive 
I  share  of  such  loss  should  be  $1,702.97. 

18.  For  the  period  ending-  January  31,  1949,  the 
paitnership,  Robert  H.  Miller  and  Associates,  re- 
ported a  loss  of  $6,192.87  and  respondent  has  deter- 
mined that  deductions  included  in  such  loss  should 
be  reduced  in  the  sum  of  $5,696.50  through  capitaliz- 
,  ing  filing  fees  in  the  amount  of  $312.00  and  first 
year  "rentals"  in  the  amount  of  $5,384.50  both  of 
these  items  relating  to  "non-competitive"  Govern- 
ment were  as  follows : 

14.     For    the    fiscal    period    Febraary    1,    1949, 
through  April  30,  1949,  the  partnership  of  Robert 
H.  Miller  and  Associates  reported  a   net  loss  of 
$7,237.50  with  petitioners'  share   of  such  loss  re- 
ij  ported   as   $2,412.50.   Respondent   determined   that 
I  such  loss  should  be  reduced  by  $7,200.00  and  that 
I  petitioners'  share  of  such  loss  should  be  reduced 
^  to  $12.50.  Items  involved  in  this  $7,200.00  adjust- 
ment oil  and  gas  leases.  Elimination  of  such  deduc- 
tions would  result  in  reducing  petitioners'  sliare  of 
loss  from  $2,064.29  as  claimed  by  petitioners  to  a 
loss  of  $165.46  as  determined  by  respondent  for  the 
partnership  taxable  ,year  ended  January  31,  1949. 
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Lease  Rentals $7,500.00 

Filing  Fees 80.00 

Sub-total    $7,580.00 

Less  Lease  Rentals  Refunded  Reported 
as  Income  by  Petitioner  and  Elimi- 
nated Therefrom  by  Respondent.  .  .$   380.00 


Net  Adjustment $7,200.00 

The  $7,500.00  lease  rentals  item  represents  pay- 
ment made  in  connection  with  the  acquisition  of  a 
lease  on  a  parcel  of  privately  owned  fee  land  iden- 
tified as  the  Mott  Lease.  This  transaction  was  not 
like  the  transactions  relating  to  "non-competitive" 
Government  oil  and  gas  leases  and  it  is  agreed  that 
such  payment  for  the  Mott  Lease  is  to  be  capitalized 
for  the  year  1949  without  prejudice  to  petitioners' 
right  to  recovei*  such  cost  upon  proof  of  abandon- 
ment of  said  lease  in  1950.  Filing  fees  deducted 
during  the  period  ending  April  30,  1949,  relate  to 
fee  land  lease  proposals  in  connection  with  leases  on 
fee  lands,  privately  owned.  No  property  acquisition 
followed  and  these  are  a  proper  deduction  for  this 
partnershiy)  in  this  period.  This  stipulation  is  with- 
out prejudice  to  the  position  of  petitioners  or  re- 
spondent in  reference  to  capitalization  or  expensing] 
of  filing  fees  on  "non-competitive"  Government! 
leases. 

15.  During  the  period  February  1,  1949,  to  April 
30,  1949,  the  Robert  H.  Miller  and  Associates  part- 
nership received  a  refund  of  $380.00  in  connection 
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with  one  of  the  Government  "non-competitive"  oil 
and  gas  leases  due  to  a  dispute  as  to  title  on  one 
of  its  leases.  Said  partnership  had  reported  the 
lease  ''rental"  as  a  deduction  during  its  year  ended 
January  31,  1949,  and  showed  the  refund  as  income 
on  its  return  for  the  period  ending  April  30,  1949. 
Respondent  has  determined  that  the  deduction 
claimed  should  be  capitalized  foi*  the  period  ended 
January  31,  1949,  and  consistently  that  this  refund 
is  a  refund  of  capital  and  not  income.  If  petitioners 
prevail  and  ''rentals"  of  "non-competitive"  United 
States  Government  oil  and  gas  leases  are  not  to  be 
capitalized,  then  these  refunds  are  income. 

16.  The  partnership,  Equity  Oil  Company,  filed 
its  first  return  for  the  period  ending  December  31, 
1949,  and  showed  a  loss  of  $24,852.38  with  peti- 
tioners' distributive  share  reported  as  $6,213.10.  Re- 
spondent determined  that  filing  fees  of  $330.00  and 
first  year  "rentals"  of  $23,615.19  relating  to  United 
States  Government  "non-competitive"  oil  and  gas 
leases  should  be  capitalized  and  reduced  the  loss  to 
$907.19,  of  which  petitioners'  distributive  share  of 
loss  would  be  $226.80.  This  partnership  devoted  part 
of  its  activities  to  securing  a  complete  block  of 
leases  in  one  area  for  a  compact  drilling  unit  of 
i  land.  This  included  certain  lands  where  titles  were 
i  uncertain  and  involved.  This  partnershi])  did  pay 
out  lease  "rentals"  in  the  amount  of  $23,615.19  as 
set  out  above,  but  of  this  amount  $3,511.75  was  re- 
funded during  the  period  by  the  Bureau  of  Land 
Management  which  held  that  it  could  not  properly 
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issue  leases  on  lands  involving'  this  amount  of 
'^ rentals"  because  of  disputes  over  priority,  survey 
lines,  miners'  rights  and  other  complications.  For 
bookkeeping  purposes,  this  partnership  kept  such 
refunds  in  a  separate  account  instead  of  showing 
same  as  an  offset  to  ''rentals"  expense.  The  partner- 
ship retTirn  M-as  filed  showing  income  from  return 
''rentals"  as  $3,511.75  and  "rental"  expense  as  $23,- 
615.19.  The  amount  at  issue  is  $20,103.44,  although 
respondent  used  $23,615.19  in  the  determination  of 
the  adjustment  of  this  partnership's  loss.  If  re- 
spondent prevails,  proper  adjustment  shall  be  made 
in  detei-mining  deficiency  under  Rule  50. 

17.  '^riie  issues  involved  are  whether  payments 
made  for  "first  year  lease  rentals"  on  United  States 
Government  "non- competitive"  leases  are  deductible 
"rentals"  or  whether  such  payments  constitute  a 
lease  bonus  and,  as  such  represent  capital  expendi- 
tures, and  the  incidental  issue  as  to  whether  or  not 
filing  fees  paid  in  connection  with  the  filing  of  "Ap- 
plications for  Oil  and  Gas  Leases"  are  deductible 
expenses  or  a  capital  expenditure. 

/s/  ERWIN  LAMPE, 

Counsel  for  Petitioners. 

/s/  DANIEL  A.  TAYLOR,  E.C.C., 
Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Respondent. 
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EXHIBIT  11-K 
Fonn  4-213 
(August,  1948) 

United  States 

Department  of  the  Interior 

Bureau  of  Land  Management 

Office:  Carson  City. 
Serial:  023897. 
Abstracted  &  Audited. 

Non-competitive 

Lease  of  Oil  and  Gas  Lands  Under  the  Act  of 
February  25,  1920,  as  Amended 

This  Indenture  of  Lease,  entered  into,  in  tripli- 
cate, as  of  the  1st  day  of  Nov.,  1949,  by  and  between 
the  United  States  of  America,  through  the  Bureau 
of  Land  Management,  party  of  the  first  part,  and 
Robert  H.  Miller,  1385  Westwood  Blvd.,  Los  An- 
geles 24,  California,  party  of  the  second  part,  here- 
inafter called  the  lessee,  under,  pursuant,  and  sub- 
ject to  the  terms  and  provisions  of  the  act  of  Feb- 
ruary 25,  1920  (41  Stat.  437),  as  amended,  herein- 
after referred  to  as  the  act,  and  to  all  reasonable 
!  regulations  of  the  Secretary  of  the  Interior  now 
or  hereafter  in  force  when  not  inconsistent  with  au}^ 
express  and  specific  provisions  herein,  which  are 
made  a  part  hereof. 

Witnesseth : 

Section  1.     Rights  of  Lessee — That  the  lessor,  in 
consideration  of  rents  and  royalties  to  be  paid,  and 
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(Exhibit  11-K — Continued) 
the  conditions  and  covenants  to  be  observed  as 
herein  set  foi^th,  does  hereby  gi'ant  and  lease  to  the 
lessee  the  exclusive  right  and  privilege  to  drill  for, 
mine,  extract,  remove,  and  dispose  of  all  the  oil  and 
gas  deposits  except  helium  gas  in  or  under  the  fol- 
lowing-described tracts  of  land: 

T.  17  N.,  R.  58  E.,  M.D.M.,  Nevada, 
Sec.  10,  Si/o. 
Section  31,  All. 

containing  962.60  acres,  more  or  less,  together  with 
the  right  to  construct  and  maintain  thereupon  all 
works,  buildings,  plants,  waterways,  roads,  telegraph 
or  telephone  lines,  pipe  lines,  reservoirs,  tanks, 
pumping  stations,  or  other  structures  necessary  to 
the  full  enjoyment  thereof,  for  a  period  of  5  years, 
and  so  long  thereafter  as  oil  or  gas  is  produced  in 
paying  quantities;  subject  to  any  imit  agreement 
heretofore  or  hereafter  approved  by  the  Secretary 
of  the  Interior,  the  provisions  of  said  agreement  to 
govern  the  lands  subject  thereto  where  inconsisten- 
cies with  the  terms  of  this  lease  occur. 

Sec.  2.  In  consideration  of  the  foregoing,  the 
lessee  hereby  agrees : 

(a)  Bonds — (1)  To  maintain  any  bond  fur- 
nished by  the  lessee  as  a  condition  for  the  issuance 
of  this  lease.  (2)  If  the  lease  is  issued  non-competi- 
tively,  to  furnish  a  bond  in  a  sum  double  the  amount 
of  the  $1  per  acre  annual  rental,  but  not  less  than 
$1,000  nor  more  than  $5,000,  upon  the  inclusion  of 
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(Exhibit  11-K— Continued) 
any  paii:.  of  the  leased  land  within  the  geologic  struc- 
ture of  a  producing  oil  or  gas  field.  (3)  To  furnish 
prior  to  beginning  of  drilling  operations  and  main- 
tain at  all  times  thereafter  as  required  by  the  lessor 
a  bond  in  the  penal  sum  of  $5,000  with  approved 
corporate  surety,  or  with  de|)osit  of  United  States 
bonds  as  suretj^  therefor,  conditioned  upon  com- 
pliance with  the  temis  of  this  lease,  unless  a  bond 
in  that  amount  is  already  being  maintained  oi*  un- 
less such  a  bond  furnished  by  an  approved  operator 
of  the  lease  is  accepted. 

Until  a  general  lease  bond  is  filed  a  non-competi- 
tive lessee  will  be  required  to  furnish  and  maintain 
a  bond  in  the  penal  siun  of  not  less  than  $1,000  in 
those  cases  in  which  a  bond  is  required  by  law  for 
the  ])rotection  of  the  owners  of  surface  rights.  In 
all  other  cases  where  a  bond  is  not  otherwise  re- 
quired, a  $1,000  bond  must  be  filed  for  compliance 
with  the  lease  obligations  not  less  than  90  days  be- 
fore the  due  date  of  the  next  unpaid  annual  rental, 
but  this  requirement  may  be  successively  dispensed 
with  by  payment  of  each  successive  annual  rental 
not  less  than  90  days  prior  to  its  due  date. 

(b)  Co-operative  or  unit  plan — Within  30  days 
of  demand,  or  if  the  land  is  within  an  approved  unit 
plan,  in  the  event  such  a  plan  is  terminated  prior  to 
the  exi)iration  of  this  lease,  within  30  days  of  de- 
mand made  thereafter,  to  subscribe  to  and  to  oper- 
ate under  such  reasonable  co-operative  or  unit  plan 
for  the  development  and  operation  of  the  area,  field. 
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or  pool,  or  part  thereof,  embracing  the  lands  in- 
cluded herein  as  the  Secretary  of  the  Interior  may 
detemiine  to  be  practicable  and  necessary  or  advis- 
able, which  plan  shall  adequately  protect  the  rights 
of  all  parties  in  interest,  including  the  United 
States. 

(c)  Wells — (1)  To  drill  and  produce  all  wells 
necessary  to  protect  the  leased  land  from  drainage 
by  wells  on  lands  not  the  property  of  the  lessor  or 
lands  of  the  United  States  leased  at  a  lower  royalty 
rate,  or  in  lieu  of  any  part  of  such  drilling  and  pro- 
duction, with  the  consent  of  the  Director  of  the 
Geological  Survey,  to  compensate  the  lessor  in  full 
each  month  for  the  estimated  loss  of  royalty  through 
drainage  in  the  amount  determined  under  instruc- 
tions of  said  Secretary;  (2)  at  the  election  of  the 
lessee,  to  drill  and  produce  other  wells  in  conformity 
with  any  system  of  well  spacing  or  production  allot- 
ments affecting  the  field  or  area  in  which  the  leased 
lands  are  situated,  which  is  authorized  and  sanc- 
tioned by  applicable  law  or  by  the  Secretary  of  the 
Interior;  and  (3)  promptly  after  due  notice  in  writ- 
ing to  drill  and  produce  such  other  wells  as  the  Sec- 
retary of  the  Interior  may  require  to  insure  dili- 
gence in  the  development  and  operation  of  the  prop- 
erty. 

(d)  Rentals  and  royalties — (1)  To  pay  the 
rentals  and  royalties  set  out  in  the  rental  and 
royalty  schedule  attached  hereto  and  made  a  part 
hereof. 
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(2)  It  is  express!}^  agreed  that  the  Secretary  of 
the  Interior  may  establish  reasonable  minimum 
values  for  purposes  of  computing  royalty  on  any 
or  all  oil,  gas,  natural  gasoline,  and  other  products 
obtained  from  gas;  due  consideration  being  given 
to  the  highest  price  paid  for  a  part  or  for  a  ma- 
jority of  production  of  like  quality  in  the  same 
field,  to  the  price  received  by  the  lessee,  to  posted 
prices  and  to  other  relevant  matters  and  whenever 
appropriate,  after  notice  and  opportunity  to  be 
heard. 

(3)  When  paid  in  value,  such  royalties  on  pi-o- 
duction  shall  be  due  and  payable  monthly  on  the 
last  day  of  the  calendar  month  next  following  the 
calendar  month  in  which  produced.  When  paid  in 
amount  of  production,  such  royalty  products  shall 
be  delivered  in  merchantable  condition  on  the  prem- 
ises where  produced  without  cost  to  lessor,  unless 
otherwise  agreed  to  by  the  parties  hereto,  at  such 
times  and  in  such  tanks  provided  by  the  lessee  as 
reasonably  may  be  required  by  the  lessor,  but  in  no 
case  shall  the  lessee  be  required  to  hold  such  royalty 

]  oil  or  other  products  in  storage  beyond  the  last  day 
of  the  calendar  month  next  following  the  calendar 
month  in  which  produced.  The  lessee  shall  not  be 
resi^onsible  or  held  liable  for  the  loss  or  destruction 

'  of  royalty  oil  or  other  products  in  storage  from 
causes  over  which  he  has  no  control. 

(4)  Royalties  shall  be  subject  to  reduction  on 
the  entire  leasehold  or  on  any  portion  thereof  segre- 
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gated  for  royalty  purposes  if  the  Secretary  of  the 
Interior  finds  that  the  lease  cannot  be  successfully 
operated  upon  the  royalties  fijced  herein,  or  that 
such  action  will  encourage  the  greatest  ultimate 
recovery  of  oil  or  gas  or  promote  conservation. 

(e)  Contracts  for  disposal  of  products — Not  to 
sell  or  other\vise  dispose  of  oil,  gas,  natural  gaso- 
line, and  other  products  of  the  lease  except  in  ac- 
cordance with  a  contract  or  other  arrangement  first 
approved  by  the  Director  of  the  Geological  Survey 
or  his  representative,  such  approval  to  be  subject 
to  review  by  the  Secretary  of  the  Interior  but  to 
be  effective  unless  and  until  revoked  by  the  Secre- 
tary or  the  approving  officer,  and  to  file  with  such 
officer  all  contracts  or  full  information  as  to  other 
arrangements  for  such  sales. 

(f)  Statements,  plats,  and  reports — At  such 
times  and  in  such  form  as  the  lessor  may  prescribe, 
to  furnish  detailed  statements  showing  the  amounts 
and  quality  of  all  products  removed  and  sold  from 
the  lease,  the  proceeds  therefrom,  and  the  amounts 
used  for  production  purposes  or  unavoidably  lost; 
a  plat  showing  development  work  and  improve- 
ments on  the  leased  lands  and  a  report  with  respect 
to  stockholders,  investment,  depreciation,  and  costs. 

(g)  Well  records — To  keep  a  daily  drilling  rec- 
ord, a  log,  and  complete  information  on  all  well 
surveys  and  tests  in  fonn  acceptable  to  or  prescribed 
bv  the  lessor  of  all  wells  drilled  on  the  leased  lands, 
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and  an  aceex)table  record  of  all  subsurface  investiga- 
tions affecting'  said  lands,  and  to  furnish  them,  or 
copies  thereof  to  the  lessor  when  re(|uired. 

(h)  Inspection — To  keep  open  at  all  reasonable 
times  for  the  inspection  of  any  duly  authorized 
officer  of  the  Department,  the  leased  premises  and 
all  wells,  improvements,  machinery,  and  fixtures 
thereon  and  all  books,  accounts,  maps,  and  records 
relative  to  operations  and  surveys  or  investigations 
on  the  leased  lands  or  under  the  lease. 

(i)  Payments — Unless  otherwise  directed  by  the 
Secretary  of  the  Interior,  to  make  rental,  royalty, 
or  other  payments  to  the  lessor,  to  the  order  of  the 
Treasurer  of  the  United  States,  such  payments  to  be 
tendered  to  the  manager  of  the  district  land  office 
in  the  district  in  which  the  lands  are  located  or  to 
the  Director  of  the  Bureau  of  Land  Management 

,  if  there  is  no  district  land  office  in  the  State  in 

^  which  the  lands  are  located. 

(j)     Diligence — Prevention  of  waste — Health  and 
i  safety   of   workmen — To   exercise    reasonable    dili- 
'  gence  in  drilling  and  producing  the  w^ells  herein  pro- 
vided   for    unless   consent   to    suspend    operations 
temporarily  is  granted  by  the  lessor;  to  carry  on 
I  all  operations  in  accordance  with  approved  methods 
and  practice  as  provided  in  the  operating  regula- 
tions, having  due  regard  for  the  prevention  of  waste 
of  oil  or  gas  or  damage  to  deposits  or  formations 
containing  oil,  gas,  or  water  or  to  coal  measures  or 


40  Commissioner  of  Inteimal  Revenue  vs. 

(Exhibit  11-K — Continued) 
other  minei'al  deposits,  for  conservation  of  gas 
energy,  for  the  presei^s^ation  and  conservation  of  the 
property  for  future  productive  operations,  and  for 
the  health  and  safety  of  workmen  and  employees; 
to  plug  properly  and  effectively  all  wells  before  aban- 
doning the  same;  to  carry  out  at  expense  of  the 
lessee  all  reasonable  orders  of  the  lessor  relative  to 
the  matters  in  this  paragraph,  and  that  on  failure 
of  the  lessee  so  to  do  the  lessor  shall  have  the  right 
to  enter  on  the  property  and  to  accomplish  the  pur- 
pose of  such  orders  at  the  lessee's  cost:  Provided, 
that  the  lessee  shall  not  be  held  responsible  for 
delays  or  casualties  occasioned  by  causes  beyond 
lessee's  control. 

(k)  Taxes  and  wages — Freedom  of  purchase — 
To  pay,  when  due,  all  taxes  lawfully  assessed  and 
levied  under  the  laws  of  the  State  or  the  United 
States  u})on  improvements,  oil,  and  gas  produced 
from  the  lands  hereunder,  or  other  rights,  property, 
or  assets  of  the  lessee;  to  accord  all  workmen  and 
employees  complete  freedom  of  purchase,  and  to 
pay  all  wages  due  workmen  and  employees  at  least 
twice  each  month  in  the  lawful  money  of  the  United 
States. 

(1)  Nondisciimination  —  Not  to  discriminate 
against  any  employee  or  applicant  for  employment 
because  of  race,  creed,  color,  or  national  origin,  and 
to  require  an  identical  provision  to  be  included  in 
all  subcontracts. 

(m)     Assignment  of  oil  and  gas  lease  or  interest 
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therein — To  file  within  90  days  from  tlie  dnte  of 
final  execution  any  instrument  of  transfer  made  of 
this  lease,  or  any  interest  therein,  including  assign- 
ments of  record  title,  working  or  royalty  interests, 
operating  agreements  and  subleases  for  approval, 
such  instrument  to  take  effect  upon  its  final  ap- 
proval by  the  Director,  Bureau  of  Land  Manage- 
ment, as  of  the  first  day  of  the  lease  month  following 
the  date  of  filing  in  the  pro])er  land  office. 

(n)  Pipelines  to  purchase  or  convey  at  reason- 
able rates  and  without  discrimination — If  owner,  or 
operator,  or  owner  of  a  controlling  interest  in  any 
pipeline  or  of  any  company  o])erating  the  same 
which  may  be  operated  accessible  to  the  oil  or  gas 
derived  from  lands  under  this  lease,  to  accept  and 
convey  and,  if  a  purchaser  of  such  products,  to  pur- 
chase at  reasonable  rates  and  without  discrimination 
the  oil  or  gas  of  the  Government  or  of  any  citizen 
or  comjjany  not  the  owmer  of  any  pipeline,  oj^erat- 
ing  a  lease  or  purchasing  or  selling  oil,  gas,  natural 
gasoline,  or  other  products  under  the  provisions  of 
the  act. 

(o)  Reserved  deposits — To  comply  with  all 
statutory  requirements  and  regulations  thereunder, 
if  the  lands  embraced  herein  have  been  or  shall 
hereafter  be  disposed  of  under  the  laws  reserving 
to  the  United  States  the  deposits  of  oil  and  gas 
therein,  subject  to  such  conditions  as  are  or  may 
hereafter  be  provided  by  the  laws  resc^rving  sucli 
oil  or  gas. 
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(p)  Reserved  or  segregated  lands — If  any  of 
the  land  included  in  this  lease  is  embraced  in  a 
reservation  or  segregated  for  any  particular  pur- 
pose, to  conduct  operations  thereunder  in  confonn- 
ity  with  such  requirements  as  may  be  made  by  the 
Director,  Bureau  of  Land  Management,  for  the 
protection  and  use  of  the  land  for  the  purpose  for 
which  it  was  reserved  or  segregated,  so  far  as  may 
be  consistent  with  the  use  of  the  land  for  the  pur- 
pose of  this  lease,  which  latter  shall  be  regarded 
as  the  dominant  use  unless  otherwise  provided 
herein  or  separately  stipulated. 

(q)  Oven-iding  royalties — To  limit  the  obliga- 
tion to  pay  oveiTiding  royalties  or  payments  out  of 
production  in  excess  of  5  per  cent  to  periods  during 
which  the  average  production  per  well  per  day  is 
more  than  15  barrels  on  an  entire  leasehold  or  any 
part  of  the  area  thereof  or  any  zone  segregated  for 
the  computation  of  royalties. 

(r)  Deliver  premises  in  cases  of  forfeiture — To 
deliver  up  the  premises  leased,  with  all  permanent 
improvements  thereon,  in  good  order  and  condition 
in  case  of  forfeiture  of  this  lease ;  but  this  shall  not 
be  construed  to  prevent  the  removal,  alteration,  or 
renewal  of  equipment  and  improvements  in  the 
ordinary  course  of  operations. 

Sec.  3.     The  lessor  expressly  reserves: 

(a)  Rights  reserved — Easements  and  rights-of- 
way — The  right  to  permit  for  joint  or  several  use 
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easements  or  rio-hts-of-way,  including  easements  in 
tunnels  upon,  through,  or  in  the  lands  leased,  oc- 
cupied, or  used  as  may  be  necessary  or  appropriate 
to  the  working  of  the  same  or  of  other  lands  con- 
taining the  deposits  described  in  the  act,  and  the 
treatment  and  shipment  of  products  thereof  by  or 
under  authority  of  the  Government,  its  lessees  or 
permittees,  and  for  other  public  purposes. 

(b)  Disposition  of  surface — The  right  to  lease, 
sell,  or  othenvise  dispose  of  the  surface  of  any  of 
the  lands  embi'aced  within  this  lease  which  are 
own(Kl  by  the  United  States  under  existing  law  or 
laws  hereafter  enacted,  insofar  as  said  surface  is 
not  necessary  for  the  use  of  the  lessee  in  the  extrac- 
tion and  removal  of  the  oil  and  gas  therein. 

(c)  Monopoly  and  fair  prices — Full  power  and 
authority  to  promulgate  and  enforce  all  orders  neces- 
sary to  insure  the  sale  of  the  production  of  the 
leased  lands  to  the  United  States  and  to  the  public 
at  reasonable  prices,  to  protect  the  interests  of  tlie 
United  States,  to  prevent  monopoly,  and  to  safe- 
guard the  public  welfare. 

(d)  Helium — Pursuant  to  section  1  of  the  act, 
and  section  1  of  the  act  of  March  3,  1927  (44  Stat. 
1387),  as  amended,  the  ownership  and  the  right  to 
extract  helium  from  all  gas  produced  under  this 
lease,  subject  to  such  rules  and  regulations  as  shall 
be  prescribed  by  the  Secretary  of  the  Interior.  In 
case  the  lessor  elects  to  take  the  helium  the  lessee 
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shall  deliver  all  gas  containing  same,  or  portion 
thereof  desired,  to  the  lessor  at  any  point  on  the 
leased  premises  in  the  manner  required  by  the 
lessor,  for  the  extraction  of  the  helium  in  such  plant 
or  reduction  works  for  that  purpose  as  the  lessor 
may  provide,  whereupon  the  residue  shall  be  re- 
turned to  the  lessee  with  no  substantial  delay  in  the 
delivery  of  gas  produced  from  the  well  to  the  pur- 
chaser thereof.  The  lessee  shall  not  suffer  a  diminu- 
tion of  value  of  the  gas  from  which  the  helium  has 
been  extracted,  or  loss  otherwise,  for  which  he  is 
not  reasonably  compensated,  save  for  the  value  of 
the  helium  extracted.  The  lessor  further  reserves 
the  right  to  erect,  maintain,  and  operate  any  and  all 
reduction  works  and  other  equipment  necessary  for 
the  extraction  of  helium  on  the  premises  leased. 

(e)  Taking  of  royalties — All  rights  pursuant  to 
section  36  of  the  act,  to  take  royalties  in  amount  or 
in  value  of  production. 

(f)  Casing- — All  rights  pursuant  to  section  40 
of  the  act  to  purchase  casing  and  lease  or  operate 
valuable  water  wells. 

(g)  Fissionable  materials — Pursuant  to  the  pro- 
visions of  the  act  of  August  1,  1946  (Public  Law 
585,  79th  Congress),  all  uranium,  thorium,  or  other 
material  which  has  been  or  may  hereafter  be  deter- 
mined to  be  peculiarly  essential  to  the  production 
of  fissionable  materials,  whether  or  not  of  commer- 
cial value,  together  with  the  right  of  the  United 
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States  through  its  authorized  agents  or  representa- 
tives at  any  time  to  enter  ufjon  the  land  and  pros- 
pect for,  mine  and  remove  the  same,  making  just 
compensation  for  any  damage  or  injury  occasioned 
thereby. 

Sec.  4.     Drilling  and  producing  restrictions — It 
is  covenanted  and  agreed  that  the  rate  of  prospect- 
ing and  developing  and  the  quantity  and  rate  of 
production  from  the  lands  covered  by  this  lease  shall 
be  subject  to  control  in  the  public  interest  by  the 
Secretary  of  the  Interior,  and  in  the  exercise  of  his 
judgment  the  Secretary  may  take  into  consideration, 
among  other  things,  Federal  laws.  State  laws,  and 
regulations  issued  thereunder,  or  lawful  agreements 
among  operators  regulating  either  drilling  or  pro- 
duction, or  both.  After  unitization,  the  Secretary  of 
|i  the  Interior,  or  any  person,  committee,  or  State  or 
'  Federal  officer  or  agency  so  authorized  in  the  unit 
;  plan,  may  alter  or  modify  from  time  to  time,  the 
j  rate    of    prospecting    and    development    and    the 
\  quantity  and  rate  of  production  from  the  lands  cov- 
ered by  this  lease. 

Sec.  5.     Surrender  and  termination  of  lease — The 

i 

\  lessee  may  surrender  this  lease  or  any  legal  sub- 

1  division  thereof  by  filing  in  the  proper  land  office 

^J  a  written  relinquishment,  in  triplicate,  which  shall 

be  effective  as  of  the  date  of  filing  subject  to  the 

continued  obligation  of  the  lessee  and  his  surety  to 

malce  payment  of  all  accrnod  renti'Js  pjid  royalties 
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and  to  place  all  wells  on  the  land  to  be  relinquished 
in  condition  for  suspension  or  abandonment  in  ac- 
cordance with  the  regulations  and  the  terms  of  the 
lease,  to  be  accompanied  by  a  statement  that  all 
wag^es  and  moneys  due  and  payable  to  the  workmen 
employed  on  the  land  relinquished  have  been  paid. 

Sec.  6.  Purchase  of  materials,  etc.,  on  termina- 
tion of  lease.— -Upon  the  expiration  of  this  lease,  or 
the  earlier  termination  thereof  pursuant  to  the  last  f. 
preceding  section,  the  lessor  or  another  lessee  may, 
if  the  lessor  shall  so  elect  within  3  months  from  the 
teiTnination  of  the  lease,  purchase  all  materials,  ji 
tools,  machinery,  appliances,  structures,  and  equip- 
ment placed  in  or  upon  the  land  by  the  lessee,  and  in 
use  thereon  as  a  necessary^  or  useful  part  of  an  oper- 
ating or  producing  plant,  on  the  payment  to  the  les- 
see of  such  sum  as  may  be  fixed  as  a  reasonable 
price  therefor  by  a  board  of  three  appraisers,  one  of 
whom  shall  be  chosen  by  the  lessor,  one  by  the  lessee, 
and  the  other  by  the  two  so  chosen;  pending  such 
election  all  equipment  shall  remain  in  normal  posi- 
tion. If  the  lessor,  or  another  lessee,  shall  not  within 
3  months  elect  to  purchase  all  or  any  part  of  such 
materials,  tools,  machinery,  appliances,  structures, 
and  equipment,  the  lessee  shall  have  the  right  at  any 
time,  within  a  period  of  90  days  thereafter  to  remove 
from  the  premises  all  the  material,  tools,  machinery, 
appliances,  structures,  and  equipment  which  the  les- 
sor shall  not  have  elected  to  purchase,  save  and  ex- 
cept casing  in  wells  and  other  equipment  or  appara- 
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tus  necessary  for  the  preservation  of  the  well  or 
wells.  Any  materials,  tools,  machinery,  appliances, 
structures,  and  equipment,  including  casing  in  or  out 
of  wells  on  the  leased  lands,  shall  become  the  prop- 
erty of  the  lessor,  on  expiration  of  the  period  of  90 
days  above  referred  to  or  such  extension  thereof  as 
may  be  granted  on  account  of  adverse  climatic  condi- 
tions throughout  said  period. 

Sec.  7.  Proceedings  in  case  of  default. — If  the 
lessee  shall  not  compl}^  with  any  of  the  provisions  of 
the  act  or  the  regulations  thereunder  or  make  de- 
fault in  the  performance  or  observance  of  any  of  the 
terms,  covenants,  and  stipulations  hereof  and  such 
default  shall  continue  for  a  period  of  30  days  after 
service  of  written  notice  thereof  by  the  lessor,  the 
lease  may  be  canceled  by  the  Secretary  of  the  Inte- 
rior in  accordance  with  section  31  of  the  act,  as 
amended,  and  all  materials,  tools,  machinery,  appli- 
ances, structures,  equipment,  and  wells  shall  there- 
upon become  the  property  of  the  lessor,  except  that 
if  said  lease  covers  lands  known  to  contain  valuable 
deposits  of  oil  or  gas,  the  lease  may  be  canceled  only 
by  judicial  proceedings  in  the  manner  provided  in 
section  31  of  the  act;  but  this  provision  shall  not  be 
construed  to  prevent  the  exercise  by  the  lessor  of 
\  any  legal  or  equitable  remedy  which  the  lessor  might 
j  otherwise  have.  A  waiver  of  any  particular  cause  of 
I  forfeiture  shall  not  prevent  the  cancellation  and 
forfeiture  of  this  lease  for  anv  other  cause  of  for- 
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feiture,  or  for  the   same   cause   occurring   at  any 
other  time. 

Sec.  8.  Heirs  and  successors  in  interest. — It  is 
further  covenanted  and  agreed  that  each  obligation 
hereunder  shall  extend  to  and  be  binding  upon,  and 
every  benefit  hereof  shall  inure  to,  the  heirs,  execu- 
tors, adminstrators,  successors,  or  assigns  of  the 
respective  parties  hereto. 

Sec.    9.     Unlawful   interest. — It   is   also   fui'ther 
agreed  that  no  Member  of,  or  Delegate  to.  Congress, 
or  Resident  Commissioner,  after  his  election  or  ap- 
pointment, or  either  before  or  after  he  has  qualified, 
and  during  his  continuance  in  office,  and  that  no  offi- 
cer, agent,  or  employee  of  the  Department  of  the 
Interior,  shall  be  admitted  to  any  share  or  part  in 
this  lease  or  derive  any  benefit  that  may  arise  there- 
from ;  and  the  provisions  of  section  3741  of  the  Re- 
vised Statutes  of  the  United  States,  and  sections  114,  i 
115,  and  116  of  the  Codification  of  the  Penal  Laws  ' 
of  the  United  States  approved  March  4,  1909  (35 
Stat.   1109),  relating  to  contracts,  enter  into  and  I 
form  a  part  of  this  lease  so  far  as  the  same  may 
be  applicable. 

In  Witness  Whereof: 

THE  UNITED  STATES  OF 
AMERICA.  I 

By  /s/  A.  L.  SIMPSON, 

Acting  Manager — Nevada 
Land  Survey  Office. 
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/s/  ROBERT  H.  MILLER, 
Lessee. 

/s/  ROBT.  M.  BAUER, 

1385  Westwood  Boulevard, 
Los  Angeles  4,  California ; 

/s/  DORIS  M.  MILLER, 

1385  Westwood  Boulevard, 
Los  Angeles  24,  California ; 
"Witnesses  to  Signature  of 
Lessee. 


Foi-m  4-216  (revised  June,  1947) 

Stipulation 

The  lands  embraced  in  this  lease  (permit),  issued 
under  the  mineral  leasing  act  of  February  25,  1920, 
(41  Stat.  437),  as  amended,  being  within  a  national 
forest,  the  lessee  (permittee)  hereby  agrees: 

(1)  Not  to  cut  or  destroy  timber  without  first 
obtaining  permission  from  the  authorized  represent- 
ative of  the  Secretary  of  Agriculture,  and  to  pay 
for  all  such  timber  cut  or  destroyed  at  rates  pre- 
scribed by  such  representative;  to  avoid  unneces- 
sary damage  to  improvements,  timber,  or  other 
cover;  unless  otherwise  authorized  by  the  represent- 
ative of  the  Secretary  of  Agriculture,  not  to  drill 
any  well  within  200  feet  of  any  building  standing  on 
the  leased  lands;  and  whenever  required  in  writing 
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by  the  authorized  representative  of  the  Secretary  of 
Agriculture,  to  fence  all  sump  holes  and  other  exca- 
vations made  by  lessee  (permittee). 

(2)  To  do  all  in  his  y)ower  to  prevent  and  sup- 
press forest,  brush  or  grass  fires  on  the  leased  land 
and  in  its  vicinity,  and  to  require  his  employees,  con- 
tractors, subcontractors,  and  employees  of  con- 
tractors or  subcontractors  to  do  likewise.  Unless  pre- 
vented by  circumstances  over  which  he  has  no  con- 
trol, the  lessee  (])ermittee)  shall  place  his  employees, 
contractors,  subcontractors,  and  employees  of  con- 
tractors and  subcontractors  employed  on  the  leased 
land  at  the  disposal  of  any  authorized  officer  of  the 
Department  of  Agriculture  for  the  purpose  of  fight- 
ing forest,  brush,  or  grass  fires,  with  the  understand- 
ing that  payment  for  such  services  shall  be  made  at 
rates  to  be  determined  by  the  authorized  represent- 
ative of  the  Secretary  of  Agriculture,  which  rates 
shall  not  be  less  than  the  current  rates  of  pay  pre- 
vailing in  the  vicinity  for  services  of  a  similar 
character:  Provided,  That  if  the  lessee  (permittee), 
his  employees,  contractors,  subcontractors,  or  em- 
ployees of  contractors  or  subcontractors,  caused  or 
could  have  prevented  the  origin  or  spread  of  the 
said  fire  or  fires,  no  payment  shall  be  made  for  sei'v- 
ices  so  rendered. 

During  ])eriods  of  serious  fire  danger  to  forest, 
brush,  or  grass,  as  may  be  specified  by  the  authorized 
representative  of  the  Secretary  of  Agriculture,  the 
lessee  (permittee)  shall  prohibit  smoking  and  the 
building  of  camp  and  lunch  fires  by  his  employees. 
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contractors,  subcontractors,  and  employees  of  con- 
tractors or  subcontractors  within  the  leased  area 
except  at  established  camps,  and  shall  enforce  this 
prohibition  by  all  means  within  his  power:  Pro- 
vided, That  the  authorized  representative  of  the 
Secretary  of  Agriculture  may  designate  safe  places 
where,  after  all  inflanunable  material  has  been 
cleared  away,  camp  fires  be  built  for  the  purpose  of 
heating  lunches  and  whei'e,  at  the  option  of  the 
lessee  (permittee),  smoking  may  be  permitted. 

The  lessee  (permittee)  shall  not  burn  rubbish, 
trash,  or  other  inflammable  materials  except  with  the 
consent  of  the  authorized  representative  of  the  Sec- 
retary of  Agriculture  and  shall  not  use  explosives 
in  such  manner  as  to  scatter  inflammable  materials 
on  the  surface  of  the  land  during  the  forest,  brush, 
or  grass  fire  season,  except  as  authorized  to  do  so 
or  on  areas  approved  by  such  representative. 

The  lessee  (permittee)  shall  build  or  construct, 
such  fire  lines  or  do  such  clearing  on  the  leased  land 
as  the  authorized  representative  of  the  Secretary  of 
Agriculture  decides  is  necessary  for  forest,  brush, 
and  grass  fire  prevention  and  shall  maintain  such 
fire  tools  at  his  headquarters  on  the  leased  land  as 
are  deemed  necessary  by  such  representative. 

(3)  To  pay  the  lessor  or  his  tenant,  as  the  case 
may  be,  for  any  and  all  damage  to  or  destniction  of 
property  caused  by  lessee's  (permittee's)  operations 
hereunder ;  and  to  save  and  hold  the  lessor  harmless 
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from  all  damage  or  claims  for  damage  to  persons  or 
property  resulting  from  the  lessee's   (permittee's) 
operations  under  this  lease  (pennit). 

(4)  To  address  all  matters  relating  to  this  stipu- 
lation to  the  Forest  Supervisor  of  the  National  For- 
est in  which  the  leased  lands  are  located,  or  to  such 
other  representative  as  the  Secretary  of  Agi-iculture 
may,  from  time  to  time,  designate  in  writing  deliv- 
ered to  the  lessee  (permittee). 

(5)  If  lessee  (permittee)  shall  construct  any 
camp  on  the  land,  such  camp  shall  be  located  at  a 
place  approved  by  the  forest  supervisor,  and  such 
forest  supervisor  shall  have  authority  to  require 
that  such  camp  be  kept  in  a  neat  and  sanitary  con- 
dition. 

(6)  That  the  lessee  hereby  recognizes  existing 
commitments  in  the  form  of  Forest  Service  grazing 
permits,  and  agrees  to  conduct  his  operations  so  as 
to  interfere  as  little  as  possible  with  the  rights  and 
privileges  granted  by  these  penmts. 

/s/  ROBERT  H.  MILLER, 

Lessee  (Permittee). 
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Schedule  ''A'' 

Rentals  and  Royalties 

Rentals — To  pay  the  lessor  in  advance  on  the  first 
day  of  the  month  in  which  the  lease  issues  a  rental 
at  the  following  rates : 

(a)  Tf  the  lands  are  wholly  outside  the  known 
geologic  structure  of  a  producing  oil  or  gas  field : 

(1)  For  the  first  lease  year,  a  rental  of  50 
cents  per  acre. 

(2)  For  the  second  and  third  lease  years,  no 
rental. 

(3)  For  the  fourth  and  fifth  years,  25  cents 
per  acre. 

(4)  For  the  sixth  and  each  succeeding  year, 
50  cents  per  acre. 

(b)  On  leases  wholly  or  jjartly  within  the  geo- 
logic structure  of  a  producing  oil  or  gas  field : 

(1)  Beginning  with  the  first  lease  year  after 
30  days'  notice  that  all  or  part  of  the  land  is  in- 
cluded in  such  a  structure  and  for  each  year 
thereafter,  prior  to  a  discovery  of  oil  or  gas  on 
the  lands  herein,  $1  per  acre. 

(2)  On  the  lands  committed  to  an  ap])rov('d 
Co-operative  or  unit  ])lan  which  includes  a  well 
capable  of  producing  oil  or  gas  and  contains  a 
general  ])rovision  foi-  allocation  of  production. 
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for  the  lands  not  within  the  participating  area 
an  annual  rental  of  50  cents  per  acre  for  the 
first  and  each  succeeding  lease  year  following 
discovery. 

Minimum  royalty — To  pay  the  lessor  in  lieu  of 
rental  at  the  expiration  of  each  lease  year  after  dis- 
covery a  minimum  royalty  of  $1  per  acre  or,  if  there 
is  production,  the  difference  between  the  actual  roy- 
alty paid  during  the  year  and  the  prescribed  mini- 
mum royalty  of  $1  per  acre,  provided  that  on  imit- 
ized  leases,  the  minimum  royalty  shall  be  payable 
only  on  the  particii:)ating  acreage. 

Royalty  on  production — To  pay  the  lessor  121/2 
per  cent  royalty  on  the  production  removed  or  sold 
from  the  leased  lands. 

The  average  production  per  well  per  day  for  oil 
and  for  gas  shall  be  determined  pursuant  to  30  CFR, 
Part  221,  "Oil  and  Gas  Operating  Regulations." 

In  determining  the  amount  or  value  of  gas  and 
liquid  products  j)roduced,  the  amount  or  value  shall 
be  net  after  an  allowance  for  the  cost  of  manufac- 
ture. The  allowance  for  cost  of  manufacture  may 
exceed  two-thirds  of  the  amount  or  value  of  any 
product  only  on  approval  by  the  Secretary  of  the 
Interior. 

Filed  at  hearing  December  14,  1953. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  45894 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 
vs. 
ROBERT  H.  MILLER  and  DORIS  K.  MILLER, 

Respondents  on  Review. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  petitions 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  to  review  the  decision  of  the  Tax  Court  of 
the  United  States  entered  November  8,  1954,  pur- 
suant to  its  Memorandum  Findings  of  Fact  and 
Opinion  filed  August  17,  1954,  ordering  and  deciding 
*'That  there  are  deficiencies  in  income  tax  for  the 
years  1948  and  1949  in  the  respective  amounts  of 
;  $19.26  and  $122.64." 

This  petition  for  review  is  taken  pursuant  to  the 
I  provisions  of  Sections  7482  and  7483  of  the  Internal 
:  Revenue  Code  of  1954. 

5  The  respondents  on  review,  Robert  H.  Miller  and 
Doris  K.  Miller,  husband  and  wife,  are  residents  of 
Los  Angeles,  California,  and  filed  joint  Federal  in- 
come tax  returns  for  the  calendar  vears  1948  and 
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1949,  the  years  involved  herein,  with  the  C^ollector 
(now  District  Director)  of  Internal  Revenue  for  the 
Sixth  District  of  California,  whose  office  is  located 
at  Los  Angeles,  California,  which  collection  district 
is  within  the  jurisdiction  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  wherein  this  re- 
view is  sought. 

This  case  involves  income  tax  deficiencies  for  the 
years  1948  and  1949  in  the  respective  amounts  of 
$983.72  and  $9,454.06. 

Nature  of  Controversy 

The  question  to  he  presented  to  this  Court  is: 
Whether  the  first  year  payments  made  by  the  tax- 
payers in  1948  and  1949  in  connection  with  the  issu- 
ance of  non-competitive  Government  leases  on  oil 
and  gas  lands  should  be  capitalized  and  recovered 
through  depletion  deduction  under  Section  23  (m)  of 
the  Internal  Revenue  Code  of  1939,  or  whether  such 
payments  are  deductible  as  ordinary  and  necessary 
expenses  under  either  subsection  (1)  or  (2)  of  Sec- 
tion 23(a)  of  the  Code? 

In  deciding"  the  question  adversely  to  the  Govern- 
ment, the  Tax  Court  of  the  United  States  followed 
and  cited  its  prior  decision  in  the  case  of  Olen  F. 

Featherstone,  22  T.C No.  96,  filed  June  30, 

1954,  wherein  it  held  that  the  first  year  payments 
made  on  the  non-competitive  oil  and  gas  leases  is- 
sued by  the  United  States  pursuant  to  the  authority , 
of   the   Leasing   Act   of   1920    (41    Stat.    437)    as! 
amended  August  8,  1946   (60  Stat.  950,  30  U.S.C. 
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181  et  seq.),  are  true  rentals  and  are  dedueti"l)le  as 
ordinary  and  necessary  expenses  under  the  ])rovi- 
sions  of  Section  23(a)(1)  (A)  of  the  Internal  Reve- 
nue Code  of  1939. 

The  Commissioner  presents  that  the  so-called 
'^rentals"  were  consideration  j^aid  for  an  oil  and 
g:as  interest  of  indefinite  duration  and,  therefore, 
they  should  not  be  deducted  in  full,  but  should  be 
capitalized  and  recovered  through  depletion  allow- 
ances. 

Statement  of  Points  to  Be  Relied  Upon 

The  following-  Statement  of  Points  to  be  relied 
u])on  are  set  forth  as  follows: 

1.  In  holding  and  deciding  that  first  year  ])ay- 
ments  made  by  the  taxpayers  in  1948  and  1949  in 
connection  with  the  issuance  of  non-competitive  Gov- 
ernment leases  on  oil  and  gas  lands  are  ordinary 
and  necessary  expenses  and  deductible  under  Section 
23(a)  of  the  Internal  Revenue  Code. 

2.  In  failing  to  hold  and  decide  that  the  first 
year  payments  made  by  the  taxpayers  in  1948  and 
1949  in  connection  with  the  issuance  of  non-competi- 
tive Government  leases  on  oil  and  gas  lands  should 
be  capitalized  and  recovered  through  depletion  de- 
duction under  Section  23  (m)  of  the  Internal  Reve- 
nue Code. 

3.  In  holding  and  deciding  that  the  payments 
made  by  the  taxpayers  to  the  first  lease  years  of  the 
non-competitive  leases  were  "true  rentals." 
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4.  In  failing  to  hold  and  decide  that  the  pay- 
ments made  by  the  taxpayers  to  the  first  lease  year 
were  in  the  nature  of  bonuses  or  advanced  royalty. 

5.  In  failing  to  hold  and  find  that  the  payments 
were  made  for  the  acquisition  of  an  economic  inter- 
est in  a  mineral  deposit  within  the  meaning  of 
Treasury  Regulations,  and  represent  a  capital  in- 
vestment in  the  property  recoverable  only  through 
the  depletion  allowance. 

6.  In  that  the  opinion  and  decision  are  contrary 
to  the  law  and  the  regulations,  and  are  not  sup- 
ported by  substantial  evidence  of  record. 

7.  In  ordering  and  deciding  that  there  are  de- 
ficiencies in  income  tax  for  the  years  1948  and  1949 
in  the  respective  amounts  of  $19.26  and  $122.64. 

8.  In  failing  to  order  and  decide  that  there  are 
deficiencies  in  income  tax  for  the  years  1948  and 
1949  in  the  respective  amounts  of  $983.72  and 
$9,454.06. 

"Wherefore,  it  is  prayed  that  the  matters  com- 
plained of  herein  be  reviewed  and  the  errors  cor- 
rected by  reversing  the  decision  of  the  Tax  Court 
herein  and  remanding  the  case  to  the  Tax  Court  to 
vacate  its  decision  and  to  enter  a  decision  in  accord- 
ance with  such  mandate  and  opinion. 

/s/  H.  BRIAN  HOLLAND,       A.A.R. 
Assistant  Attorney  Genera). 

/s/  R.  P.  HERTZOG,  A.A.R. 

Acting  Chief  Counsel,   Internal   Revenue   Service, 

Counsel  for  Petitioner  on  Review. 
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Of  Counsel : 

C.  R.  MARSHALL, 

Special  Attorney,  Internal 
Revenue  Service. 

Filed  January  28,  1955.  T.C.I^S. 


[Title  of  Court  of  Appeals  and  Cause.] 

PROPOSED  STATEMENT  OF  POINTS 

The  Commissioner  submits  the  following  State- 
ment of  Points  upon  which  he  intends  to  rely  as  the 
basis  of  the  petition  for  review^ : 

That  The  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  first  year  pay- 
ments made  by  the  taxpayers  in  1948  and  1949  in 
connection   with   the    issuance    of    non-com])etitive 

i  Government  leases  on  oil  and  gas  lands  are  ordinaiy 
and  necessary  expenses  and  deductible  under  Section 
23(a)  of  the  Internal  Revenue  Code. 

2.  In  failing  to  hold  and  decide  that  the  first 
I  year  payments  made  by  the  taxpayers  in  1948  and 
j  1949  in  connection  with  the  issuance  of  non-compe- 
titive Government  leases  on  oil  and  gas  lands  should 

I  be  capitalized  and  recovered  through  depletion  de- 
I  duction  under  Section  23  (m)  of  the  Internal  Reve- 
nue Code. 

3.  In  holding  and  deciding  that  the  payments 
made  by  the  taxpayers  to  the  first  lease  years  of  the 
non-competitive  leases  were  "true  rentals." 
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4.  In  failing  to  hold  and  decide  that  the  pay- 
ments by  th(^  taxpayers  to  the  first  lease  year  were 
in  the  nature  of  bonuses  or  advanced  royalty. 

5.  In  failing:  to  hold  and  find  that  the  payments 
were  made  for  the  acquisition  of  an  economic  inter- 
est in  a  mineral  deposit  within  the  meaning  of 
Treasury  Re.s^ilations,  and  represent  a  capital  in- 
vestment in  the  property  recoverable  only  through 
the  depletion  allowance. 

6.  In  that  the  opinion  and  decision  are  contrary 
to  the  law  and  the  regulations,  and  are  not  sup- 
ported by  substantial  evidence  of  record. 

7.  In  ordering  and  deciding  that  there  are  de- 
ficiencies in  income  tax  for  the  years  1948  and  1949 
in  the  respective  amounts  of  $19.26  and  $122.64. 

8.  In  failing  to  order  and  decide  that  there  are 
deficiencies  in  income  tax  for  the  years  1948  and 
1949  in  ihe  respective  amounts  of  $983.72  and 
$9,454.06. 

/s/  H.  BRIAN  HOLLAND,      A.A.R. 
Assistant  Attorney  General. 

/s/  R.  P.  HERTZOG,  A.A.R. 

Acting  Chief  Counsel;  Internal  Revenue   Service, 
Counsel  for  Petitioner  on  Review. 

Affidavit  of  mailing  attached. 
Filed  April  12,  1955.   T.C.U.S. 
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[Title  of  Tax  Coiii-t  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
The  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  15,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on 

Ijj  file  in  my  office  as  called  for  by  the  '' Designation 
for  Contents  of  Record  on  Review"  in  the  proceed- 
ing before  The  Tax  Court  of  The  United  States 
entitled:  '' Robert  H.  Miller  and  Doris  K.  Miller, 
Petitioners,  vs.  Commissioner  of  Internal  Revenue, 

:    Respondent,  Docket  No.  45894"  and  in  which  the 

■'  respondent  in  The  Tax  Court  proceeding  has  initi- 
ated an  appeal  as  above  numbered  and  entitled,  to- 
gether with  a  true  copy  of  the  docket  entries  in  said 

ij  Tax  Court  proceeding,  as  the  same  appear  in  the 
official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  13th  day  of  April,  1955. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed]  :  No.  14,735.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Commissioner  of  In- 
ternal Revenue,  Petitioner,  vs.  Robert  H.  Miller 
and  Doris  K.  Miller,  Respondents.  Transcript  of 
the  Record.  Petition  to  Review  a  Decision  of  The 
Tax  Court  of  the  United  States. 

Filed  April  22,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

i-OBERT  H.  Miller  and  Doris  K.  Miller,  respondents 
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OF  THE  UNITED  STATES 
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H.    BRIAN  HOLLAND,    , 

Assistant  Attorney  General, 
ELLIS   N.   SLACK, 
BOBERT    N.    ANDERSON, 
S.    DEE   HANSON, 

Attorneiia, 
Dcpnrtment  of  Justice,  Washiiifjiton  25,  I).  C. 
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December  12,  1952,  the  taxpayers  filed  a  petition  with 
the  Tax  Court  for  the  redetermination  of  such  de- 
ficiencies, under  the  provisions  of  Section  272  of  the 
Internal  Revenue  Code  of  1939.  (R.  5-15.)  The 
decision  of  the  Tax  Court  redetermining  and  reducing 
in  large  part  the  deficiencies  asserted  by  the  Commis- 
sioner, as  shown  above,  was  entered  on  November  8, 
1954.  (R.  23.)  The  case  is  brought  to  this  Court  by 
petition  for  review  filed  by  the  Commissioner  on  Jan- 
uary 28,  1955.  (R.  55-58.)  The  jurisdiction  of  this 
Court  is  invoked  pursuant  to  Section  7482  of  the 
Internal  Revenue  Code  of  1954. 

QUESTION   PRESENTED 

Whether  the  first-year  payments  made  by  the  tax- 
payer during  the  taxable  years  1948  and  1949  for 
the  acquisition  of  the  non-competitive  Government 
leases  on  oil  and  gas  lands  here  involved  constituted 
non-deductible  capital  expenditures  recoverable  only 
through  depletion  deductions,  under  the  provisions  of 
Section  23  (m)  of  the  Internal  Revenue  Code  of  1939, 
rather  than  ordinary  and  necessary  business  expenses 
deductible  as  statutory  "rentals"  under  Section  23 
(a)  (1)  (A)  of  the  1939  Code,  as  held  by  the  Tax 
Court. 

STATUTE  AND  REGULATIONS  INVOLVED 

These  are  printed  in  the  Appendix,  infra. 

STATEMENT 

The  facts  were  stipulated  (R.  24-54),  and  were 
found  by  the  Tax  Court  accordingly.  So  far  as  per- 
tinent here  they  are  substantially  as  follows  (R.  17- 
20): 
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The  taxpayers  are,  and  were  during  1948  and  1949, 
husband  and  wife  and  residents  of  Los  Angeles,  Cali- 
fornia. They  filed  joint  income  tax  returns,  prepared 
on  the  cash  receipts  and  disbursements  basis,  for  the 
years  1948  and  1949  with  the  Collector  for  the  Sixth 
District  of  California.    (R.  17.) 

Robert  H.  Miller,  sometimes  hereinafter  referred 
to  as  the  taxpayer,  is  a  geologist  and  is,  and  has  been, 
engaged  in  various  enterprises  in  the  oil  and  gas 
field.     (R.  17.) 

Under  date  of  July  1,  1947,  the  taxpayer,  I.  W. 
Bosworth  and  Glenn  C.  Ferguson  formed  a  partner- 
ship, with  each  having  a  one-third  interest,  knowTi 
as  I.  W.  Bosworth  and  Associates,  and  sometimes 
hereinafter  referred  to  as  the  Bosworth  partnership. 
Under  date  of  August  1,  1948,  taxpayer,  I.  W.  Bos- 
worth and  Glenn  C.  Ferguson,  formed  another  part- 
nership, with  each  having  a  one-third  interest,  kno^vn 
as  Robert  H.  IMiller  and  Associates,  and  sometimes 
hereinafter  referred  to  as  the  Miller  partnership. 
Under  date  of  May  1,  1949,  taxpayer,  I.  W.  Bos- 
worth, Glenn  C.  Ferguson  and  J.  N.  Huber  formed 
a  third  partnership,  with  each  having  a  one-fourth 
interest,  known  as  the  Equity  Oil  Company,  and  some- 
times hereinafter  referred  to  as  the  Equity  partner- 
ship. All  the  foregoing  partnerships  were  formed 
for  the  purpose  of  acquiring  oil  and  gas  leases  for 
investment  and  development.  Each  of  the  partner- 
shii:)S  reported  its  income  on  the  cash  receipts  and 
disbursements  basis.     (R.  18.) 

During  the  taxable  years  involved  herein,  the  above- 
mentioned  partnerships  acquired  noncompetitive  oil 


and  gas  leases  on  United  States  Government  lands. 
All  of  the  leases  were  issued  pursuant  to  the  authority 
of  the  Mineral  Lands  Leasing  Act,  c.  85,  41  Stat.  437, 
Section  1,  as  amended  by  the  Act  of  August  8,  1946, 
c.  916,  60  Stat.  950,  Section  1  (30  U.  S.  C.  1952  ed.. 
Sec.  181).  Applications  for  such  leases,  accompanied 
by  a  filing  fee  of  $10,  were  made  by  the  respective 
partnerships  through  their  individual  members,  and 
the  leases,  when  issued,  were  executed  by  the  partner- 
ships through  their  individual  members,  and  on  be- 
half of  the  United  States  Government  by  a  properly 
authorized  official.     (R.  18-19.) 

During  its  fiscal  year  ended  January  31,  1948,  the 
Bosworth  partnership  paid  filing  fees  of  $173  in  con- 
nection with  applications  made  for  noncompetitive 
oil  and  gas  leases,  and  on  noncompetitive  oil  and  gas 
leases  made  first-year  payments  totaling  $8,652.22. 
In  determining  the  amount  of  the  taxpayer's  distribu- 
tive share  of  the  partnership's  loss  for  the  partner- 
ship's fiscal  year  ended  January  31,  1948,  to  be  al- 
lowed as  a  deduction  in  his  income  tax  return  for 
1948,  the  Commissioner  determined  that  the  fees  and 
first  year  payments  totaling  $8,825.22  were  not  allow- 
able deductions.     (R.  19.) 

During  its  fiscal  year  ended  January  31,  1949,  the 
Bosworth  partnership  paid  filing  fees  of  $333  in 
connection  wath  applications  made  for  non-competi- 
tive oil  and  gas  leases,  and  on  non-competitive  oil 
and  gas  leases  made  first-year  payments  totaling 
$30,972.08,  or  a  total  of  $31,305.38.  During  its  fiscal 
period  ended  January  31,  1949,  the  Miller  partner- 
ship paid  filing  fees  of  $312  in  connection  with  ap- 


plications  made  for  non-competitive  oil  and  gas 
leases,  and  on  non-competitive  oil  and  gas  leases, 
made  first-year  payments  totaling  $5,384.50,  or  a, 
total  of  $5,696.50.  During  the  period  beginning  May 
1,  1949,  and  ended  December  31,  1949,  the  Equity 
partnership  paid  filing  fees  of  $330  in  connection  with 
applications  made  for  non-competitive  oil  and  gas 
leases,  and  on  non-competitive  oil  and  gas  leases  made 
first-3^ear  payments  totaling  $20,103.44,  or  a  total  of 
$20,433.44,  In  determining  the  amount  of  the  tax- 
payer's distributive  share  of  the  partnership  loss 
from  the  foregoing  partnerships  to  be  allowed  as  de- 
ductions in  the  taxpayers'  income  tax  return  for  1949, 
the  Commissioner  determined  that  such  filing  fees  and 
first-year  payments  were  not  allowable  deductions. 
(R.  19-20.) 

The  non-competitive  oil  and  gas  leases  obtained  by 
the  various  partnerships  and  involved  herein  con- 
tained the  following  (R.  20,  33-34)  : 

Section  1.  Rights  of  lessee. — That  the  lessor, 
in  consideration  of  rents  and  royalties  to  be 
paid,  and  the  conditions  and  covenants  to  be 
observed  as  herein  set  forth,  does  hereby  grant 
and  lease  to  the  lessee  the  exclusive  right  and 
privilege  to  drill  for,  mine,  extract,  remove, 
and  dispose  of  all  the  oil  and  gas  deposits 
except  helium  gas  in  or  under  the  following- 
described  tracts  of  land  *  *  *  together  with 
the  right  to  construct  and  maintain  thereupon 
all  works,  buildings,  plants,  waterways,  roads, 
telegraph  or  telephone  lines,  pipe  lines,  reser- 
voirs, tanks,  pumping  stations,  or  other  struc- 
tures necessary  to  the  full  enjoyment  thereof, 
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for  a  period  of  5  years,  and  so  long  thereafter 
as  oil  or  gas  is  produced  in  paying  quanti- 
ties *  *  *. 

On  the  basis  of  these  facts,  the  Tax  Court,  over- 
ruling the  Commissioner's  determination  (R.  11-15) 
in  large  part,  held  that  the  first-year  payments  made 
by  the  taxpayer  during  the  taxable  years  for  the 
acquisition  of  the  non-competitive  Government  leases 
on  oil  and  gas  lands  were  deductible  as  rentals,  rather 
than  non-deductible  capital  expenditures  recovcra])le 
through  depletion  allowances  (R.  20-22).  At  the 
same  time,  the  Tax  Court,  for  lack  of  proof  to  show 
error,  sustained  the  Commissioner's  action  in  deter- 
mining that  the  filing  fees  paid  by  the  taxpayer  were 
not  deductible  expenses.  The  Tax  Court  thereupon 
entered  its  decision  accordingly  (R.  23),  from  which 
the  Commissioner  petitioned  this  Court  for  review 
(R.  55). 

STATEMENT   OF   POINTS   TO   BE  URGED 

The  Tax  Court  of  the  United  States  erred  (R. 
59-60) : 

1.  In  holding  and  deciding  that  first-year  payments 
made  by  the  taxpayer  in  1948  and  1949  in  connection 
with  the  issuance  of  non-competitive  Government 
leases  on  oil  and  gas  lands  are  ordinary  and  necessary 
expenses  and  deductible  under  Section  23  (a)  of  the 
Internal  Revenue  Code. 

2.  In  failing  to  hold  and  decide  that  the  first-year 
payments  made  by  the  taxpayer  in  1948  and  1949  in 
connection  with  the  issuance  of  non-competitive  Gov- 
ernment leases  on  oil  and  gas  lands  should  be  capital- 


ized  and  recovered  through  depletion  deduction  under 
Section  23  (m)  of  the  Internal  Revenue  Code. 

3.  In  holding  and  deciding  that  the  payments  made 
by  the  taxpayer  in  the  first  lease  years  of  the  non- 
competitive leases  were  ''true  rentals." 

4.  In  failing  to  hold  and  decide  that  the  payments 
by  the  taxpayer  in  the  first  lease  year  were  in  the 
nature  of  bonuses  or  advance  royalty. 

5.  In  failing  to  hold  and  find  that  the  payments 
were  made  for  the  acquisition  of  an  economic  interest 
in  a  mineral  deposit  within  the  meaning  of  Treasury 
Regulations,  and  rein'esent  a  capital  investment  in  the 
property  recoverable  only  through  the  depletion 
allowance. 

6.  In  that  the  opinion  and  decision  are  contrary  to 
the  law  and  the  Regulations,  and  are  not  supported 
by  substantial  evidence  of  record. 

7.  In  ordering  and  deciding  that  there  are  defi- 
ciencies in  income  tax  for  the  years  1948  and  1949 
in  the  respective  amounts  of  $19.26  and  $122.64. 

8.  In  failing  to  order  and  decide  that  there  are 
deficiencies  in  income  tax  for  the  years  1948  and  1949 
in  the  respective  amounts  of  $983,72  and  $9,454.06. 

SUMMARY  OF  ARGUMENT 

The  expenditures  for  the  so-called  first-year 
*' rentals"  made  by  the  taxpayer  in  acquiring  the  non- 
competitive Government  leases  on  oil  and  gas  lands 
were  in  fact  consideration  paid  for  the  acquisition  of 
an  economic  interest  or  equity  of  indefinite  duration 
in  the  minerals  in  place  and,  therefore,  in  accordance 
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with  the  applicable  Treasury  Regulations  and  deci- 
sions, they  could  have  represented  nothing  other 
than  a  capital  investment  in  the  mineral  properties 
recoverable  only  through  depletion  allowances  spread 
over  the  life  of  the  leases.  Although  the  advance  pay- 
ments in  question  are  termed,  variously,  rents,  rentals 
and/or  royalties  in  the  leases,  this  is  clearly  not  sig- 
nificant for  the  pertinent  decisions  hold  that  these  are 
all  the  same  in  nature  and  substance  as  advance 
royalties  and  so-called  bonuses  which  the  lessee  must 
capitalize  and  recover  through  dex)letion  deductions. 
Moreover,  there  is  no  basis  whatever  in  the  statute, 
Regulations  or  applicable  decisions  for  the  Tax 
Court's  erroneous  holding  that  the  taxpayer's  ex- 
penditures for  these  so-called  "rentals"  constituted 
ordinary  and  necessary  business  expense  rents,  within 
the  statutory  definition  thereof,  and  deductible  as 
such. 

ARGUMENT 

The  so-called  first-year  "rentals"  in  question  constituted  in 
fact  consideration  paid  for  the  acquisition  of  an  economic 
interest  of  indefinite  duration  in  the  mineral  deposits  under 
the  noncompetitive  leases  on  the  oil  and  gas  lands,  and 
therefore  they  represented  capital  investments  in  the  prop- 
erties recoverable  only  through  depletion  allowances  spread 
over  the  life  of  the  leases 

The  sole  question  presented  for  decision  is  whether 
the  first-year  so-called  "rental"  payments  made  by 
the  taxpayer's  various  partnerships  during  the  tax- 
able years  1948  and  1949  for  the  acquisition  of  the 
noncompetitive  Government  leases  on  the  oil  and  gas 
lands  in  question  constituted  consideration  paid  for 


the  acquisition  of  an  economic  interest  of  indefinite 
duration  in  the  mineral  deposits  in  place,  which  should 
properly  be  charged  to  capital  and  recovered  through 
annual  depletion  allowances  spread  over  the  life  of 
the  leases,  under  the  provisions  of  Section  23  (m) 
of  the  Internal  Revenue  Code  of  1939  (Appendix, 
infra),  as  interpreted  by  the  Regulations  promulgated 
thereunder,  rather  than  deducted  as  ordinary  and 
necessary  business  expenses  as  held  by  the  Tax  Court. 
The  Tax  Court,  following  its  earlier  decision  in 
Featherstone  v.  Commissioner,  22  T.  C.  763,  and  also 
the  Tenth  Circuit's  comparatively  recent  decision  in 
United  States  v.  Dougan,  214  F.  2d  511,  resolved  the 
issue  in  favor  of  the  taxpayers,  and  held  that  the 
so-called  rental  payments  in  question  were  not  capital 
expenditures  but  constituted  true  * 'rentals"  deductible 
as  ordinary  and  necessary  business  expenses  under 
Section  23  (a)  (1)  (A)  of  the  1939  Code  (Appendix, 
infra).  (R.  21.)  In  the  Featherstone  case  involving 
the  same  type  of  noncompetitive  Government  leases 
as  here,  the  Tax  Court  held  that  the  first-year  pay- 
ments made  on  the  oil  and  gas  leases  issued  by  the 
United  States  and  various  state  governments  there 
were  likewise  deductible  as  true  rentals  under  Section 
23  (a)  (1)  (A).  It  so  concluded  on  the  ground  that 
the  payments  there  in  question  should  be  considered 
the  same  in  substance  as  ''delay  rentals,"  both  pur- 
portedly being  fixed  sums  paid  to  secure  for  the  payor 
the  right  to  hold  the  leases  for  the  succeeding  year 
or  years  without  the  necessity  of  drilling  wells  or 
making   further   payments,   except   royalties   on   the 
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minerals  produced.^  In  the  Dougan  case,  also  involv- 
ing the  same  kind  of  leases,  the  Tenth  Circuit,  affirm- 
ing the  District  Court  ^ad  theretofore  held  that  the 
first-year  ''rentals"  there  in  question  were  not  deplet- 
able  capital  expenditures  but  rather  non-trade  or 
non-business  expenses  paid  for  the  production  of  in- 
come or  for  the  management,  conservation  or  main- 
tenance of  property  held  for  the  production  of  income, 
deductible  only  under  Section  23  (a)  (2)  of  the  1939 
Code  (Appendix,  infra)  J"  We  submit  that  the  Tax 
Court  erred  here  in  following  its  prior  decision  in  the 

^  Delay  rentals  are  clearly  distinguishable  from  advance  royal- 
ties and  bonuses,  the  delay  rental  being  a  penalty  imposed  on  the 
lessee  by  the  lease  for  failure  to  drill  during  the  current  year 
(Jefferson  Lake  Sulphur  Co.  v.  Lamhert  (E.  D.  La.),  decided 
June  29,  1955  (1955  P-H,  par.  72,863),  as  shown  hereinafter. 
Delay  rentals,  however,  are  not  involved  in  the  present  case. 

2  In  Dougan  v.  United  States  (Utah),  decided  August  8,  1953 
(without  opinion),  the  District  Court  made  findings  of  fact  and 
conclusions  of  law  (unreported,  but  may  be  found  in  1953  P-H, 
par.  72,732)  holding  that  the  rentals  there  in  question  were  not 
capital  expenditures  but  were  deductible  as  ordinary  and  neces- 
sary business  expenses,  within  the  meaning  of  Section  23  (a) 
(1)  (A),  and  also  as  non-trade  or  non-business  expenses  paid  for 
the  production  or  collection  of  income,  or  for  the  conservation  or 
maintenance  of  property  held  for  the  production  of  income,  under 
Section  23  (a)  (2)  ;  to  the  same  effect  is  liagood  v.  United  States 
(Wyo.),  decided  October  26,  1953  (1953  P-H,  par.  72,760),  where 
the  District  Court  tentatively  followed  the  Utah  District  Court's 
earlier  decision  in  the  Dougan  case,  anticipatory  to  the  Tenth  Cir- 
cuit's finally  resolving  the  issue  in  both  cases.  Upon  the  Tenth 
Circuit's  finally  resolving  the  issue  against  the  Government  in  the 
Dougan  case,  no  appeal  was  presented  by  the  Government  in  either 
the  Ilagood  or  the  F eather stone  cases,  supra — both  of  which  would 
have  gone  to  that  Circuit  upon  appeal — nor  was  certiorari  to 
the  Tenth  Circuit  petitioned  for  by  the  Government  in  the  Dougan 
case  because  of  the  absence  of  a  conflict. 
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Featherstone  case,  as  well  as  the  Tenth  Circuit's  de- 
cision in  the  Dougan  case,  both  of  which  we  consider 
to  be  contrary  to  the  provisions  of  the  pertinent 
statute.  Regulations  and  decisions  cited  hereinafter. 
The  taxpayer  contended  in  the  Tax  Court  that  the 
first-year  payments  in  question  were  deductible  as 
business  expense  rentals  under  Section  23  (a)  (1)  (A) 
(R.  21)— that  is,  in  the  language  of  the  statute, 
''rentals  *  *  *  required  to  be  made  as  a  condition  to 
the  continued  use  or  possession,  for  purposes  of  the 
trade  or  business,  of  property  to  which  the  taxpayer 
has  not  taken  or  is  not  taking  title  or  in  which  he 
has  no  equity,"  and  as  such  they  were  deductible  as 
ordinary  rent.  It  is  our  position  that  the  amounts  of 
the  so-called  ''rentals"  paid  during  the  taxable  years 
involved  by  the  taxpayer's  several  partnerships  in  con- 
nection with  the  Government's  issuance  and  their  ac- 
quisition of  the  noncompetitive  leases  on  the  oil  and 
gas  lands  were  in  fact,  regardless  of  the  terminology 
used  in  describing  them  in  the  leases,  nothing  more  or 
less  than  "payment  made  for  the  acquisition  of  an 
economic  interest  in  a  mineral  deposit  *  *  *  [which] 
constitutes  a  capital  investment  in  the  property  re- 
coverable only  through  the  depletion  allowance" 
spread  over  the  life  of  the  leases  and  deductible  for 
the  respective  taxable  years  to  which  applicable,  wdth- 
in  the  meaning  of  the  statute  and  interpretive 
Regulations.  Sections  23  (m)  of  the  1939  Code,  as 
interpreted  by  Sections  29.23  (m)-l  and  29.23  (m)- 
10  (a)  of  Treasury  Regulations  111  (all  Appendix, 
infra). 
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First,  it  is  settled  that  it  is  the  nature  and  substance 
of  the  transaction — not  the  form  as  designated  and 
used  by  the  parties — which  determines  tax  incidence, 
the  formal  attributes  of  the  taxpayer's  lease  instru- 
ments and  the  descriptive  terminology  which  may  be 
applied  thereto  under  local  law  both  being  irrelevant. 
Palmer  v.  Bender,  287  U.  S.  551,  555;  United  States 
V.  Bougan,  supra  (p.  513).  In  Sotithwe stern  Hotel 
Co.  V.  United  States,  115  F.  2d  686,  the  Fifth  Circuit 
holding  that  certain  payments  made  under  a  lease 
must  be  capitalized,  stated  (j).  688)  : 

The  fact  that  these  pajmnents  were  called 
''additional  rentals"  in  the  lease  contract  can 
avail  appellant  nothing.  The  character  of  such 
payments  must  be  determined  in  the  light  of 
the  facts  and  circumstances  surrounding  them, 
and  the  character,  not  the  name,  must  control. 
To  hold  otherwise  would  defeat  the  purpose  of 
the  act.  If  the  name  controlled  the  fact,  this 
tax  could  be  avoided  by  the  ignorant  by  chance 
misnomer,  or  by  the  learned  by  intentional  mis- 
nomer.   [Italics  supplied.] 

Hence,  it  is  clear  that  the  fact  that  the  payments  here 
in  question  were  called  ''rentals"  in  the  taxpayer's 
leases,  instead  of  advance  royalties  or  bonuses,  does 
not  in  any  way  affect  their  treatment  for  tax  pur- 
poses. It  is  equally  clear  that  the  term  rentals  was 
used  in  the  leases  to  distinguish  such  payments  from 
royalties  conditioned  upon  actual  production  of  oil 
and  gas.  Pajnments  made  prior  to  production,  al- 
though in  the  nature  of  royalties  and  considered  as 
royalties  for  depletion  purposes,  are  referred  to,  vari- 
ously, as  bonuses,  advance  royalties  or  rentals.     It  is 
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clear  that  this  distinction  has  been  recognized  through- 
out the  Government  leases  here  involved  by  the  use 
of  the  term  ''rents"  and  "rentals"  versus  ''royalties" 
to  differentiate  the  payments  made  or  to  be  made 
before  and  after  discovery,  respectively.  (R.  20, 
33-34,  36,  39,  45,  53-54.)  Hence,  it  is  also  clear  that 
there  is  no  real  basis  in  this  record  for  the  taxpayer's 
contention  below  and  the  Tax  Court's  holding  that  the 
term  "rentals",  as  technically  used  in  the  leases  here, 
nevertheless  comes  within  the  statutory  definition  of 
ordinary  business  expense  "rentals"  as  used  in  and 
made  deductible  under  Section  23  (a)  (1)  (A). 
Jefferson  Lake  Sulphur  Co.  v.  Lamhert  (E.  D.  La.), 
decided  June  29,  1955  (1955  P-H,  par.  72,863). 

Aj^ropos  of  the  foregoing,  the  Tenth  Circuit  aptly 
stated  it  in  the  Dougan  case,  supra  (p.  513),  involving 
like  leases  and  payments,  as  follows : 

If  the  payments  in  question  are  in  fact  con- 
sideration for  the  cost  of  the  leases  to  the  lessees, 
they  undoubtedly  represent  the  cost  of  an  eco- 
nomic interest  in  minerals  and  are  therefore  de- 
pletable  capital  expenditures.  Sunray  Oil  Co.  v. 
Commissioner,  10  Cir.,  1945,  147  F.  2d  962; 
Canadian  River  Gas  Co.,  v.  Higcjins,  2  Cir., 
1945,  151  F.  2d  954.  And  this  is  so  even  though 
such  payments  would  be  ordinary  income  to  a 
private  lessor,  Burnet  v.  Harmel,  287  U.  S.  103, 
53  S.  Ct.  74,  77  L.  Ed.  199 ;  Sunray  Oil  Co.  v. 
Commissioner,  supra;  Canadian  River  Gas  Co. 
V.  Higgins,  supra;  or  regardless  of  nomencla- 
ture, Sneed  v.  Commissioner,  33  B.  T.  A.  478; 
Kleberg  v.  Commissioner,  43  B.  T.  A.  277; 
McFaddin  v.  Commissioner,  2  T.  C.  395 ;  or  local 
legal     characterizations.     Burnet    v.     Harmel, 
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supra;  Palmer  v.  Bender,  287  U.  S.  551,  53  S. 
Ct.  225,  77  L.  Ed.  512 ;  Houston  Farms  Develop- 
ment Co.  V.  United  States,  5  Cir.,  1942,  131  F. 
2d  577.  It  is  the  nature  and  substance  of  the 
transaction  which  determines  tax  incidence, 
Palmer  v.  Bender,  supra. 

Under  the  rules  enunciated  there  and  the  decisions 
cited  hereinafter  we  think  it  well  nigh  irrefragable 
that  the  terms  of  the  leases  here  clearly  show,  con- 
trary to  the  holdings  of  the  Tax  Court  in  the  present 
and  the  Featherstone  cases  as  well  as  those  of  the 
Tenth  Circuit  in  the  Dougan  case,  that  the  contro- 
verted payments  made  by  the  taxpayer's  partnerships 
in  comiection  with  the  acquisition  of  the  leases  plainly 
constituted  consideration  paid  as  part  of  the  cost  of 
the  leases,  that  is,  the  cost  of  an  economic  interest  or 
equity  in  the  oil  and  gas  deposits  in  place,  and  that  as 
such  they  must  be  capitalized  and  therefore  are  re- 
coverable only  through  annual  depletion  allowances 
spread  over  the  life  of  the  leases.  Sections  29.23 
(m)-l  and  29.23  (m)-lO  (a)  of  Treasury  Regulations 
111. 

Section  1  of  the  leases  here  granted  to  the  taxpayer 
and  his  co-partner-lessees  "the  exclusive  right  and 
privilege"  to  drill  for,  extract  and  dispose  of  "all  the 
oil  and  gas  deposits  *  *  *  in  or  under  the  *  *  * 
tracts  of  land"  leased,  together  with  other  named 
rights  "necessary  to  the  full  enjoyment  thereof,  for 
a  period  of  5  years,  and  so  long  thereafter  as  oil  or 
gas  is  produced  in  paying  quantities  *  *  *",  all  of 
which  was  "in  consideration  of  rents  and  royalties  to 
be    paid"    therefor    (R.    20,    33-34,    36),    under   the 
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"Rentals  and  Royalties"  schedule  attached  to  the  lease 
(R.  53-54).  Further,  Section  3  (b)  of  the  leases  gave 
the  lessees  the  right  to  use  whatever  surface  of  any 
of  the  lands  which  might  be  necessary  for  their  pur- 
poses, and  reserved  to  the  lessor  certain  rights  in- 
cluding, among  other  things  (R.  43)  : 

The  right  to  lease,  sell,  or  otherwise  dispose  of 
the  surface  of  any  of  the  lands  embraced  within 
this  lease  *  *  *  insofar  as  said  surface  is  not 
necessary  for  the  use  of  the  lessee  in  the  ex- 
traction and  removal  of  the  oil  and  gas  therein. 

Upon  the  issuance  of  the  leases,  the  lessees  acquired 
all  oil  and  gas  rights  to  the  properties  for  three  suc- 
ceeding years  without  further  payments  of  "rentals" 
(R.   53-54),   at   the   end   of   which   time   they   could 
abandon  the  leases  without  incurring  any  additional 
liability  (R.  45-46).     Further,  the  leases  provided  for 
a  minimum  royalty  of  $1  per  acre  in  lieu  of  subse- 
quent "rentals"  for  later  years  but  not  in  lieu  of  the 
initial  "rental"  payments  since  this  former  provision 
applied  only  to  '^each  lease  year  after  discovery",  and 
once  the  leases  were  issued  these  initial  payments 
could  not  be  recovered  by  the  lessees  regardless  of  dis- 
covery  or   production.     (R.   53-54.)     Moreover,    the 
;  lessees  had  certain  contingent  rights  in  and  to  the 
;l  leased  oil  and  gas  lands  which  they  could  sul)let  by 
i  the  "Assignment  of  [their]  oil  and  gas  lease  or  inter- 
I  est  therein",   upon  approval  of  their  90-day  notice 
I  thereof  by  the  Government,  upon  the  "final  execution 
[of]  any  instrument  of  transfer  made  of  this  lease, 
or    any   interest    therein,    including    assignments    of 
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record  title,  working  or  royalties  interests,  operating 
agreements  and  subleases  *  *  *."     (R.  40-41.)  ^ 

In  the  light  of  these  facts,  it  is  clear,  we  submit, 
that  the  payments  in  question  were,  contrary  to  the 
Tax  Court's  holding,  not  true  statutory  rentals  as 
defined  in  Section  23  (a)  (1)  (A),  or  otherwise. 
Jefferson  Lake  Sulphur  Co.  v.  Lambert,  supra.  Rather 
they  were  in  fact  depletable  capital  expenditures  paid 
as  consideration  for  the  cost  of  the  leases  which, 
under  the  pertinent  statutes.  Regulations  and  deci- 
sions, represented  the  cost  of  an  economic  interest  or 
equity  in  oil  and  gas  in  place,  recoverable  only 
through  depletion  allowances.  This  is  obvious  for  the 
reason  that  they  were  made  solely  ''for  the  privilege 
of  exploiting  the  land  for  the  production  of  oil  and 
gas  for  a  prescribed  period" — here  for  5  years,  or 
even  longer  in  the  event  such  minerals  were  produced 
in  paying  quantities.  (R.  20,  33-34.)  Burnet  v. 
Harmel,  287  U.  S.  103,  107 ;  Palmer  v.  Bender,  287 
U.  S.  551,  557;  Canadian  River  Gas  Co.  v.  Higgins, 
151  F.  2d  954,  956-957  (C.  A.  2d),  certiorari  denied, 
327  U.  S.  793;  Sunray  Oil  Co.  v.  Commissioner,  147 
F.  2d  962,  965  (C.  A.  10th)  ;  Baton  Coal  Co.  v.  Com- 
missioner, 51  F.  2d  469  (C.  A.  3d) ;  Jefferson  Lake 
Sulphur  Co.  V.  Lambert,  supra;  Sections  23  (m)  and 
114  (b)  (3)  of  the  1939  Code  (Appendix,  infra),  as 
interpreted  by  Sections  29.23  (m)-l  and  29.23  (m)-lO 


^  It  should  be  noted  that  in  Ilagood  v.  United  States  (Wyo.), 
decided  October  26,  1953  (1953  P-H,  par.  72,760),  another  lessee 
of  Government  oil  and  gas  lands  made  it  a  practice,  after  filing 
applications,  to  negotiate  with  oil  operators,  drillers  or  companies, 
and  enter  into  subleases  and  other  subleasing  arrangements. 
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(a)  of  Treasury  Regulations  111.  As  noted  above, 
Section  23  (a)  (1)  (A)  specifically  excludes  from  the 
statutory  definition  of  '' rentals"  payments  made  with 
respect  to  property  to  which  the  taxpayer  has  taken 
or  is  taking  title  or  in  which  he  has  an  equity. 

In  this  connection,  it  will  also  be  noted  that  Section 
29.23  (m)-lO  (a),  of  the  Regulations  referred  to  above, 
specifically  provides,  in  respect  of  "a  bonus  in  addi- 
tion to  royalties  *  *  *  received  upon  the  grant  of 
rights  in  mineral  property,"  that  the  payee-lessor 
shall  be  entitled  to  specified  depletion  allowances,  and 
that— 

In  the  case  of  the  payor  [lessee]  any  payment 
made  for  the  acquisition  of  an  economic  inter- 
est in  a  mineral  deposit  *  *  *  constitutes  a 
capital  investment  in  the  property  recoverable 
only  through  the  depletion  allowance. 

Likewise,  Section  29.23  (m)-l  thereof  provides 
that — 

the  owner  of  an  economic  interest  in  mineral 
deposits  *  *  *  is  allowed  annual  depletion  de- 
ductions. *  *  *  An  economic  interest  is  pos- 
sessed in  every  case  in  which  the  taxpayer  has 
acquired,  by  investment,  any  interest  in  mineral 
in  place  *  *  *  and  [upon  discovery]  secures* 
by  any  form  of  legal  relationship,  income  de- 
rived from  the  severance  and  sale  of  the 
mineral  *  *  *,  to  which  he  must  look  for  a 
return  of  his  capital.  *  *  * 

These'  are  reasonable  Regulations,  clearly  not  incon- 
sistent with  the  terms  of  the  statute,  and  therefore 
should  be  given  the  force  and  effect  of  law.  Lykes 
V.  United  States,  343  U.  S.  118,  126-127,  rehearing 
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denied,  343  U.  S.  937;  Commissioner  v.  South  Texas 
Co.,  333  U.  S.  496,  501 ;  Morgan  v.  Commisisoner,  309 
U.  S.  78,  81;  Morrissey  v.  Commissioner,  296  U.  S. 
344,  355.  Paraphrasing  this  Court's  holding  long 
ago  in  connection  with  a  comparable  situation  involv- 
ing statutory  construction  in  Crocker  v.  Lucas^  37  F. 
2d  275,  277  (1930),  the  construction  thus  placed  upon 
the  statute  by  the  Treasury  Department  which  is 
clearly  not  in  conflict  with  any  express  provision 
thereof,  has  impliedly  been  recognized  by  the  re- 
enactment  of  the  revenue  laws  without  substantial 
alteration  in  the  particulars  as  construed,  with  noth- 
ing in  later  amendments  and/or  revisions  militating 
against  the  construction  adopted  by  the  department, 
and  is  not  plainly  erroneous  and  has  been  long  ac- 
quiesced in  by  the  public,  should  not  be  overturned 
or  departed  from  at  this  late  date. 

The  foregoing  Regulations — providing  that  "any" 
payment  made  by  the  lessee  for  the  acquisition  of  an 
economic  interest  in  mineral  deposits  in  place  con- 
stitutes a  capital  investment  in  the  property  recover- 
able only  through  depletion  allowances  (Treasury 
Regulations  111,  Section  29.23  (m)-lO  (a)),  and  that 
an  economic  interest  is  possessed  in  every  case  in 
which  the  lessee  has  acquired,  by  investment,  "any" 
interest  in  mineral  deposits  {id.,  Section  29.23 
(m)-l) — are  in  harmony  with  and  supported  by  the 
authoritative  decisions.  Thus,  in  Burton-Sutton  Oil 
Co.  V.  Commissioner,  328  U.  S.  25,  where  the  transfer 
of  rights  to  the  taxpayer-grantee-operator  under  the 
oil  contract  was  held  to  have  constituted  an  assign- 
ment to  the  taxpayer  of  the  right  to  exploit  the  prop- 
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erty  with  a  reservation  in  the  assignor  of  an  eco- 
nomic interest  in  the  oil,  the  Supreme  Court  stated 
(pp.  34-35,  37)  : 

It  is  the  lessor's,  lessee's  or  transferee's 
''possihility  of  profit''  from  the  use  of  his 
rights  over  production,  "dependent  solely  upon 
the  extraction  and  sale  of  the  oil,"  which  marks 
an  economic  interest  in  the  oil.  See  Kirhy 
Petroleum  Co.  v.  Commissioner  [326  U.  S. 
599],  supra,  page  604.  [Italics  supplied.] 
***** 

It  [the  assignor's  assignment]  is  rather  an 
assignment  to  the  operator,  petitioner  [grantee] 
here,  of  the  right  to  exploit  the  property  with 
a  reservation  in  the  assignor  of  an  economic 
interest  in  the  oil. 

In  Canadian  River  Gas  Co.  v.  Higgins,  151  F.  2d  954, 
the  Second  Circuit  held  (p.  956)  that  advance  royal- 
ties or  so-called  bonuses — "similar  to  rentals  *  *  * 
which  the  lessee  must  capitalize" — paid  by  the  lessees 
upon  the  execution  of  the  leases  were  not  deductible 
currently  as  expenses  but  were  capital  expenditures 
to  be  recovered  only  through  depletion  allowances. 
The  court  stated  (pp.  956-957)  : 

What  the  lessor  gets  for  the  lease  and  how 
that  should  be  taxed  does  not  control  decision 
as  to  the  character  of  what  the  lessee  gets  under 
the  lease.  Just  as  advance  royalties  may  he 
consideration  for  a  lease  and  also  ordinary  in- 
come to  the  lessor,  Burnet  v.  Harmel,  supra, 
they  may  he  capital  investments  by  a  lessee 
when  paid  for  capital  assets.  They  are  analo- 
gous to  rentals  that  are  taxable  as  income  to  a 
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landlord  though  they  may  he  bonuses  or  ad- 
vances which  the  lessee  must  capitalize.  Baton 
Coal  Co.  V.  Commissioner,  3  Cir.,  51  F.  2d  469. 
So  it  does  not  follow,  as  the  plaintiff  argues, 
that  because  the  advance  royalties  are  taxable 
as  ordinary  income  to  the  lessors  the  lessee  did 
not  make  a  capital  investment  when  it  paid 
them  in  consideration  for  the  leases.  In  Hel- 
vering  v.  Bankline  Oil  Co.  [303  U.  S.  362], 
supra,  the  taxpayer  had  but  a  contract  right 
to  process  certain  wet  gas  at  the  casingheads 
and  was  held  to  have  no  depletable  interest  but 
only  an  economic  advantage  not  an  asset  subject 
to  an  allowance  for  depletion.  By  way  of  con- 
trast it  should  be  noticed  that  the  present 
plaintiff  acquired  the  right  to  exploit  the  prop- 
erty by  drilling  wells  and  operating  them  to 
produce  whatever  it  could  from  the  gas  in  the 
ground.  The  cost  of  those  leases,  i.  e.,  the 
advance  royalties,  ivas  part  of  the  capital  it 
had  to  invest  before  production  started,  was 
the  consideration  paid  for  an  economic  interest 
in  the  gas  bearing  land  leased.  It  thereby  ob- 
tained an  asset  which  was  depletable  not  because 
of  the  existence  of  the  arbitrary  depletion 
method  of  Sec.  114  (b)  (3)  but  because  it  was 
a  wasting  capital  asset  tvhich  was  inherently 
depletable.  The  advance  royalties  instead  of 
being  paid  as  a  part  of  the  purchase  price  of 
gas  bought  for  resale  were  paid  as  the  con- 
sideration for  the  conveyance  of  a  leasehold  in 
which  the  plaintiff  invested  to  obtain  the  right 
to  produce  gas  from  the  land  leased.  Cf. 
Burton-Sutton  Oil  Co.  v.  Commissioner,  5  Cir., 
150  F.  2d  621.  It  would  be  plain  enough  that 
these   payments   would  have   been   capital   ex- 
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penditures  had  they  been  made  for  the  fee. 
They  were,  we  think,  none  the  less  so  because 
only  a  leasehold  was  obtained.  [Italics 
supplied.] 

Likewise,  in  Sunray  Oil  Co.  v.  Commissioner,  147  F. 
2d  962,  the  Tenth  Circuit  held  (p.  966)  that  bonuses 
or  advance  royalties  paid  by  the  taxpayers  to  the 
State  of  Oklahoma  for  oil  and  gas  leases  represented 
cost  to  the  lessees  and  were  capital  expenditures  to 
be  recovered  through  depletion.  The  court  pointed 
out  that  to  allow  these  payments  as  current  deductions 
from  gross  income  would  be,  in  effect,  to  allow  double 
deductions,  that  is,  cost  depletion  in  addition  to  per- 
centage depletion,  by  reason  of  the  fact  that  had  the 
taxpayers  elected  to  take  cost  depletion,  the  bonuses 
or  advance  royalties  would  have  been  included  in  the 
base  for  cost  depletion.  The  court  there  stated 
(p.  966)  : 

While  advance  royalties  are  regarded  as  in- 
come to  the  lessor,  with  respect  to  the  lessee, 
they  represent  cost  and  are  a  capital  expendi- 
ture." There  is  no  incongruity  in  the  vieiv  that 
a  bonus  and  royalty  are  ^'consideration  for  the 
lease,  and  are  income  of  the  lessor."  Burnet  v. 
Harmel,  supra,  287  U.  S.  103  at  page  112,  53 
S.  Ct.  at  page  77,  77  L.  Ed.  199.  Not  infre- 
quently, payments  made  for  an  article  consti- 
tute a  capital  investment  by  the  payor,  but  in- 
come to  the  recipient.  Where  a  manufacturer 
processes  raw  materials  and  constructs  there- 
from a  finished  product,  and  sells  such  product, 
the  whole  of  the  purchase  i)rice  may  be  a  capital 
investment  by  the  purchaser,  but,  to  the  extent 
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it  exceeds  the  cost  of  goods  sold,  it  is  gross  in- 
come to  the  manufacturer/^  It  is  significant 
that  in  the  accounting  practices  of  30  of  the  32 
principal  companies  engaged  in  the  production 
of  oil,  an  advance  royalty  is  treated  from  the 
payor's  standpoint  as  a  capital  investment.'^ 
[Italics  supplied.] 


"  Baton  Coal  Co.  v.  Commissioner  of  Internal  Revenue^ 
3  Cir.,  51  F.  2d  469,  470;  Law  of  Federal  Income  Taxation, 
Mertens,  Vol.  2,  Sec.  12 :  31 ;  Id.,  Vol.  4,  Sec.  25.22. 

^s  See  United  States  v.  Ludey,  274  U.  S.  295,  302,  47 
S.  Ct.  608,  71  L.  Ed.  1054;  Art.  22  (a) -5,  Tr.  Keg.  101. 

1"  Depletion  in  the  Oil  Industry,  Paul  Foraste  (1943), 
p.  9. 

Also,  in  the  recent  case  of  Jefferson  Lake  Sulphur 
Co.  V.  Lambert  (E.  D.  La.),  decided  June  29, 1955  (1955 
P-H,  par.  72,  863),  the  District  Court,  holding  that 
the  taxpayer-lessee's  quarterly  payments  made  during 
the  primary  term  of  the  sulphur  lease  there  were  not  de- 
ductible as  statutory  "rentals"  under  Section  23  (a) 
(1)  (A)  as  claimed  by  the  taxpayer,  stated: 

The  quarterly  payments  in  suit  were  not  de- 
lay rentals  since  they  were  to  be  paid  irrespec- 
tive of  production  from  the  property.  *  *  * 
unquestionably,  the  taxpayer  here,  when  he  ac- 
quired the  right  to  go  on  the  property  and 
mine  sulphur,  obtained  an  economic  interest  or 
equity  in  the  minerals  in  place  in  that  land. 
Burton-Sutton  Oil  Co.  v.  Commissioyier,  supra, 
p.  34-35.  Consequently,  the  quarterly  pay- 
ments do  not  come  under  the  statutory  definition 
of  rent  and  are  not,  therefore,  deductible  as 
such. 
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Apropos  of  the  foregoing  "economic  interest"  test 
as  set  forth  in  the  above-mentioned  Regulations  and 
decisions,  this  Court  in  Commissioner  v.  Southwest 
Exploration  Co.,  220  F.  2d  58,  affirming  the  decision 
of  the  Tax  Court  (18  T.  C.  961),  and  holding  that  the 
taxpayer,  which  had  paid  over  to  the  upland  owners 
for  easements-to-drill  sites  24%  7^  of  its  net  profits, 
nevertheless  owned  the  entire  capital  interest  in  the 
oil  deposits  there  involved  under  its  agreement  with 
the  State  of  California,  and  therefore  was  entitled  to 
the  depletion  deductions  for  the  extracted  off-shore 
oil,^  stated  as  follows  (pp.  60-61,  62)  : 

*  *  *  the  depletion  deduction  is  allowable 
only  to  those  who  have  a  capital  investment  or 
economic  interest  in  the  oil  or  other  mineral  in 
place  from  which  income  is  received  by  reason 
thereof.  Kirhy  Petroleum  Company  v.  Com- 
missioner, 326  U.  S.  599  *  *  *;  Burton-Sutton 
Oil   Co.,  Inc.  V.   Commissioner,  328  U.   S,  25 

*  *  *;  Helvering  v.  Banhline  Oil  Company, 
supra  [303  U.  S.  362] ;  United  States  v.  Spald- 
ing (9  Cir.),  97  F.  2d  701.  In  determining 
whether  a  taxpayer  has  such  an  investment  or 
interest  no  significance  attaches  to  the  particu- 
lar legal  form  of  the  transaction  creating  the 
rights.  Burton-Sutton  Oil  Co.,  Inc.  v.  Commis- 
sioner, supra;  Palmer  v.  Bender,  287  U.  S.  551 

*  *  * ;  Lynch   v.    Alsworth- Stephens    Co.,   267 


^  The  Court  of  Claims  held  in  Huntington  Beach  Co.  v.  United 
States,  decided  July  12,  1955  (1955  P-H,  par.  72,  835),  however, 
that  the  depletion  was  allowable  to  the  adjoining  land  owners 
on  the  profit  payments  from  the  off-shore  oil  production.  Both 
cases  are  now  pending  in  the  Supreme  Court  on  the  Government's 
petitions  for  certiorari  filed  August  2,  1955. 
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U.  S.  364  *  *  *.  It  is  enough  that  the  tax- 
payer has  acquired  through  any  form  of  legal 
relationship  the  right  to  share  in  the  oil  pro- 
duced. Palmer  v.  Bender,  supra.  And  a  right 
to  share  in  the  profits  from  the  sale  of  the  oil 
following  extraction  is  analogous  to  a  right  to 
share  in  the  mineral  itself.  Helvering  v.  Twin 
Bell  Oil  Syndicate,  293  U.  S.  312  *  *  * ;  Ander- 
son V.  Helvering,  supra  [310  U.  S.  404] ;  Kirhy 
Petroleum  Company  v.  Commissioner,  supra; 
Burton-Sutton  Oil  Co.,  Inc,  v.  Commissioner, 
supra.  *  *  * 

***** 

*  *  *  in  so  far  as  the  835  acres  here  involved 
are  concerned,  any  present  economic  interests 
therein  v^ere  acquired  by  virtue  of,  and  simul- 
taneously with  the  Agreement  for  State  Ease- 
ment No.  392  or  through  some  transaction 
subsequent  thereto. 

The  State  and  petitioner  were  the  only  parties 
to  the  body  of  this  agreement.  The  granting 
clause  therein  granted  to  the  petitioner  the  sole 
and  "*  *  *  exclusive  right  to  drain,  take,  re- 
ceive, extract,  remove,  and  produce  from  the 
*  *  *  lands,  oil,  gas,  and  other  hydrocarbon 
substances  *  *  *."  This  right  is  not  made 
subject  to  any  pre-existing  rights  and  there  is 
no  provision  therein  for  income  derived  from 
oil  production  to  be  shared  with  third  parties. 
Within  its  four  corners,  then,  it  would  appear 
that  such  economic  interests  as  were  passed 
therein,  were  acquired  by  petitioner  alone.  *  *  * 

In  summation,  then,  it  is  our  view  that  peti- 
tioner was  the  sole  recipient  under  the  Agree- 
ment for  State  Easement  No.  392  of  an  economic 
interest  in  the  oil  property  involved;  *  *  * 
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While  the  issue  involved  in  that  case  is  not  involved 
here,  nevertheless  the  rules  in  respect  of  the  economic 
interest  in  the  oil  in  place  acquired  by  the  taxpayer 
in  its  agreement  with  the  State  of  California,  as  laid 
down  by  this  Court  there,  are  equally  applicable  here 
in  respect  of  the  taxpayer's  acquisition  of  an  economic 
interest  in  the  oil  and  gas  in  place  under  his  agree- 
ments (non-competitive  leases)  with  the  United  States. 
In  harmony  with  the  foregoing,  the  Tax  Court 
itself,  contrary  to  its  holding  here  (R.  21)  and  in  the 
Featherstone  case  (p.  771),  has  held  in  a  series  of 
cases  that  annual  ''rentals"  and  analogous  payments 
made  for  leases  on  oil,  gas,  ore,  etc.,  lands  constituted 
payments  made  in  consideration  of  an  economic  in- 
terest in  minerals  in  place.  See  McFaddin  v.  Com- 
missioner, 2  T.  C.  395,  404-405,  affirmed  in  part  and 
remanded  without  discussion  on  this  point,  148  F. 
2d  570  (C.  A.  5th),  holding  that  ''Royalties  and 
bonuses  under  oil,  gas,  and  mineral  leases  have  some 
resemblance  to  rentals,"  and  that  annual  payments 
called  "rentals,"  due  and  payable  in  advance  were 
"in  the  nature  of  advance  royalties"  or  "guaranteed 
minimum  royalties",  in  accord  with  its  previous 
holding  in  Kleberg  v.  Commissioner,  43  B.  T.  A.  277, 
where  it  v\^as  held  (pp.  289-294)  that  the  lessee's  pay- 
ments on  the  oil  and  gas  lands  leased  for  production 
there  constituted  a  bonus  in  the  nature  of  advance 
royalties,  notwithstanding  that  the  amount,  paid  in 
two  installments,  was  calculated  on  the  l^asis  of  cer- 
tain annual  payments  for  20  years  discounted  at  their 
present  value;  W estates  Petroleum  Co.  v.  Commis- 
sioner, 21  T.  C.  35,  39,  holding,  on  the  authority  of 


26 

Sunray  Oil  Co.  v.  Commissioner,  supra,  that  ''A  cash 
bonus  payment  paid  as  consideration  for  such  a  lease 
[for  the  right,  for  one  year,  to  enter  into  and  explore 
and  drill  for  oil  and  gas  on  the  leased  property]  is 
regarded  as  advance  royalties  *  *  *  and  must  simi- 
larly be  classified  as  a  bonus  paid  to  obtain  the  op- 
tion" therefor;  Kittle  v.  Commissioner,  21  T.  C.  79, 
88,  holding  that  the  advance  payments  there  required 
of  the  lessee  under  the  lease  of  iron  ore  lands  were 
identical  in  character  with  and  therefore  represented 
advance  royalties  or  cash  bonus  payments,  as  in  Bur- 
net V.  Harmel,  287  U.  S.  103,  and  Bankers  Coal  Co.  v. 
Burnet,  287  U.  S.  308;  Patch  v.  Commissioner,  de- 
cided December  13,  1941  (1941  P-H  B.  T.  A.  Memo- 
randum Decisions,  par.  41,552),  holding  that  the 
annual  rental  there  which  was  to  be  received  by  the 
lessor  regardless  of  drilling  or  production  constituted 
an  advance  royalty. 

Nor  is  there  any  basis  in  the  statute.  Regulations 
or  decisions  for  the  Tax  Court's  holding  here,  as  in 
the  Featherstone  case  (p.  771),  that  only  "rentals" 
paid  in  respect  of  a  year  in  which  minerals  were  pro- 
duced in  paying  quantities  constitute  capital  expendi- 
tures recoverable  through  depletion  deductions  (R. 
21).  It  is  settled,  as  pointed  out,  that  advance  royal- 
ties or  so-called  bonuses — essentially  "analogous  to 
rentals  *  *  *  which  the  lessee  must  capitalize"  {Ca- 
nadian River  Gas  Co.  v.  Higgins,  supra,  p.  956) — rep- 
resent capital  payments  paid  in  advance  upon  the  exe- 
cution of  leases  for  oil  and  gas  to  he  extracted,  even 
though  there  was  no  production  when  the  leases  were 
made  or  at  any  time  within  the  taxable  year,  and 
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that  the  depletion  deduction  is  not  based  exclusively 
upon  the  actual  production  of  minerals  in  that  year. 
Herring  v.  Commissioner,  293  U.  S.  222 ;  Btirton-Sut- 
ton  Oil  Co.  V.  Commissioner,  supra  (pp.  34-35,  37)  ; 
Burnet  v.  Harmel,  supra  (p.  107).  While  the  lessor 
may  take  percentage  depletion  deductions  on  bonuses 
and  advance  royalties  when  received,  and  the  lessee 
must  capitalize  such  payments  (Treasury  Regulations 
111,  Sec.  29.23  (m)-lO  (a)),  yet  if  the  lease  later 
proves  unproductive,  the  lessor  must  restore  such 
previous  deductions  to  the  income  of  the  year  of 
abandonment  of  the  property  {id..  Sec.  29.23  (m)-lO 
(c),  Appendix,  infra;  Douglas  v.  Commissioner,  134 
F.  2d  762  (C.  A.  8th)),  and  the  lessee  is  entitled  to 
deduction  of  the  full  amount  of  the  payments  made  on 
the  lease  as  an  abandonment  loss  at  the  time  of  the 
termination  or  abandonment  of  the  lease.  On  the 
other  hand,  if  the  lease  turns  out  to  be  productive, 
the  advance  payments,  initially  capitalized,  are  re- 
coverable through  depletion  allowances  to  the  lessee. 
Hence,  the  taxpayer-lessee  here  is  not  entitled  to  de- 
ductions of  the  first-year  '* rentals"  payments  as  busi- 
ness expense  under  Section  23  (a)  (1)  (A)  for  that 
would  amount  to  a  double  deduction  which  is  not  per- 
missible under  any  circumstances.  Id.,  Sec.  29.23 
(a)-l.  Appendix,  infra;  Sunray  Oil  Co.  v.  Commis- 
sioner, supra  (pp.  966-967) ;  Canadiayi  River  Gas  Co. 
V.  Higgins,  supra  (p.  956) ;  Jefferson  Lake  Sulphur 
Co.  V.  Lambert,  supra. 

In  these  circumstances,  it  is  difficult  to  perceive 
how  anyone,  in  the  light  of  the  above-cited  controlling 
decisions,  could  properly  say  that  advance  payments 
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such  as  the  taxpayer's  so-called  rentals  could  possibly 
have  represented  anything  other  than  capital  invest- 
ment recoverable  through  annual  depletion  deductions 
spread  over  the  life  of  the  oil  and  gas  leases.  Yet  the 
Tenth  Circuit  did  so  in  its  adverse  decision  in  United 
States  V.  Dougan,  supra  (p.  514),  despite  its  own  pre- 
vious decision  in  the  Siinray  Oil  Co.  case,  supra  (p. 
966)  holding  to  the  contrary.  In  the  Sunray  case,  it 
had  held,  as  pointed  out,  that  advance  royalties  and 
bonuses  paid  by  the  lessee  represented  cost  and  were 
capital  expenditures  because  they  were  consideration 
for  the  lease  and  therefore  were  properly  treated 
from  the  payor's  standpoint  as  capital  investment. 
As  against  this,  the  court  nevertheless  held  in  respect 
of  the  first-year  advance  rentals  in  the  Dougan  case 
(p.  514)  that— 

A  consideration  of  the  applicable  statutes, 
regulations  and  leases  issued  in  conformity 
therewith  leads  us  to  the  conclusion  that  Con- 
gress intended  to  draw  a  clear  distinction  be- 
tw^een  bonuses  and  advance  royalties  paid  as  a 
consideration  for  competitive  leases  and  first- 
year  rentals  on  non-competitive  leases  granted 
to  the  first  qualified  applicant  on  payment  of 
the  prescribed  filing  fee.  With  respect  to  the 
latter  leases,  we  think  Congress  intended  a 
free-grant  lease  in  consideration  for  the  pre- 
scribed filing  fee,  conditioned  upon  the  payment 
of  the  first-year  and  subsequent  stipulated 
rentals  until  after  discovery.  After  discovery 
upon  the  leased  lands  the  lessee  becomes  obli- 
gated to  pay  a  minimum  royalty  in  lieu  of 
rentals. 
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We  are  unable  to  find  any  real  basis  or  authority — 
and,  it  will  be  noted,  the  Tenth  Circuit  furnished 
none — for  the  court's  purported  distinction,  said  by 
it  to  have  been  intended  by  Congress,^  between  ad- 
vance royalties,  bonuses  and  so-called  rentals  paid  as 
co7isideration  for  competitive  leases  on  the  one  hand 
and  non-competitive  leases  on  the  other,  other  than 
the  manner  and  legal  procedure  by  which  they  are 
acquired.  In  either  event,  the  payments  made  in 
connection  with  the  acquisition  of  the  leases  consti- 
tutes part  of  the  purchase  price.  Moreover,  the  at- 
tempted distinction  flies  directly  in  the  teeth  of  the 
rule  laid  down  by  the  Supreme  Court  in  the  Burton- 
Sutton  Oil  Co,  case,  supra  (jjp.  34-35,  37),  and  other 
related  cases  above-cited,  namely,  that  it  is  the  lessee's 
possibility  of  profit  from  the  use  of  his  right  to  exploit 
the  property  under  the  lease  which  marks  his  eco- 
nomic interest  or  equity  in  the  minerals  in  place. 
It  is  also  directly  contrary  to  the  specific  provisions 
of  the  above-cited  Regulations  (Sees.  29.23  (m)-lO 
(a)  and  29.23  (m)-l  of  Treasury  Regulations  111) 
providing  that  ''any"  payment — advance  royalty, 
bonus,  so-called  rentals,  etc.,  by  whatever  name 
called — made  by  the  lessee  for  the  acquisition  of  an 
economic  interest  in  mineral  deposits  constitutes  a 
capital  investment  in  the  property  recoverable  o'n^y 
through  the  depletion  allowance.     Hence,  insofar  as 


^  As  the  Fifth  Circuit  aptly  held  in  Commissioner  v.  Gracey^ 
159  F.  2d  324,  325,  "we  may  not  speculate  as  to  what  Congress 
might  have  contemplated  or  intended.  We  must  construe  and 
apply  the  law  as  it  is  written",  citing  Sahine  Transp.  Co.  v. 
Commksioner,  128  F.  2d  945,  (C.  A.  5th),  affirmed  318  U.  S. 
306,  and  Helvering  v.  Credit  Alliance  Corp.,  316  U.  S.  107. 
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the  statute,  Regulations  and  applicable  decisions  dis- 
close, there  is  no  conceivable,  or  indeed  possible, 
difference  between  the  essential  nature  and  character 
of  advance  royalties,  bonuses  and/or  so-called  rentals 
paid  by  the  lessee  in  connection  with  the  acquisition 
of  and  as  consideration  for  competitive  versus  non- 
competitive leases  embracing  minerals  in  place.  Un- 
accountably, moreover,  the  Tenth  Circuit  gave  support 
to  this  conclusion  by  holding  in  the  Dougan  case 
(p.  514)  that  "Surely  the  [non-competitive]  leases 
were  property  rights  in  which  the  lessees  were  taking 
title  or  in  which  they  held  some  equity",  which  is  in 
harmony  with  the  above-cited  statute,  Regulations  and 
controlling  decisions. 

At  that  point,  however,  the  Tenth  Circuit,  in  the 
Dougan  case,  veered  off  in  another  direction  whereby 
it  arrived  at  its  adverse  conclusion  (p.  515)  trans- 
muting nondeductible  capital  items,  the  so-called  first 
year  rentals  there,  into  non-business  expense  items 
deductible  not  under  Section  23  (a)  (1)  (A)  but 
only  under  subsection  (a)  (2)  thereof  as  ordinary 
and  necessary  expenses  paid  or  incurred  during  the 
taxable  years  for  the  production  or  collection  of  in- 
come, or  for  the  management,  conservation  or  mainte- 
nance of  property  held  for  the  production  of  income. 
In  so  holding  the  court  said  (p.  514)  that  it  could 
find  no  warrant  for  the  District  Court's  conclusion  in 
the  Dougan  case  that  the  first-year  rental  payments 
there  were  made  as  a  condition  for  the  continued 
use  or  possession  of  property,  title  to  which  the  tax- 
payers had  not  taken  or  were  not  taking  or  in  which 
they  had  no  equity.     Thus  the  court  thereby  nega- 
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tived  the  District  Court's  holding  that  the  rentals  in 
question  were  also  deductible  as  ordinary  and  neces- 
sary business  expenses  under  Section  23  (a)  (1)  (A). 
This,  in  turn,  operates  as  judicial  authority  against 
the  Tax  Court's  holdings  of  the  deductibility  of  analo- 
gous ''rentals"  under  that  section  here  and  in  the 
Featlierstone  case. 

The  District  Court,  holding  in  Jefferson  Lake 
Sulphur  Co.  V.  Lamhert,  supra,  that  the  taxpayer- 
lessee's  quarterly  payments  there  were  not  deductible 
under  Section  23  (a)  (1)  (A)  because  they  did  not 
come  within  the  statutory  definition  of  "rentals" 
therein,  stated  further  that  the  Dougan  and  Feather- 
stone  cases,  in  the  light  of  the  decision  in  Burton- 
Sutton  Oil  Co.  V.  Commissioner,  328  U.  S.  25,  were 
not  persuasive  in  holding  that  the  first-year  "rentals" 
under  the  leases  there  were  deductible  instead  of 
chargeable  to  capital  investment — as  above  indicated. 
The  reason  assigned  therefor  by  the  District  Court 
was  as  previously  pointed  out,  that  ''imquestionably", 
under  the  rule  laid  down  by  the  Supreme  Court  in 
the  Burton- Sutton  Oil  Co.  case,  supra  (pp.  34—35) 
the  taxpayer  in  the  Jefferson  Lake  Sulphur  case, 
upon  acquiring  the  right  to  go  on  the  property  and 
mine  sulphur,  thereby  obtained  a  real  economic  inter- 
est or  equity  in  the  minerals  in  place  in  that  land, 
and  therefore  the  lessee's  quarterly  payments  were 
not,  contrary  to  the  holdings  of  the  Tax  Court  here 
and  in  the  Featherstone  case,  deductible  as  business 
expense  "rentals"  under  Section  23  (a)  (1)  (A). 
But  the  District  Court  thereupon  likewise  swerved 
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off  in  another  direction  and  held,  purportedly  on  the 
authority  of  the  Burton-Sutton  Oil  Co.  case,  supra,^  that 
since,  under  the  authorities,  the  quarterly  payments 
there  were  depletable  as  advance  royalties  by  the 
lessor,  they  were  in  turn  excludible  from  income  as 
advance  royalties  by  the  lessee.  It  so  held  despite 
the  fact  that  this  result  left  no  adequate  capital  basis 
to  support  statutory  depletion  allowances  on  the  pro- 
ceeds from  the  minerals  produced  from  the  leasehold 
which  the  taxpayer  had  been  claiming  for  many 
years.  This,  however,  it  held,  was  a  matter  which 
was  not  the  concern  of  the  court  or  the  Commissioner 
in  the  purported  absence  of  "the  need  in  law  for 
such  basis  [which]  does  not  clearly  exist."  In  so 
deciding  the  case,  the  District  Court  declined  to  fol- 
low the  Second,  Third,  Fifth  and  Tenth  Circuits' 
decisions  in  Canadian  River  Gas  Co.  v.  Higgins,  supra, 
Baton  Coal  Co.  v.  Commissioner,  51  P.  2d  469;  Quin- 
tana  Petroleum  Co.  v.  Commissioner,  143  F.  2d  588,  i/j 
and  Sunray  O'^l  Co.  v.  Commissioner,  supraf  resipec- 


^  The  District  Court  conceded  that  the  grantee-operator's  pay- 
ments to  the  owner-lessor  in  tlie  Burton-Sutton  Oil  Co.  case  were 
not  characterized  as  and  in  fact  were  materially  different  from 
bonuses  and  advance  royalties,  and  therefore  that  "that  case  may 
be  distinguishable  *  *  *  on  its  facts."  Nevertheless,  it  stated  that 
"the  principle  there  applied  is  applicable  here''  and  thereupon 
found  and  applied  a  newly-devised  principle  of  its  own  without 
statutory  basis  therefor,  as  shown  hereinafter. 

^  The  District  Court  stated  in  the  Jejferson  Lake  Sulphu/r  Go. 
case  (fn.  10)  that  while  the  Fifth  Circuit  "seems"  to  have  held  in 
the  Quintana  case  that  advance  royalties  are  not  excludible  from 
income  by  the  lessee,  yet  it  later  "apparently"  admitted  in  Com- 
wdssioner  v.  Gracey,  169  F.  2d  324,  that  its  decision  in  the  Quintana 
case  was  contrary  to  the  principles  approved  by  the  Supreme 
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tively,  on  the  ground  that  those  cases,  ostensibly, 
were  inconsistent  with  the  principles  enunciated  by 
the  Supreme  Court  in  certain  specified  decisions,  par- 
ticularly Burt  on- Sutton  Oil  Co.  v.  Commissioner, 
supra.  In  the  light  of  what  has  been  said  before, 
however,  it  is  clear  that  the  District  Court  erred  in 
allowing  the  taxpayer-lessee  deductions  for  the  quar- 
terly payments  there  in  question  as  advance  royalties 
excludible  from  income,  in  the  absence  of  any  stated 
or  existing  provision  in  the  statute  providing  there- 
for, and  that  its  decision  in  this  respect  is  otherwise 
directly  contrary  to  the  specific  provisions  of  the 
statute  and  applicable  Regulations  as  well  as  the 
controlling  decisions  heretofore  cited. 

In  these  circumstances,  it  follows,  we  submit,  that 
since  the  controverted  ''rental"  payments  here  un- 
questionably constituted  capital  expenditures  recover- 
able only  through  dex)letion  allowances  spread  over 
the  life  of  taxpayer's  leases,  they  may  not  properly 
be  treated  as  ordinary  and  necessary  business  ex- 
penses deductible  under  Section  23  (a)  (1)  (A),  as 
erroneously  held  by  the  Tax  Court. 


Court  in  the  Burton-Sutton.  Oil  Co.  case.    A  reading  of  the  Graaey 

decision  shows  that  the  Fifth  Circuit  reversed  and  remanded  that 

1    case  to  the  Tax  Court  for  a  redetermination  of  the  issue — whether 

the  share  of  the  taxpayer's  profits  paid  under  the  oil  lease  assign- 

;    ment,  adjusted  for  depletion,  was  deductible — in  accordance  with 

I    the  Supreme  Court's  decision  in  the  Burton-Sutton  case.    It  fails 

to  disclose,  however,  that  the  Fifth  Circuit  there  conceded,  directly 

or  indirectly,  that  its  decision  under  the  facts  of  the  Quintana  case 

was  contrary  to  the  rule  of  the  Burton-Sutton  case,  nor  did  it  even 

mention  the  Quintana  case  therein. 
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Nor,  in  any  event,  alternatively,  is  there  anything 
in  the  record  showing  that  the  first-year  payments 
in  question  were  paid  or  incurred  by  the  taxpayer 
in  carrying  on  any  trade  or  business  during  the  tax- 
able years  involved.  Neither  does  the  record  disclose 
that  he  was  carrying  on  any  trade  or  business  incident 
to  oil  and  gas  leases,  or  that  he  was  engaged  in  any 
pursuit  or  occupation  to  which  he  contributed  the 
major  or  a  substantial  part  of  his  time  for  the  pur- 
pose of  a  livelihood  or  profit  during  the  taxable  years 
in  which  these  payments  were  made,  as  required  by 
the  statute  in  order  to  be  deductible.  Snyder  v. 
Commissioner,  295  U.  S.  134;  Higgins  v.  Commis- 
sioner, 312  U.  S.  212.  At  best,  in  so  far  as  the  record 
shows,  the  taxpayer,  together  with  his  partners,  was 
engaged  solely  in  a  series  of  a  few  isolated  transac- 
tions whereby  he  made  investments  in  oil  and  gas 
leases  but  this,  needless  to  say,  did  not  constitute 
carrying  on  a  trade  or  business  within  the  rule  of  the 
Higgins  case,  supra.  Hence,  even  assuming  that  the 
payments  in  question  were  ordinary  statutory  ''rent- 
als" within  the  definition  thereof  in  Section  23  (a) 
(1)  (A),  as  the  Tax  Court  held,  nevertheless,  contrary 
to  its  holding,  the  provisions  of  that  section  are 
clearly  not  applicable  here,  as  shown  immediately 
above,  and  as  the  Tenth  Circuit  held  in  respect  of 
like  first-year  rentals  in  the  Dougan  case  (pp.  514- 
515). 

In  view  of  the  foregoing,  we  submit  that  the  tax- 
payer's first-year  ''rental"  payments  here  in  question  i 
clearly  were  not  ordinary  and  necessary  business  ex- 
penses deductible  under  Section  23  (a)   (1)   (A),  but 
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solely  part  of  the  purchase  price  of  the  leases  paid  as 
consideration  for  the  acquisition  of  an  economic  in- 
terest or  equity  in  the  mineral  deposits  in  place  under 
the  several  leases  during  the  taxable  years  involved, 
and  therefore  capital  expenditures,  within  the  mean- 
ing of  the  pertinent  statutes.  Regulations  and  control- 
ling decisions  heretofore  cited.  Consequently,  it  is 
clear  that  the  Tax  Court  erred  in  holding  that  the 
disputed  payments  were  ordinary  and  necessary  busi- 
ness expenses  deductible  as  true  ''rentals"  under 
Section  23  (a)  (1)  (A)  of  the  1939  Code. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  erroneous  in  that  it 
is  directly  contrary  to  the  terms  of  the  applicable 
statute.  Regulations  and  controlling  decisions,  and 
therefore  it  should  be  reversed  and  judgment  entered 
for  the  Commissioner  upon  review  by  this  Court. 
Respectfully  submitted. 

H.  Brian  Holland, 
Assistant  Attorney  General, 
Ellis  N.  Slack, 
Robert  N.  Anderson, 
S-.  Dee  Hanson, 

Attorneys, 

Department  of  Justice,  Washington  25,  D.  C. 
August  1955. 


APPENDIX 

Internal  Revenue  Code  of  1939 : 

Sec.  23.  Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be 
allowed  as  deductions: 

(a)  [as  amended  by  Sec.  121  (a)  of  the 
Revenue  Act  of  1942,  c.  619,  56  Stat.  798] 
Expenses. — 

(1)  Trade  or  business  expenses. — 

(A)  In  General. — All  the  ordinary  and  neces- 
sary expenses  paid  or  incurred  during  the  tax- 
able year  in  carrying  on  any  trade  or  business, 
including  a  reasonable  allowance  for  salaries  or 
other  compensation  for  personal  services  ac- 
tually rendered;  traveling  expenses  (including 
the  entire  amount  expended  for  meals  and 
lodging)  while  away  from  home  in  the  pursuit 
of  a  trade  or  business ;  and  rentals  or  other  pay- 
ments required  to  be  made  as  a  condition  to 
the  continued  use  or  possession,  for  purposes  of 
the  trade  or  business,  of  property  to  which  the 
taxpayer  has  not  taken  or  is  not  taking  title 
or  in  which  he  has  no  equity. 

***** 

(2)  Non-trade  or  non-husiness  expenses. — In 
the  case  of  an  individual,  all  the  ordinary  and 
necessary  expenses  paid  or  incurred  during  the 
taxable  year  for  the  production  or  collection 
of  income,  or  for  the  management,  conservation, 
or  maintenance  of  property  held  for  the  pro- 
duction of  income. 

***** 

(m)    Drpletion. — In   the   case   of  mines,   oil 
and  gas  wells,  other  natural  deposits,  and  tim- 
ber, a  reasonable  allowance  for  depletion  and 
for   depreciation   of   improvements,    according 
( m ) 
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to  the  peculiar  conditions  in  each  case;  such 
reasonable  allowance  in  all  cases  to  be  made 
under  rules  and  regulations  to  be  prescribed 
by  the  Commissioner,  with  the  approval  of  the 
Secretary.  In  any  case  in  which  it  is  ascer- 
tained as  a  result  of  operations  or  of  develop- 
ment work  that  the  recoverable  units  are 
greater  or  less  than  the  prior  estimate  thereof, 
then  such  prior  estimate  (but  not  the  l^asis  for 
depletion)  shall  be  revised  and  the  allowance 
under  this  subsection  for  subsequent  taxable 
years  shall  be  based  upon  such  revised  estimate. 
In  the  case  of  leases  the  deductions  shall  be 
equitably  apiDortioned  between  the  lessor  and 
lessee.  *  *  * 

For  percentage  depletion  allowable  under 
this  subsection,  see  section  114  (b),  (3)  and 
(4). 

***** 

(26  U.  S.  C.  1952  ed.,  Sec.  23.) 

Sec.  114.  Basis  for  Depreciation  and  Deple- 
tion. 

***** 

(b)  Basis  for  Depletion. — 

(1)  General  rtile. — The  basis  upon  which  de- 
pletion is  to  be  allowed  in  respect  of  any  prop- 
erty shall  be  the  adjusted  basis  provided  in 
section  113  (b)  for  the  purpose  of  determining 
the  gain  upon  the  sale  or  other  disposition  of 
such  property,  except  as  provided  in  para- 
graphs (2),  (3),  and  (4)  of  this  subsection. 
*■«•*** 

(3)  Percentage  depletion  for  oil  and  gas 
wells. — In  the  case  of  oil  and  gas  wells  the  al- 
lowance for  depletion  under  section  23  (m) 
shall  be  27^2  per  centum  of  the  gross  income 
fi'om  the  property  during  the  taxable  year,  ex- 
cluding from  such  gross  income  an  amount 
equal  to  any  rents  or  royalties  paid  or  incurred 
by  the  taxpayer  in  respect  of  the  property. 
Such  allowance  shall  not  exceed  50  per  centum 
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of  the  net  income  of  the  taxpayer  (computed 
without  allowance  for  depletion)  from  the 
property,  except  that  in  no  case  shall  the  de- 
pletion allowance  under  section  23  (m)  be  less 
than  it  would  be  if  computed  without  reference 
to  this  paragraph. 

*  *  *  *  » 

(26  IT.  S.  C.  1952  ed.,  Sec.  114.) 

Treasury  Regulations  111,  promulgated  under  the 
Internal  Revenue  Code  of  1939 : 

Sec.  29.23  (a)-l.  Business  expenses. — Busi- 
ness expenses  deductible  from  gross  income  in- 
clude the  ordinary  and  necessary  expenditures 
directly  connected  with  or  pertaining  to  the 
taxpayer's  trade  or  business,  except  the  classes 
of  items  which  are  deductible  under  sections 
23  (b)  to  23  (z),  inclusive,  and  the  regulations 
thereunder.  Double  deductions  are  not  per- 
mitted. Amounts  deducted  under  one  provision 
of  the  Internal  Revenue  Code  camiot  again 
be  deducted  under  any  other  provision 
thereof.  *  *  * 

Sec.  29.23  (a)-lO.  Rentals.— If  a  leasehold  is 
acquired  for  lousiness  purposes  for  a  specified 
sum,  the  purchaser  may  take  as  a  deduction  in 
his  return  an  aliquot  part  of  such  sum  for  each 
year,  based  on  the  number  of  years  the  lease 
has  to  run.  *  *  * 

***** 

Sec.  29.23  (m)-l.  [As  amended  by  T.  D. 
5413,  1944  Cum.  Bull.  124].  Depletion  of 
Mines,  Oil  and  Gas  Wells,  Other  Natural  De- 
posits, and  Timber;  Depreciation  of  Improve- 
ments.— Section  23  (m)  provides  that  there 
shall  be  allowed  as  a  deduction  in  computing 
net  income  in  the  case  of  mines,  oil  and  gas 
wells,  other  natural  deposits,  and  timber,  a 
reasonable  allowance  for  depletion  and  for  de- 
preciation oi  improvements.  Section  114  pre- 
scribes the  bases  upon  which  depreciation  and 
depletion  are  to  be  allowed. 
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Under  such  provisions,  the  owner  of  an  eco- 
nomic interest  in  mineral  deposits  or  standing 
timber  is  allowed  annual  depletion  deductions. 
However,  no  depletion  deduction  shall  be 
allowed  with  respect  to  any  timber  which  the 
owner  has  disposed  of  under  any  form  of  con- 
tract by  virtue  of  wliich  the  owner  retains  an 
economic  interest  in  such  timber,  if  such  dis- 
posal is  considered  a  sale  of  the  timber  under 
section  117  (k)  (2)  of  the  Code.  An  economic 
interest  is  possessed  in  every  case  in  which  the 
taxpayer  has  acquired,  by  investment,  any  in- 
terest in  mineral  in  place  or  standing  timber 
and  secures,  by  any  form  of  legal  relationship, 
income  derived  from  the  severance  and  sale  of 
the  mineral  or  timber,  to  which  he  must  look 
for  a  return  of  his  capital.  But  a  person  who 
has  no  capital  investment  in  the  mineral  de- 
posit or  standing  timber  does  not  possess  an 
economic  interest  merely  because,  through  a 
contractual  relation  to  the  owner,  he  possesses 
a  mere  economic  advantage  derived  from  pro- 
duction. Thus,  an  agreement  between  the 
owner  of  an  economic  interest  and  another  en- 
titling the  latter  to  purchase  the  product  upon 
production  or  to  share  in  the  net  income  de- 
rived from  the  interest  of  sTich  owner  does  not 
convey  a  depletable  economic  interest. 

The  adjusted  basis  of  depreciable  property  is 
returnable  through  annual  depreciation  decluc- 
tions.  Depreciation  and  depletion  deductions 
on  the  property  of  a  corporation  are  allowed 
to  the  corporation  and  not  to  its  share- 
holders. *  *  * 

When  used  in  these  sections  (29.23  (m)-l 
to  29.23  (m)-28,  inclusive)  covering  depletion 
and  depreciation — 

***** 

(?>)  A  ''mineral  property"  is  the  mineral 
deposit,  the  development  and  plant  necessary 
for  its  extraction,  and  so  much  of  the  surface 
of  the  land  only  as  is  necessary  for  purposes 
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of  mineral  extraction.  The  value  of  a  mineral 
property  is  the  combined  value  of  its  compo- 
nent parts. 

(c)  The  term  "mineral  deposit"  refers  to 
minerals  in  place.  The  cost  of  a  mineral 
is  that  ]^roportion  of  the  total  cost  of  the 
mineral  property  which  the  value  of  the  deposit 
bears  to  the  value  of  the  property  at  the  time 
of  its  purchase. 

(d)  "Minerals"  include  ores  of  the  metals, 
coal,  oil,  gas,  and  such  nonmetallic  substances  as 
abrasives,  asbestos,  asphaltum,  *  *  *  barytes, 
borax,  building  stone,  cement  rock,  clay, 
crushed  stone,  feldspar,  fluorspar,  fuller's 
earth,  graphite,  gravel,  gypsum,  *  *  *  lime- 
stone, magnesite,  marl,  mica,  mineral  pigments, 
peat,  potash,  precious  stones,  refractories,  rock 
phosphate,  salt,  sand,  silica,  slate,  soapstone, 
soda,  *  *  *  sulphur,  talc,  *  *  *. 

***** 

Sec.  29.23  (m)-lO.  Depletion — Adjustments 
of  Accounts  Based  on  Bonus  or  Advanced 
Royalty. — (a)  If  a  bonus  in  addition  to  royal- 
ties is  received  upon  the  grant  of  rights  in 
mineral  property,  there  shall  be  allowed  to  the 
payee  as  a  depletion  deduction  in  respect  of 
the  bonus  an  amount  equal  to  that  proportion 
of  the  basis  for  depletion  as  provided  in  sec- 
tion 114  (b)  (1)  or  (2)  which  the  amount  of 
the  bonus  bears  to  the  sum  of  the  bonus  and 
the  royalties  expected  to  be  received.  Such 
allowance  shall  be  deducted  from  the  payee's 
basis  for  depletion,  and  the  remainder  is  re- 
coverable through  depletion  deductions  on  the 
basis  of  royalties  thereafter  received.  In  the 
case  of  the  payor  any  payment  made  for  the 
acquisition  of  an  economic  interest  in  a  mineral 
deposit  or  standing  timber  constitutes  a  capital 
investment  in  the  property  recoverable  only 
through  the  depletion  allowance. 

(&)  If  the  owner  of  operating  rights  in  min- 
eral property  for  a  term  of  years  is  required 
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to  extract  and  pay  for,  annually,  a  specified 
number  of  tons,  or  other  agreed  units  of  meas- 
urement, of  such  mineral,  or  to  pay,  annually, 
a  specified  sum  of  money  whicli  shall  be  applied 
in  payment  of  the  purchase  price  or  royalty 
per  unit  of  such  mineral  whenever  the  same 
shall  thereafter  be  extracted  and  removed  from 
the  premises,  the  payee  shall  treat  an  amount 
equal  to  that  part  of  the  basis  for  depletion 
allocable  to  the  number  of  units  so  paid  for  in 
advance  of  extraction  as  an  allowable  deduc- 
tion from  the  gross  income  of  the  year  in  whicli 
such  payment  or  payments  shall  be  made;  but 
no  deduction  for  depletion  by  such  payee  shall 
be  claimed  or  allowed  in  any  subsequent  year 
on  account  of  the  extraction  or  removal  in  such 
year  of  any  mineral  so  paid  for  in  advance  and 
for  which  deduction  has  once  been  made. 

(c)  If  for  any  reason  any  grant  of  mineral 
rights  expires  or  terminates  or  is  abandoned 
before  the  mineral  which  has  been  paid  for  in 
advance  has  been  extracted  and  removed,  the 
grantor  shall  adjust  his  capital  account  by 
restoring  thereto  the  depletion  deductions  made 
in  prior  years  on  account  of  royalties  on  min- 
eral paid  for  but  not  removed,  and  a  corre- 
sponding amount  must  be  returned  as  income 
for  the  year  in  which  such  expiration,  termina- 
tion, or  abandonment  occurs. 
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IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


No.  14735 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner 


vs. 


ROBERT  H.  MILLER  AND  DORIS  K.  MILLER, 

Respondents 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENTS 


QUESTION  PRESENTED 

Wliether  the  rentals  paid  by  Respondents  for  the  first 
year  of  the  term  of  the  Federal  oil  and  gas  leases  are,  in 
fact,  true  rentals  and  deductible  under  Section  23  (a)  (1) 
(A)  and  Section  23  (a)  (2)  of  the  Internal  Revenue  Code 
of  1939. 


STATEMENT  OF  FACTS 

The  Respondents  are  not  in  disagreement  with  the 
Statement  of  Facts  as  described  on  pages  2  to  6,  inclusive, 
of  Petitioner's  brief  except  in  so  far  as  stated  herein.  At 
page  5  of  his  brief  Petitioner  quotes  from  Section  1  of  the 
Noncompetitive  Oil  and  Gas  Leases  issued  to  the  partner- 
ships of  which  Respondents  were  partners.  A  portion  of 
Section  1  as  quoted  by  the  Petitioner  reads : 

"That  the  Lessor,  in  consideration  of  rents  and 
royalties  to  be  paid,  and  the  conditions  and  cove- 
nants to  be  observed  as  herein  set  forth,  does  hereby 
grant  and  lease  to  the  Lessees  the  exclusive  right 
and  privilege  *  *  *." 

Further,  at  page  8  of  Petitioner's  brief,  the  following 
statement  is  made: 

"Although  the  advance  payments  in  question 
are  termed,  variously,  rents,  rentals  and/or  royal- 
ties in  the  leases,  this  is  clearly  not  significant  for 
the  pertinent  decisions  hold  that  these  are  all  the 
same  in  nature  and  substance  as  advance  royalties 
and  so-called  bonuses  which  the  Lessee  must  capital- 
ize  and  recover  through  depletion   deductions." 

In  view  of  the  fact  that  the  above  quoted  portions  of 
Section  1  of  the  leases,  together  with  the  above  statement 
made  by  the  Petitioner  on  page  8  of  his  brief  may  give  rise 
to  a  misunderstanding,  the  Respondents  desire  to  present 
as  an  absolute  factual  matter  that  the  ]myments  in  ques- 
tion were  designated  and  referred  to  solely  as  "rents"  or 
"rentals"  in  the  leases  and  wherever  the  leases  used  the 
terms  "royalties"  or  "advance  roj^alties,"  such  terms  were 
intended  to  refer  to  obligations  other  than  the  payments 
involved  in  this  case.  In  support  of  this  contention,  the 
Respondents  desire  to  quote  the  pertinent  language  from 
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the  leases  which  refer  to  the  payments  in  question  in  this 
case.   Section  2  (d)  of  the  leases  (R.  36)  states  as  follows: 

"(d)  Rentals  and  royalties  —  (1)  To  pay  the 
rentals  and  royalties  set  out  in  the  rental  and  royal- 
ty schedule  attached  hereto  and  made  a  part  here- 
of." 

Schedule  "A"  to  the  leases  appears  in  the  Transcript 
of  Record  (R.  53)  and  is  quoted  as  follows : 

"Schedule  'A' 
Rentals  and  Royalties 

Rentals  —  To  pay  the  lessor  in  advance  on  the 
first  day  of  the  month  in  which  the  lease  issues  a 
rental  at  the  following  rates : 

(a)  If  the  lands  are  wholly  outside  the  known 
geologic  structure  of  a  producing  oil  or  gas  field : 

(1)  For  the  first  lease  year,  a  rental  of  50 
cents  per  acre. 

(2)  For  the  second  and  third  lease  years, 
no  rental. 

(3)  For  the  fourth  and  fifth  years,  25 
cents  per  acre. 

(4)  For  the  sixth  and  each  succeeding 
year,  50  cents  per  acre. 

(b)  On  leases  wholly  or  partly  within  the  geo- 
logic structure  of  a  producing  oil  or  gas  field: 

(1)  Beginning  with  the  first  lease  year 
after  30  days'  notice  that  all  or  part  of  the  land 
is  included  in  such  a  structure  and  for  each 
year  thereafter,  prior  to  a  discovery  of  oil  or 
gas  on  the  lands  herein,  $1  per  acre. 

(2)  On  the  lands  committed  to  an  ap- 
proved Co-operative  or  unit  plan  which  includes 


a  well  capable  of  producing  oil  or  gas  and  con- 
tains a  general  provision  for  allocation  of  pro- 
duction, for  the  lands  not  within  the  participat- 
ing area  an  annual  rental  of  50  cents  per  acre 
for  the  first  and  each  succeeding  lease  year 
following  discovery. 

Minimum  royalty — To  pay  the  lessor  in  lieu  of 
rental  at  the  expiration  of  each  lease  year  after  dis- 
covery a  minimum  royalty  of  $1  per  acre  or,  if  there 
is  production,  the  difference  between  the  actual 
royalty  paid  during  the  year  and  the  prescribed 
minimum  royalty  of  $1  per  acre,  provided  that  on 
unitized  leases,  the  minimum  royalty  shall  be  pay- 
able only  on  the  participating  acreage. 

Koyalty  on  production — To  pay  the  lessor 
121^  per  cent  royalty  on  the  production  removed  or 
sold  from  the  leased  lands. 

The  average  production  per  well  per  day  for 
oil  and  for  gas  shall  be  determined  pursuant  to  30 
CFR,  Part  221,  'Oil  and  Gas  Operating  Regulations'. 

In  determining  the  amount  or  value  of  gas  and 
liquid  products  produced,  the  amount  or  value  shall 
be  net  after  an  allowance  for  the  cost  of  manufac- 
ture. The  allowance  for  cost  of  manufacture  may 
exceed  two-thirds  of  the  amount  or  value  of  any 
product  only  on  approval  by  the  Secretary  of  the 
Interior." 

The  payments  in  question  in  this  case  are  only  those 
specified  in  subparagraph  (a)  (1)  of  Schedule  "A"  above; 
at  no  place,  whether  the  same  be  the  provisions  of  the  Act 
of  February  25,  1920,  as  amended  by  the  Act  of  August 
8,  1946,  or  the  instant  leases,  can  it  be  said  that  such  pay- 
ments were  called  royalties  or  anything  other  than  "rents" 
or  "rentals". 


5 
SUMMARY  OF  ARGUMENT 

The  payments  here  involved  were  intended  by  Con- 
gress to  be  and  were,  in  fact,  true  rentals,  i.e.,  one  of  a 
series  or  periodic  pajTnents  made  for  the  use  of  leased 
property  for  a  specified  period  of  time.  As  such  they  were 
deductible  under  Section  23  (a)  (1)  (A)  of  the  Internal 
Revenue  Code  of  1939  if  paid  by  Respondents  pursuant 
to  a  trade  or  business,  or  under  Section  23  (a)  (2)  if  not 
paid  by  Respondents  pursuant  to  a  trade  or  business. 

ARGUMENT 

POINT  I. 

ANALYSIS  OF  PETITIONER'S  ARGUMENT 

Petitioner  contends  that  the  payments  made  by  Re- 
spondents for  the  first  year  of  the  lease  term  of  certain 
Federal  oil  and  gas  leases  and  denominated  "rentals"  are, 
in  fact,  non-deductible,  capital  outlays.  Petitioner  in  his 
brief  advances  two  arguments : 

(1)  That  the  payments  here  involved  were  made  for  the 
acquisition  of  a  so-called  "economic  interest"  and  hence 
must  be  capitalized; 

(2)  Since  by  virtue  of  these  leases  Respondents  had  an 
"economic  interest"  in  the  oil  and  gas  in  place,  entitling 
them  to  a  depletion  allowance,  all  pajTnents  (except 
delay  rentals)  made  by  the  Lessee-Respondents  to  the 
United  States  must  perforce  be  capitalized. 
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POINT  II. 

PURSUANT  TO  THE  INTENTION  OF  THE  PARTIES  THE 
PAYMENTS  HERE  INVOLVED  WERE  MADE  FOR  THE  USE 
OF  THE  LEASED  PREMISES  FOR  A  SPECIFIED  PERIOD  OF 
TIME  AND  WERE  TRUE  RENTALS. 

Petitioner  argues  that  the  payments  here  involved  were 
made  for  the  acquisition  of  an  "economic  interest"  in  oil  and 
gas  in  place.  The  term  "economic  interest"  was  developed, 
as  is  later  discussed,  in  connection  with  the  allowance  for 
depletion,  i.e.,  a  person  who  had  this  "economic  interest" 
was  entitled  to  the  depletion  deduction. 

Admittedly,  as  lessees  of  Federal  oil  and  gas  leases  Re- 
spondents would  have  the  right  to  take  depletion  on  pro- 
duction and  thus  had  an  "economic  interest".  The  ques- 
tion, however,  is  whether  the  payment  here  involved  was 
made  as  the  purchase  price  for  this  "economic  interest", 
i.e.,  the  lease,  and  thus  is  what  is  known  as  bonus  or  advance 
royalty,  or  whether  the  payment  is,  in  fact,  true  rental. 

To  determine  the  true  nature  and  purpose  of  the  pay- 
ment, the  meaning  of  the  word  "rental"  found  in  Section 
23  (a)  (1)  (A),  Internal  Revenue  Code,  1939,  must  he  de- 
termined. It  is  also  essential  to  know  whether  Congress 
intended  the  payments  here  involved  and  denominated 
"rental"  to  be,  in  fact,  rental  and  to  serve  the  function  of 
rental  or  whether  the  intent  was  that  it  be  "bonus". 

First,  what  is  meant  by  "rental"  as  the  word  is  em- 
ployed in  Section  23  (a)  (1)  (A),  supra,  and  what  is 
"bonus",  sometimes  referred  to  as  "advance  royalty"?  Both 
concepts  are,  of  course,  employed  in  non-mineral  as  well  as 
in  mineral  leases. 


The  meaning  of  the  word  "rental",  employed  in  the 
rental  deduction  provisions  of  the  Act  of  1916,  which  pro- 
visions have  been  re-enacted  without  substantial  change  as 
Section  23  (a)  (1)  (A),  has  been  considered  by  the  Supreme 
Court  of  the  United  States.  That  Court  found  the  mean- 
ing to  be : 

"The  term  'rentals'  since  there  is  nothing  to 
indicate  the  contrary,  must  be  taken  in  its  usual  and 
ordinary  sense,  that  is,  as  implying  a  fixed  sum.,  or 
property  amounting  to  a  fixed  sum,  to  he  paid  at 
stated  times  for  the  use  of  property."  (Emphasis 
supplied.)  Duffy  v.  Central  Railroad  of  New  Jersey, 
268  U.S.  55,  45  S.  Ct.  429  at  431  (1924). 

Bonus,  in  contrast  to  rent,  is  a  single  non-recurring 
payment  which  is  paid  for  the  lease.  It  is  consideration  for 
the  entire  lease  and,  therefore,  as  cost  of  the  lease,  must 
be  capitalized. 

In  a  non-mineral  lease,  bonus  is  amortized  over  the 
term  of  the  lease,  i.e.,  prorated  against  income  for  the  op- 
eration of  the  leased  premises  as  that  income  accrues  over 
the  years.  In  Galatoire  Brothers  v.  Lines,  Collector  of  In- 
ternal Revenue,  23  F.  2d  676  (5th  Cir.  1928),  the  lessee 
paid  the  landlord  a  sum  in  addition  to  rent,  and  the  Court 
held  that  that  smn  was  bonus  and  that,  although  the  rent 
was  currently  deductible,  the  bonus  must  be  capitalized  and 
amortized.  See  KehaJia  Sugar  Company,  Ltd.  v.  Burnet, 
50  F.  2d  322  (D.C.  Cir.  1931)  and  J.  Alland  &  Bro.  Inc.  v. 
United  States,  28  F.  2d  792  (D.C.  Mass.  1928)  where  the 
taxpayer  paid  a  lessee  a  sum  for  an  assignment  of  the 
leasehold  interest,  in  addition  to  agreeing  to  pay  the  rent, 
and  the  Court  held  that  said  sum  was  bonus  and  must  be 
capitalized  and  amortized.  See  also  Reg.  Ill,  Section  29.23 
(a) -10. 
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In  a  mineral  lease,  the  single,  non-recurring  payment 
paid  for  the  entire  lease  and  for  no  specified  portion  of  the 
lease  term,  denominated  bonus,  is  considered  as  advance 
royalty.  The  bonus  is  considered  to  be  a  payment  in  ad- 
vance for  oil  and  gas  to  be  removed. 

"On  the  other  hand,  royalties,  including  bonus, 
are  not  paid  for  time  but  for  oil  and  gas  taken  out, 
and  represent  an  actual  removal  and  disposition  of 
the  contents  of  the  soil."  Commissioner  v.  Wilson, 
76  F.  2d  766.  (5th  Cir.  1935). 

''A  bonus  is  not  proceeds  from  the  sale  of  prop- 
erty, but  payment  in  advance  for  oil  and  gas  to  be 
extracted,  and  is  therefore  taxable  income."  Herring 
V.  Commissioner,  293  U.S.  322,  55  S.  Ct.  179  (1934). 

Bonus  is  ordinary  income  to  the  recipient  subject  to 
the  depletion  deduction.  Burnet  v.  Harm  el,  287  U.S.  103, 
53  S.  Ct.  74  (1932) ;  Murphy  Oil  Company  v.  Burnet,  287 
U.S.  299,  53  S.  Ct.  161  (1932) ;  Palmer  v.  Bender,  287  U.S. 
551,  53  S.  Ct.  225  (1933) ;  Herring  v.  Commissioner,  supra. 
The  payer  of  the  bonus,  since  the  bonus  is  considered  ad- 
vance royalty,  must  recover  the  bonus  through  depletion  as 
production  income  accrues.  Siinray  Oil  Company  v.  Com- 
missioner, 147  F.  2d  692  (10th  Cir.  1945) ;  Canadian  River 
Gas  Co.  V.  Higgins,  151  F.  2d  954  (2nd  Cir.  1945) ;  Quintana 
Petroleum  Co.  v.  Commissioner,  143  F.  2d  588  (5th  Cir. 
1944) ;  Baton  Coal  Co.  v.  Commissioner,  51  F.  2d  469  (3rd 
Cir.  1931).    See  also  Reg.  Ill,  Section  29.23  (m)-lO  (A). 

From  an  examination  of  the  above  mentioned  cases, 
it  can  be  seen  that  the  essential  difference  between  rental 
and  bonus  is  that  rental  is  a  periodic  payment  paid  to  hold 


property  for  specified  portions  of  the  lease  term,  whereas 
bonus  is  a  single,  non-recurring  payment  paid  for  the  lease 
as  a  whole. 

With  this  in  mind,  it  may  be  helpful  to  examine  the 
successive  acts  of  Congress  under  which  the  public  domain 
was  leased  for  oil  and  gas  purposes.  It  is  believed  that  this 
examination  will  aid  in  the  determination  of  whether  the 
rental  herein  involved  was,  in  fact,  one  of  a  series  of  peri- 
odic payments  made  at  stated  times  for  the  use  of  property 
or  was  a  single  payment  made  for  the  "economic  interest", 
i.e.,  the  lease.  If  the  former,  it  should  be  deductible 
as  paid;  whereas  if  it  is  the  latter  it  should  be  recouped 
through  depletion  over  the  lease  term. 

Prior  to  1920,  oil  and  gas  prospecting  on  the  public 
domain  was  authorized  only  under  the  Act  of  May  10,  1872 
(17  Stat.  91),  as  amended  by  the  Act  of  1897  (29  Stat.  526). 
These  Acts,  being  primarily  designed  for  the  mining  indus- 
try, were  not  adaptable  to  the  needs  of  oil  and  gas  explora- 
tion, development  and  production. 

Therefore,  in  1920,  Congress  enacted  the  first  oil  and 
gas  leasing  act  (Leasing  Act  of  February  25, 1920,  41  Stat. 
437).  Under  this  Act  an  applicant  received  a  two-year  pros- 
pecting permit  and  if,  prior  to  the  expiration  of  this  per- 
mit, he  made  discovery  of  a  valuable  deposit  of  oil  or  gas, 
he  had  the  right  to  lease  one-fourth  of  the  acreage  covered 
by  the  permit  at  a  five  per  cent  royalty.  He  further  had  a 
preferential  right  to  lease  the  balance  of  the  acreage  cover- 
ed by  the  permit  at  a  royalty  of  not  less  than  twelve  and 
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one-half  per  cent.  Section  14,  Leasing  Act  of  February  25, 
1920,  41  Stat.  437.  The  Act  further  provided  that  all  lands 
within  a  "known  geological  structure  of  a  producing  oil  or 
gas  field"  and  not  covered  by  a  prospecting  permit  would 
be  leased  by  competitive  bidding  "upon  payment  by  the 
lessee  of  such  bonus  as  may  be  accepted  and  of  such  royalty 
as  may  be  fixed  in  the  lease".  Section  17,  Leasing  Act  of 
February  25, 1920,  supra. 

This  method  of  oil  and  gas  development  of  the  public 
domain  proved  unsatisfactory  and,  therefore,  in  1935,  Con- 
gress radically  revised  the  Leasing  Act  of  1920  by  enacting 
an  amendatory  act,  Act  of  August  21,  1935,  49  Stat.  674. 

Under  the  1935  Act,  prospecting  permits  were  abolished 
except  for  those  then  existing  and  those  filed  ninety  days 
after  the  effective  date  of  the  Act.  For  the  prospecting 
permit  system,  there  was  substituted  a  procedure  by  which 
leases  on  lands  not  within  a  known  geological  structure  of  a 
producing  oil  and  gas  field  were  granted  to  the  first  quali- 
fied applicant  at  a  royalty  of  twelve  and  one-half  per  cent 
where  production  did  not  exceed  fifty  (50)  barrels  per  well 
per  day  and  of  not  less  than  twelve  and  one-half  per  cent 
when  production  exceeded  that  figure.  On  the  other  hand, 
the  issuance  of  leases  on  lands  within  a  known  geological 
structure  were  "conditioned  upon  the  payment  by  the  lessee 
of  such  bonus  as  may  be  accepted"  and  of  such  royalty  as 
may  be  fixed.  On  all  leases,  whether  within  or  without  a 
known  geological  structure,  there  was  required  the  payment 
of  a  rental  of  "not  less  than  twenty-five  cents  per  acre". 
Section  17,  Leasing  Act  of  February  25,  1920,  supra,  as 
amended  by  Act  of  August  21, 1935,  supra. 
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In  1940,  (Act  of  July  8,  1940,  54  Stat.  742),  Congress 
amended  the  1935  Act  by  waiving  advance  rentals  for  the 
second  and  third  years  of  the  lease  term. 

In  1946,  Congress  again  re-examined  the  entire  pro- 
cedure for  leasing  public  domain  lands  for  oil  and  gas  pur- 
jjoses  and  finding  that  the  existing  system  did  not  suffi- 
ciently encourage  ex^Dloration  on  the  public  domain,  enacted, 
after  prolonged  hearings,  the  Act  of  August  8,  1946  (60 
Stat.  950,  30  U.S.C.  181  et  seq.  (Supp.  1946)  ).  In  that  Act 
the  number  of  acres  which  any  one  person  could  hold  under 
oil  and  gas  lease  was  increased  to  14,360  acres  in  any  one 
state,  the  royalty  on  non-competitive  leases,  i.e.,  leases  is- 
sued without  the  payment  of  a  bonus,  was  limited  to  twelve 
and  one-half  jDer  cent  and  for  the  first  time  citizens  were 
granted  the  privilege  of  holding,  in  addition  to  their  lease 
acreage,  acreage  under  option  not  to  exceed  100,000  acres 
in  any  one  state.  The  Act  further  provided  for  the  pay- 
ment of  advance  rentals  annually  on  all  leases,  whether 
competitive  or  non-competitive,  but  maintained  the  princi- 
ple of  the  amendatory  Act  of  July  8, 1940,  supra,  by  waiving 
rentals  for  the  second  and  third  years  of  the  lease  term. 

The  relevant  portions  of  the  1946  Act  are  set  forth  be- 
low: 

"When  the  lands  to  he  leased  are  within  any 
known  geological  structure  of  a  producing  oil  or 
gas  field,  they  shall  he  leased  to  the  highest  respons- 
ible qualified  bidder  by  competitive  bidding  under 
general  regulations,  in  units  of  not  exceeding  six 
hundred  and  forty  acres,  which  shall  be  as  nearly 
compact  in  form  as  possible  upon  the  payment  by 
the  lessee  of  such  bonus  as  may  be  accepted  by  the 
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Secretary  and  of  such  royalty  as  may  be  fixed  in  the 
lease  which  shall  not  be  less  than  121/2  per  centum 
in  amount  or  value  of  the  production  removed  or 
sold  from  the  lease.  When  the  lands  to  he  leased  are 
not  within  any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field,  the  person  first  jnaking  apiili- 
cation  for  the  lease  who  is  qualified  to  hold  a  lease 
under  this  Act  shall  be  entitled  to  a  lease  of  such 
lands  without  competitive  bidding.  Such  leases  shall 
be  conditioned  upon  the  payment  by  the  lessee  of  a 
royalty  of  121/4  per  centum  in  amount  or  value  of 
the  production  removed  or  sold  from  the  lease  .  .  . 
All  leases  issued  under  this  section  shall  be  condi- 
tioned upon  the  payment  by  the  lessee  in  advance 
of  a  rental  of  not  less  than  25  cents  per  .acre  per 
annum.  A  minimum  royalty  of  $1.00  per  acre  in  lieu 
of  rental  shall  be  payable  at  the  expiration  of  each 
lease  year  beginning  on  or  after  a  discovery  of  oil 
or  gas  in  paying  quantities  on  the  lands  leased; 
PROVIDED,  that  in  the  case  of  lands  not  within  any 
known  geological  structure  of  a  producing  oil  or  gas 
field,  the  rentals  for  the  second  and  third  lease  years 
shall  be  waived  unless  a  valuable  deposit  of  oil  or 
gas  be  sooner  discovered."  (Emphasis  supplied.) 
Section  3,  Act  of  August  8,  1946,  60  Stat.  950,  30 
U.S.C.  226  (Supp.  1946). 

Thus,  both  in  the  1935  and  in  the  1946  Acts,  Congress 
sharply  distinguished  between  leases  on  lands  within  a 
known  geological  structure  and  those  not  within  a  known 
geological  structure.  To  obtain  a  lease  on  the  former,  pay- 
ment of  a  bonus  was  required;  whereas,  as  to  the  latter, 
leases  were  issued  to  the  first  qualified  applicant,  no  bonus 
being  required.  Nevertheless,  on  leases  of  both  types,  and 
thus  irrespective  of  whether  a  bonus  was  paid  or  not,  Con- 
gress required  the  payment,  annually  and  in  advance,  of  a 
rental  of  not  less  than  25  cents  an  acre. 
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A  study  of  the  Leasing  Acts  of  1935  and  of  1946  reveals 
that  Congress  had  clearly  in  mind  the  distinction  between 
bonus  and  rental,  purposefully  determining  to  sell  leases, 
i.e.,  charge  a  bonus,  on  lands  within  a  known  structure. 
Equally  clearly,  Congress  determined  not  to  "sell"  leases 
on  unproven  lands  but  determined  that  every  qualified  citi- 
zen should  have  the  right  to  obtain  a  lease  on  such  lands 
provided  he  makes  the  first  application.  On  both  types  of 
leases.  Congress  legislated  that  the  holding  charge  of  not 
less  than  25  cents  per  acre  per  year  should  be  paid. 

The  impression  created  from  a  reading  of  the  Leasing 
Act  as  to  Congressional  intent  is  amply  borne  out  by  a  study 
of  the  history  of  each  of  the  Acts.  Furthermore,  it  is  emi- 
nently reasonable  that  Congress  should  have  distinguished 
between  the  two  types  of  leases.  It  is  highly  logical  that 
when  dealing  with  proven  lands  Congress  would  require  a 
payment  in  advance  for  the  oil  and  gas  to  be  extracted,  i.e., 
a  bonus  payment.  Such  a  payment  would  obviously  be  ad- 
vance royalty  and  subject  to  capitalization.  It  is  equally 
logical  that  Congress  would  require  no  such  payment  when 
dealing  with  wildcat  lands,  but  should  grant  leases  on  such 
land  to  the  first  qualified  applicant  who  paid  the  filing  fee. 

The  failure  to  "sell"  and  require  competitive  bids  and 
bonus  payments  on  lands  not  within  a  known  geological 
structure  did  not  come  about  without  argument.  The  De- 
partment of  the  Interior  strenuously  argued  that  all  oil  and 
gas  leases  should  be  sold  and  that  a  bonus  should  be  paid 
for  all.  Sen.  Rep.  No.  1158,  Committee  on  Public  Lands 
and  Surveys,  74th  Congress,  1st  Session,  Page  3,  contains 
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a  significant  letter  from  Harold  L.  Ickes,  then  Secretary 
of  the  Interior,  dated  February  26,  1935,  and  addressed  to 
the  Committee  Chairman. 

In  this  letter,  Mr.  Ickes  reviews  the  general  custom  of 
leasing  private  and  public  lands  : 

"Under  the  general  custom  of  leasing  lands  for 
the  discovery  and  production  of  oil  and  gas  from  the 
early  days  of  the  industry,  the  lessee  pays  the  lessor 
a  bonus  in  cash  for  the  privilege  of  leasing  and  a 
percentage  royalty  on  production  obtained.  The 
amount  of  bonus  and  royalty  paid  for  private  lands 
has  been  a  matter  for  trading  between  the  inter- 
ested parties.  For  public  lands,  the  percentage  royal- 
ty has  most  generally  been  fixed  by  law  or  regula- 
tion and  the  bonus  determined  by  competitive  bid- 
ding. In  most  cases  a  royalty  of  121/2  per  cent,  plus 
a  cash  bonus  in  dollars  per  acre,  has  been  the  result, 
though  royalties  of  16%  per  cent  are  not  uncommon 
and  higher  royalties  have  been  obtained  under  ex- 
ceptional conditions.  Royalties  of  less  than  121/0 
per  cent  have  been  practically  unknown  in  the  in- 
dustry." 

Mr.  Ickes  protested  that  the  1920  Act  departed  from 
this  established  custom  as  to  oil  and  gas  leasing,  and  that 
the  provision  of  the  1935  Act  granting  leases  to  first  quali- 
fied applicants  on  lands  not  within  a  known  geological  struc- 
ture perpetuated  this  departure  from  established  custom 
and  was  subversive  to  public  interest  in  that  no  bonus  was 
charged  for  this  type  of  lease.  He  argued  strenuously  that 
a  bonus  should  be  charged  on  all  leases  and  the  provision 
in  the  then  proposed  legislation  permitting  leases  on  lands 
not  within  a  known  geological  structure  to  issue,  without 
bonus  payments,  to  first  qualified  applicants,  be  eliminated. 
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See  also  H.  R.  Rep.  No.  1101,  Committee  on  Public 
Lands,  74th  Congress,  First  Session  (1935)  and  H.R.  Rep. 
No.  1747,  Committee  on  Public  Lands,  74th  Congress,  First 
Session  (1935)  wherein  the  same  letter  is  published. 

Despite  this  vigorous  protest  by  the  Department  of 
the  Interior,  Congress  refused  to  sell,  i.e.,  charge  a  bonus 
on,  leases  of  lands  not  within  a  known  geological  structure, 
but  authorized  their  issuance  on  a  first-come  first-served 
basis. 

In  1946,  when  Congress  was  again  considering  amend- 
ing the  Leasing  Act,  the  same  objection  was  raised  by  the 
Department  of  the  Interior.  Furthermore,  the  Department 
apparently  felt  that  the  proposed  legislation  restricted  the 
area  of  competitive  bidding  even  more  than  did  the  1935 
Act.  We  cannot  see  that  such  is  the  case;  however,  it  is 
the  attitude  of  the  Department  of  the  Interior  which  is 
important.  See  letter  dated  March  15,  1946,  from  Acting 
Secretary  of  the  Interior,  Oscar  L.  Chapman,  to  the  Chair- 
man of  the  Committee  on  Public  Lands  and  Surveys,  United 
States  Senate,  Sen.  Rep.  No.  1392,  79th  Congress,  Second 
Session  (1946),  Page  6. 

A  similar  protest  was  made  by  the  Secretary  of  the 
Interior,  J.  A.  Krug,  to  the  Chairman  of  the  Committee  on 
Public  Lands,  House  of  Representatives.  See  H.  R.  Rep. 
No.  2446,  79th  Congress,  Second  Session  (1946),  Page  5. 
Furthermore,  the  Secretary  protested  even  more  strenu- 
ously to  the  Committee  on  Public  Lands  and  Surveys  at 
hearings  held  at  Washington,  D.C.,  May  7,  8  and  9,  1946. 
At  these  hearings,  the  Secretary  stated : 
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"The  Government  would  be  prevented  by  this 
provision  from  realizing  a  revenue  from  many  areas 
which  are  reasonably  believed  to  contain  oil  and  gas 
but  which  have  not  been  proved  to  be  productive. 

Since  neither  this  Department  nor  the  Depart- 
ment of  Agriculture,  as  a  rule,  has  experienced  diffi- 
culty in  finding  bidders  for  any  land  offered  for 
lease,  it  is  apparent  that  there  is  no  necessity  for 
such  a  restriction  in  order  to  promote  prospecting. 

As  a  matter  of  fact,  I  understand  that  the  De- 
partment of  Agriculture  feels  that  this  Department 
has  been  too  conservative  in  offering  prospective 
lands  for  bidding,  and  that  it  believes  leases  should 
be  sold  rather  than  issued  upon  norA-competitive 
applications,  in  any  area  where  an  active  competitive 
interest  is  found  to  exist. 

There  is  merit  in  this  assumption  from  the 
standpoint,  at  least  of  revenue  for  the  people  of 
the  West,  who  are  the  ultimate  beneficiaries  of  the 
fiscal  provisions  of  the  Mineral  Leasing  Act. 

The  practice  of  offering  unproven  lands  for 
competitive  bidding  is  followed  by  many  states  with 
respect  to  some  or  all  of  their  own  lands. 

New  Mexico,  in  particular,  appears  to  have 
found  it  profitable  to  do  so,  as  it  collected  over 
$1,000,000  bonuses  during  the  fiscal  year  1944. 

Most  private  landowners  also  obtain  some  bonus 
for  a  lease.  In  any  event,  there  can  be  no  substantial 
argument  against  the  sale  of  leases  on  lands  reason- 
ably believed  to  contain  oil  and  gas,  whether  that 
belief  is  based  on  their  relation  to  known  oil  lands 
or  as  the  result  of  geologic  inference.  Hearings  he- 
fore  the  Co?}imittee  on  Public  Lands  and  Surveys,  on 
S.  1236,  79th  Congress,  Second  Session  (1946),  Page 
238." 
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The  same  type  of  protest  was  made  b}?^  Mr.  J.  D.  Wolf- 
sohn,  Assistant  Commissioner  of  the  General  Land  Office, 
Department  of  the  Interior,  who  stated  to  the  Committee 
on  Public  Lands  and  Surveys  as  follows : 

"/  see  no  reason  why  the  United  States  should 
make  a  free  graM  of  the  right  to  lease  land  reason- 
ably believed  to  contain  oil  or  gas  which  a  state  or 
a  private  oivner  would  he  able  to  sell  for  a  substan- 
tial sum."  Hearings  before  the  Committee  on  Pub- 
lic Lands  and  Surveys  on  S.  1236,  79th  Congress, 
Second  Session  (1946).   (Page  254). 

An  early  draft  of  the  1946  Act  provided  for  the  trans- 
fer of  Department  of  Agriculture  lands  to  the  Department 
of  the  Interior  for  oil  and  gas  leasing  purposes.  The  Secre- 
tary of  Agriculture,  Clinton  P.  Anderson,  addressed  a  letter 
dated  March  8,  1946,  to  the  Chairman  of  the  Committee  on 
Public  Lands  and  Surveys,  in  which  the  Secretary  of  Agri- 
culture exjn-essed  concern  as  to  the  loss  of  revenue  which 
would  result  from  leasing  lands  not  within  a  known  geologi- 
cal structure,  without  requiring  a  bonus.  He  stated  as  fol- 
lows: 

"Aside  from  the  question  of  administrative 
coordination,  S.  1236  presents  an  important  question 
of  public  policy,  namely,  the  procedure  to  be  follow- 
ed in  dis]30sing  of  oil  and  gas  privileges  in  lands 
which  are  not  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field.  Lender  the  procedures 
of  the  Federal  Mineral  Leasing  Act,  such  lands  are 
subject  to  the  principle  of  first  in  time,  first  in  right, 
the  first  qualified  applicant  establishing  a  prefer- 
ence or  priority  under  w^hich  the  payment  of  a  filing 
fee  is  all  that  is  required,  no  competitive  bid  or 
bonus  being  necessary.  The  oil  and  gas  regulations 
of  this  Department  are  based  on  a  different  princi- 
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pie,  namely,  that  if  an  active  competitive  interest 
is  found  to  exist  within  a  particular  territory  the 
oil  and  gas  privileges  will  be  disposed  of  only  by 
competitive  bid  even  though  the  lands  are  not  within 
the  known  geologic  structure  of  a  producing  field." 
Reports  submitted  to  Committee  on  Public  Lands 
and  Surveys  by  the  Department  of  the  Interior  and 
the  Department  of  Agriculture,  79th  Congress, 
Second  Session  (1946)  (Committee  Print). 

The  Secretary  then  demonstrated  the  loss  of  revenue 
which  would  have  been  sustained  had  the  1935  Act  applied 
to  agricultural  lands  and  the  Department  of  Agriculture 
had  been  unable  to  charge  bonuses  except  when  lands  were 
within  a  known  geological  structure. 

Apparently  as  a  result  of  this  protest,  agricultural 
lands  were  eliminated  from  the  bill.  Nevertheless,  the  pro- 
tests of  the  DejDartment  of  the  Interior  were  in  vain  and 
the  bill  was  enacted  as  proposed,  resulting  only  in  the  sell- 
ing of  leases  on  lands  within  a  known  geological  structure. 

It  would,  therefore,  appear  that  the  purpose  of  the 
bill  as  stated  by  Senator  O'Mahoney  prevailed. 

''The  bill  is  designed  to  stimulate  the  discovery 
of  new  petroleum  reserves ;  to  promote  the  develop- 
ment of  oil  and  gas  on  some  300,000  square  miles  of 
potential  oil  lands  of  the  public  domain ;  to  grant  in- 
centives which  will  bear  as  their  rewards  American 
leadership  in  industry  and  world  affairs."  Sen.  Rep. 
No.  1302,  79th  Congress,  Second  Session  (1946), 
Page  1. 

As  a  further  indication  that  Congress  was  fully  aware 
of  the  difference  between  bonus  and  rental,  it  is  interesting 
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to  note  that  Acting  Secretary  of  the  Interior,  Oscar  L. 
Chapman,  in  his  letter  previously  mentioned,  protested  the 
waiver  of  second  and  third  year  rentals  on  the  grounds  that 
no  one  should  be  permitted  to  "hold  public  land  rent  free". 
He  stated  as  follows : 

''It  is  recommended  that  the  Act  (Act  of  July 
8, 1940)  be  repealed  and  that  the  provision  contained 
in  S.  1236  be  deleted.  There  is  no  reason  for  permit- 
ting a  lessee  to  hold  public  land  rent  free  without 
development.  The  relatively  low  rate  of  rental  of 
50  cents  per  acre  for  the  first  year  and  25  cents  an 
acre  for  each  subsequent  lease  year  charged  for 
undeveloped  federal  lands  is  sufficiently  low  to  en- 
courage the  acquisition  of  leases  without  waiver  of 
the  second  and  third  year  rentals."  Sen.  Rep.  No. 
1392,  79th  Congress,  Second  Session  (1946),  Page 
10. 

In  summary,  Congress  was  clearly  aware  of  the  differ- 
ence between  bonus  and  rental  and  purposefully  refused  to 
sell  leases,  i.e.,  charge  a  bonus,  on  leases  not  within  a  known 
geological  structure.  Congress  did,  however,  charge  rent- 
als on  all  leases,  whether  within  or  without  a  known  geologi- 
cal structure,  but  explicitly  waived  rentals  for  the  second 
and  third  years  on  non-competitive  leases. 

The  Leasing  Act  and  the  legislative  history  of  the  Act 
clearly  shows  that  Congress  intended  lessees  to  purchase 
the  "economic  interest"  granted  by  a  lease  where  the  lands 
are  within  a  known  geological  structure,  payment  of  a  bonus 
being  provided.  On  the  other  hand,  where  the  lands  aret 
not  within  a  known  geological  structure,  Congress  intended 
as  a  matter  of  policy  to  make  a  "free  grant"  of  the  lease 
(economic  interest)  to  the  first  qualified  applicant. 
Congress  required  that  annual  rentals  be  paid  on  both  types 
of  leases. 
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In  view  of  the  clear  understanding  of  Congress  of  the 
difference  between  bonus  and  rental  and  the  different  func- 
tion of  each,  and  further,  in  view  of  the  specific  and  con- 
sidered Congressional  refusal  to  charge  a  bonus  on  the  type 
of  lease  herein  involved,  Respondents  respectfully  submit 
that  the  statement  of  Petitioner  that  the  rentals  were  paid 
for  the  "economic  interest",  i.e.,  as  purchase  price  of  the 
lease,  is  erroneous  and  that  Petitioner's  effort  to  convert 
rental  into  bonus  or  advance  royalty  should  fail. 

Petitioner  argues  that  the  lease  form  supports  his  con- 
tention. He  states  that  Section  1  grants  the  lease  "in  con- 
sideration of  rents  and  royalties  to  be  paid  and  the  condi- 
tions and  covenants  to  be  observed."  Obviously,  all  leases 
of  whatsoever  nature  are  granted  in  consideration  of  the 
rents  and  other  covenants  to  be  observed.  This  does  not 
mean,  however,  that  rents  are  not  rents  and  must  be  capital- 
ized. Nor  do  other  provisions  of  the  lease  discussed  by  Peti- 
tioner seem  significant,  i.e.,  that  the  lessee  has  the  right 
to  use  the  surface  of  the  lands,  that  second  and  third  year 
rentals  are  waived,  and  that  a  lessee  could  assign  or  sub- 
lease. 

Petitioner  devotes  a  large  portion  of  his  brief  to  the 
proposition  that  a  bonus,  i.e.,  a  payment  made  for  the  "eco- 
nomic interest",  must  be  capitalized,  and  recouped  through 
depletion  deductions  as  oil  and  gas  is  produced,  or  if  no  oil 
and  gas  is  produced,  then  as  a  deduction  in  the  year  of  sur- 
render of  the  lease.  Respondents  agree  with  this  statement. 
Unquestionably,  where  the  payment  is  a  bonus  the  conse- 
quences mentioned  above  follow.    This  is  the  holding  of 
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Swnray  Oil  Co.  v.  Commissioner,  supra,  and  Canadimi  River 
Gas  Co.  V.  Higgins,  supra,  both  of  which  are  discussed  at 
great  length  by  Petitioner  in  his  brief.  It  is  also  the  hold- 
ing of  Quintana  Petroleum  Co.  v.  Com?nissioner,  supra, 
and  Baton  Coal  Co.  v.  Commissioner,  supra,  cited  in  Peti- 
tioner's brief;  it  is  the  substance  of  Regulation  111,  Section 
29.23  (m)-l  and  (m)-lO  to  the  Internal  Revenue  Code, 
mentioned  in  Petitioner's  brief.  To  the  extent  that  Jeffer- 
son Lake  Sulphur  Co.  v.  Lambert,  (E.D.  La.),  decided  June 
29,  1955  (1955  P-H,  Par.  72,  863),  conflicts  with  the  above 
decisions  we  concur  with  Petitioner  that  it  is  wrongly  de_ 
cided. 

All  this,  how^ever,  begs  the  question.  Obviously  if  the 
payment  here  involved  is  for  the  acquisition  of  the  lease- 
hold and  thus  is  a  bonus,  it  must  be  capitalized.  The  es- 
sential question  to  be  decided  is  what  is  the  true  nature 
of  the  payment  here  involved;  Petitioner  never  attempts 
to  answer  this  question,  but  assumes  that  the  payments 
were  bonuses. 

Petitioner  states  that  the  name  given  the  payment 
should  not  be  controlling  and  cites  Southwestern  Hotel  Co. 
V.  U.S.,  115  P.  2d  686  (1940),  where  the  Fifth  Circuit,  in 
discussing  whether  certain  payments  made  pursuant  to  a 
mineral  lease  should  be  capitalized  correctly  refused  to 
allow  the  name  given  to  the  payment  to  control,  stating: 

"If  the  name  controlled  the  fact,  this  tax  could 
be  avoided  by  the  ignorant  by  chance  misnomer  or 
by  the  learned  by  intentional  misnomer."  (At  page 
688). 
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Respondents  concur  that  the  name  given  the  payment 
should  not  control  and  that  "the  ignorant  by  chance  mis- 
nomer or  .  .  .  the  learned  by  intentional  misnomer"  should 
not  avoid  a  tax.  However,  Congress,  when  it  employed  the 
word  "rental"  was  not  ignorant  of  the  distinction  between 
rental  and  bonus,  but  was  extremely  well  informed  concern- 
ing the  substance  and  true  nature  and  meaning  of  the  terms. 
The  legislative  history  of  the  Leasing  Act  shows  that  Con- 
gress employed  the  term  "rental"  because  the  term  ex- 
pressed the  true  substance  of  what  Congress  intended  the 
pajanent  to  be.  Furthermore,  Respondents  cannot  believe 
that  Petitioner  contends  that  Congress  was  guilty  of  "an 
intentional  misnomer". 

POINT  III. 

ESTABLISHED  PRECEDENTS  SUPPORT  THE  DECISION 
OF  THE  COURT  BELOW. 

In  addition  to  the  foregoing,  the  Petitioner  appears 
to  argue  that  since  lessees  under  Federal  oil  and  gas  leases 
have  an  "economic  interest"  in  the  oil  and  gas  in  place,  all 
payments  by  the  lessee  to  the  lessor  (except  delay  rentals) 
must  be  capitalized. 

The  "economic  interest"  concept  was  developed  to  as- 
sist in  determining  when  a  taxpayer  was  entitled  to  the 
depletion  allowance  on  production  royalties  or  advance 
royalties.  Burnet  v.  Harmel,  supra;  Murphy  Oil  Co.  v. 
Burnet,  supra;  Palmer  v.  Bender,  supra;  Herring  v.  Com- 
missioner, supra;  Burton-Sutton  Oil  Co.  v.  Commissioner, 
328  U.S.  25,  90  L.  Ed.  1062  (1945).  As  stated  in  the  Burton- 
Sutton  case  and  as  quoted  by  Petitioner  in  his  brief  a  tax- 
payer has  an  "economic  interest"  in  oil  and  gas  in  place 
when  his  "possibility  of  profit"  depends  "solely  upon  the 
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extraction  and  sale  of  the  oil".  If  a  taxpayer  has  this  eco- 
nomic interest,  he  is  then  entitled  to  the  depletion  allow- 
ance. 

There  is  no  question  but  that  the  lessee  of  a  Federal 
oil  and  gas  lease  is  entitled  to  depletion  on  production  from 
that  lease  and  has  the  necessary  "economic  interest"  to 
support  the  depletion  deduction.  It  is  a  non  sequitur,  how- 
ever, to  say  that  because  a  lessee  has  this  economic  inter- 
est, all  payments  which  he  makes  to  the  lessor,  except  so- 
called  "delay"  rentals,  must  be  capitalized. 

Obviously  no  such  rule  has  been  adopted  by  the  courts. 
The  courts  have  examined  each  jDayment  made  by  a  lessee 
to  a  lessor  to  determine  its  true  nature,  i.e.,  whether  it  be 
truly  a  rental  and  thus  deductible  or  bonus  and  thus  non- 
deductible. 

In  determining  the  true  nature  of  the  payment,  the 
lease  agreement,  the  name  given  the  payment  and  the  intent 
of  the  parties  are  of  first  importance.  In  Continental  Oil 
Co.,  36  B.T.A,  693  (1937),  the  lease  agreement  provided 
for  a  five  year  lease  extension  upon  the  payment  annually 
of  a  specified  sum.  The  court,  relying  on  the  expressed 
intent  of  the  parties,  held  as  follows : 

"It  appears  to  us  that  parties  to  the  contract 
plainly  indicated  therein  their  intention  that  the  ad- 
vance yearly  payments  for  the  annual  extensions 
of  the  leases  should  not  be  considered  as  payments 
for  mineral  until  production  began  and  that  the  pay- 
ment in  question  here  was  made  for  rental  'without 
operations  or  production'  merely  to  hold  the  prop- 
erty until  the  lessee  should  bring  it  into  production." 
(At  Page  698). 
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Similarly  in  Houston  Farms  Development  Co.  v. 
United  States,  131  F.  2d  577  (5tli  Cir.,  1942),  the  court 
looked  to  the  agreement  to  determine  the  nature  of  the  pay- 
ment and  stated: 

"Whether  the  $25,000  paid  was  for  mere  delay, 
rather  than  for  oil  expected  to  be  produced,  is  best 
ascertained  from  the  agreement  of  the  parties."  (At 
Page  579). 

Where  the  exjiressed  intent  of  the  parties  is  not  in  ac- 
cord with  their  true  intent  as  observed  through  the  indicia 
of  the  payment,  the  courts  have  ignored  the  expressed  in- 
tent. For  instance,  in  Charles  H.  Merillat,  9  B.T.A.  813 
(1927),  a  payment  called  "advance  royalties"  was  held,  in 
fact,  to  be  rental  and,  therefore,  deductible.  On  the  other 
hand,  in  James  Lewis  Caldwell  McFaddin,  2  T.C.  395  (1943), 
a  i^ayment  called  "rental"  was  held  to  be  minimum  royalty. 

In  Alice  G.  K.  Kleherg,  43  B.T.A.  277  (1941),  the  agree- 
ment provided  for  annual  rentals  of  $3,957.07  but  further 
provided  that  they  be  discounted  to  present  value  and  paid 
one-half  in  1933  and  one-half  in  1934.  The  Court  viewed  the 
transaction  as  follows: 

"Petitioner  in  consideration  of  the  payment  of 
$49,313.83  payable  to  her  in  two  instalhnents  plus  a 
reserve  oil  and  gas  royalty  of  one-eighth  (%)  of  the 
oil  and  gas  to  be  produced  leased  her  30,439  acre 
tract  for  a  period  of  twenty  years,  and  thereafter 
as  to  any  developed  structures  for  so  long  as  pro- 
duction is  had  from  such  structures.  Under  this 
state  of  facts,  we  hold  that  the  $24,656.92  received 
by  Petitioner  in  1933,  was  a  bonus  in  the  nature  of 
advance  royalties  and  that  Petitioner  is  entitled  to 
percentage  depletion  thereon."  (At  Page  294). 
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Petitioner  concedes  that  a  "delay"  rental  may  be  de- 
ducted. See  Petitioner's  brief,  pages  9  and  10.  The  typipal 
delay  rental,  in  the  words  of  Petitioner,  secures  "for  the 
payor  the  right  to  hold  the  leases  for  the  succeeding  year 
or  years  without  the  necessity  of  drilling  wells  or  making 
further  payments  except  royalties  on  the  minerals  pro- 
duced". 

Petitioner  must  consider  delay  rentals  not  to  be  rent. 
Otherwise  he  could  not  concede  their  deductibility.  The 
courts,  however,  have  held  these  delay  rentals  deductible, 
not  because  they  are  different  from  rent,  but  because,  in 
fact,  they  are  true  rents.  In  Commissioner  v.  Wilson, 
supra,  the  Court  stated : 

"The  'delay  rentals'  on  oil  and  gas  leases  are 
rents  within  the  rule  just  announced.  They  accrue 
by  the  mere  lapse  of  time  like  any  other  rent.  They 
do  not  depend  on  the  finding  or  production  of  oil 
or  gas  and  do  not  exhaust  the  substance  of  the  land. 
While  having  some  likeness  to  a  bonus  payment 
w^hich  is  held  to  be  advance  rovaltv,  Murphy  Oil 
Co.  V.  Burnet,  287  U.S.  299,  53  S."  Ct."  161,  77  L.  Ed. 
318;  Burnet,  Commissioner  v.  Harmel,  287  U.S.  103, 
53  S.  Ct.  74,  77  L.  Ed.  199,  the  delay  rental  is  not 
paid  directly  or  indirectly  for  oil  to  be  produced, 
but  is  for  additional  time  in  which  to  utilize  the  land. 
We  hold  it  to  be  rent.  Caruthers  v.  Leonard,  (Tex, 
Comm.  App.)  254  S.W.  779,  783;  Sneed  v.  Commis- 
sioner, 30  B.T.  A.  1121. 

''On  the  other  hand,  royalties,  including  bonus, 
are  not  paid  for  time  but  for  oil  and  gas  taken  out, 
and  represent  an  actual  removal  and  disposition 
of  the  contents  of  the  soil."  (At  Page  769). 

This  language  was  quoted  with  approval  in  J.  T.  Sneed, 
Jr.,  33  B.T. A.  478,  483  (1935).    See  also  I.T.  3401,  1940-2, 
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C.B.  199,  where  Petitioner  himself  states  "there  is  no  dis- 
tinction between  the  term  'rent'  in  the  sense  that  that  term 
ordinarily  is  used  and  'delay  rentals'." 

Furthermore,  rentals  which  have  been  held  to  be  de- 
ductible are  by  no  means  confined  to  delay  rentals.  In 
Houston  Farms  Development  Co,  v.  United  States,  supra, 
the  taxpayer  took  5,000  acres  of  land  under  a  so-called  se- 
lection lease.  The  lease  agreement  provided  that  the  lease 
would  terminate  within  fifty-five  days  "unless  on  or  before 
that  date,  lessee,  at  its  election,  pays  to  lessor  .  .  .  $12.50 
per  acre  for  all  or  such  part  of  the  land  as  lessee  desires 
to  retain."  At  the  end  of  each  successive  year  thereafter 
the  lease  agreement  provided  for  the  payment  of  a  typical 
"delay  rental"  of  $5.00  an  acre.  Prior  to  the  end  of  the 
fifty-five  days,  the  lessee  selected  certain  land  and  paid  at 
the  rate  of  $12.50  per  acre.  The  Court  found  the  payment 
to  be  "in  the  nature  of  rent"  and  thus  deductible. 

In  the  Merillat  case,  supra,  the  lessee,  among  other 
expenditures,  paid  a  smn  on  an  oil  and  gas  lease  pursuant  to 
a  lease  provision  which  stated  that  "until  a  producing  well 
is  completed  on  said  premises  the  lessee  shall  pay  ...  as 
advance  royalty  .  .  .  fifteen  cents  per  acre  per  annmn  in 
advance  for  the  first  and  second  years,  thirty  cents  per  acre 
per  annum  in  advance  for  the  third  and  fourth  years". 
The  Court  there  held  the  payments  to  be  rental  and  thus 
deductible. 

In  Continental  Oil  Co.,  supra,  where  annual  cash 
payments  were  to  be  made  until  production  was  obtained, 
the  Court  found  that  the  payment  was  made  "merely  to 
hold  the  property  until  the  lessee  should  bring  it  into  pro- 
duction". It,  therefore,  was  rental. 
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The  above  cases  did  not  involve  "delay"  rentals ;  how- 
ever, the  courts  found  the  payments  to  be  rentals  and, 
therefore  permitted  the  deduction.  Thus  the  conclusion  of 
Petitioner,  that  prior  to  Olen  F.  Feather  stone,  22  T.C.  763 
(1954)  and  United  States  v.  Dougan,  214  F.  2d  511  (10th 
Cir.  1954)  only  technical  delay  rentals  were  deductible, 
is  erroneous. 

The  mechanical  rule  argued  for  by  Petitioner,  i.e.,  that 
all  payments  except  delay  rentals  made  by  a  mineral  lessee 
to  a  mineral  lessor  must  be  capitalized,  leads  to  absurb  situ- 
ations. For  instance,  under  the  Leasing  Act,  Congress  pro- 
vided that  leases  on  known  geological  structures  should  be 
sold  and  a  bonus  paid  therefor,  but  that  leases  on  other 
lands  should  be  issued  to  the  first  qualified  applicant.  Con- 
gress required  payment  of  annual  rentals  on  both  types  of 
lease. 

Petitioner  would  have  lessees  capitalize  the  rental  as 
well  as  the  bonus  apparenth^  on  the  grounds  that  the  nature 
and  purpose  of  both  payments  are  identical.  The  absurdity 
of  this  argument  is  readily  apparent.  Congress  recognized 
a  difference  between  bonus  and  rental,  and  over  the  objec- 
tion of  the  Department  of  the  Interior,  provided  that  leases 
on  lands  outside  known  geological  structures  should  not  be 
sold  but  that  a  free  grant  of  such  leases  should  be  made  to 
the  first  qualified  applicant.  Congress  recognized  that  the 
rental  was  a  charge  which  held  land  for  specified  periods. 
As  previously  discussed,  the  waiver  of  the  rental  for  the 
second  and  third  year  of  the  lease  term  was  strenuously 
but  unsuccessfully  objected  to  by  the  Department  of  the 
Interior  on  the  grounds  that  no  Federal  lands  should  be 
held  "rent  free". 
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If  Petitioner's  argument  should  prevail  a  similar  situ- 
ation would  arise  in  the  instance  of  certain  leases  on  state 
lands.  For  instance,  in  New  Mexico,  the  statutes  (New 
Mexico  Statutes  Annotated  1953,  Title  7,  Chapter  11,  Sec- 
tions 9  and  10)  confer  on  the  Commissioner  of  Public  Lands 
the  authority  to  sell  leases,  i.e.,  charge  bonuses,  in  areas  of 
his  choosing.  If  Petitioner's  argument  should  prevail,  the 
bonus  re([uired  to  be  paid  by  the  Commissioner  on  certain 
lands  and  the  annual  rental  which  the  statute  provides  must 
be  paid  on  all  lands  would  be  treated  as  one  and  the  same 
type  of  payment. 

Petitioner  relies  on  Jefferson  Lake  Sulphur  Co.  v.  Lam- 
bert, supra,  the  holding  of  which  he  states  is  contrary  to  the 
Feather  stone  and  Dougan  cases.  There,  the  lessee  of  a 
mineral  lease  agreed  to  pay  $300,000.  This  $300,000  was 
payable  in  quarterly  installments  of  $7,500  each  during  the 
years  of  a  ten  year  primary  term.  The  taxpayer  argued 
that  these  installment  payments  were  deductible  as  rentals 
under  Section  23  (a)  (1)  (A),  Internal  Revenue  Code,  1939. 
The  Court  said  that  the  taxpayer's  position  was  supported 
by  the  Dougan  and  Featherstone  cases,  supra,  but  indicated 
it  felt  the  cases  were  wrongly  decided. 

The  factual  situations  in  the  Dougan  and  the  Feather- 
stone  cases  are  entirely  different  from  the  factual  situa- 
tion in  the  Jefferson  Lake  case,  where  the  payments  in  ques- 
tion were  installments  of  a  $300,000  bonus.  Therefore, 
Respondents  submit  that  in  the  Jefferson  Lake  case  a  true 
bonus  was  involved,  and  the  case  cannot  be  used  as  author- 
ity contra  to  the  Dougan  and  Featherstone  cases. 

The  logical  difficulty  in  attempting  to  confine  true 
rentals  to  "delay"  rentals  was  well  stated  by  the  Court  in 
the  Featherstone  case: 
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".  .  .  Respondent  would  have  us  distinguish  between 
delay  rentals  and  the  first  year  payments  involved 
in  this  proceeding.  It  is  our  opinion,  however,  that 
the  two  differently  styled  payments  are  neverthe- 
less in  substance  the  same.  Both  are  fixed  sums 
paid  in  advance  to  secure  for  the  payor  the  right  to 
hold  the  lease  for  the  succeeding  year  or  designated 
jieriod  without  the  necessity  of  drilling  wells  or  mak- 
ing further  payments,  except  royalties  on  the  min- 
eral produced.  Neither  payment  is  deemed  compen- 
sation for  the  mineral  extracted  from  the  soil,  al- 
though, in  the  event  of  production,  the  first-year 
payment  may  be  credited  against  current  royalties. 
But  that  would  be  true  also  of  payments  for  subse- 
quent lease  years,  which  payments  respondent  here 
concedes  are  deductible.  Moreover,  even  if  it  is  true, 
as  respondent  alleges,  that  a  lessee  acquires  an 
economic  interest  in  oil  or  gas  in  place  upon  making 
a  first-year  payment,  it  is,  in  our  opinion,  equally 
true  that  a  lessee  retains  a  similar  interest  on  paying 
a  delay  rental.  It  would  seem  then  that  the  delay 
rentals  possess  no  fewer  attributes  of  a  'capital  in- 
vestment' than  do  the  annual  payments  in  the  case  at 
bar.  Yet  for  tax  purposes  it  is  undisputed  that  delay 
rentals  are  deductible  by  the  payor  and  non-deplet- 
able  by  the  payee  ..." 

The  Tenth  Circuit  in  the  Dongan  case,  supra,  held  that 
first  year  rentals  paid  on  Federal  oil  and  gas  leases  were 
tme  rentals  and  in  support  of  its  holding,  pointed  to  well 
established  authorities. 

"The  payments  here  were  made  as  a  condition 
for  the  continued  use  and  possession  of  a  defeasible 
interest  in  the  minerals  quite  as  much  as  advance 
payments  for  annual  extension  of  leases  in  Contin- 
ental Oil  Co.  V.  Commissioner,  36  B.T.A.  693,  or  the 
delay  rentals  in  Sneed  v.  Commissioner,  33  B.T.A. 
478  and  Houston  Farms  Development  Co.  v.  United 
States,  supra.   In  all  of  these  cases  the  lessors  un- 
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successfully  sought  to  treat  the  receipt  of  payments 
as  in  the  nature  of  depletable  bonuses  or  advance 
royalties.  In  Merillat  v.  Cormnissioner,  9  B.T.A. 
813,  'advance  royalties  and  rentals'  paid  for  the  ex- 
tension of  a  departmental  oil  and  gas  lease  were  held 
to  be  deductible  expenses  in  the  year  in  which  they 
were  paid."  (At  page  514). 

POINT  IV 

THE  RESPONDENTS  WERE  IN  A  TRADE  OR  BUSINESS 
INCIDENT  TO  THE  OIL  AND  GAS  LEASES  AND  THE  RENT- 
ALS WERE  DEDUCTIBLE  UNDER  SECTION  23  (a)  (1)  (A), 
BUT  EVEN  IF  IT  BE  ASSUMED  THAT  THEY  WERE  NOT 
ENGAGED  IN  SUCH  TRADE  OR  BUSINESS,  THE  RENTAL 
PAYMENTS  ARE  DEDUCTIBLE  UNDER  SECTION  23  (a)  (2) 
OF  THE  INTERNAL  REVENUE  CODE  OF  1939. 

(a)  Said  rentals  were  paid  for  the  purposes  of  Re- 
spondents' trade  or  business. 

At  pages  30-31  and  33-35  of  the  brief,  the  Petitioner 
presents  an  argument  that  the  payments  in  question  may 
not  be  deductible  under  Section  23  (a)  (1)  (A)  of  the 
Internal  Revenue  Code  because,  "At  best,  in  so  far  as  the 
record  shows,  the  taxpayer,  together  with  his  partners, 
was  engaged  solely  in  a  series  of  a  few  isolated  transactions 
whereby  he  made  investments  in  oil  and  gas  leases,  but 
this,  needless  to  say,  did  not  constitute  carrying  on  a  trade 
or  business  within  the  rule  of  the  Higgms  case,  supra". 

The  aforesaid  arguments  on  the  part  of  the  Petitioner 
are  purely  technical  in  nature  and  confuse  the  singular 
issue  before  the  Court.  The  evidence  is  uncontroverted 
that  the  Respondents  are  and  were,  during  the  years  here- 
in involved,  husband  and  wife  and  that  the  Respondent 
Robert  H.  Miller  is  a  geologist  and  is  and  has  been  engaged 
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in  various  enterprises  in  the  oil  and  gas  field  (R.24).  These 
facts  are  admitted  by  the  Petitioner  at  page  3  of  his  brief. 

As  concerns  the  requirements  of  Section  23  (a)  (1)  (A) 
that  the  expenses  be  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  "trade  or  business",  reference  is 
made  to  the  following  quotation  in  4  Mertens,  Law  of 
Federal  Income  Taxation  (1942)  at  page  310: 

"It  has  been  said  that  carrying  on  a  trade  or 
business  involves  'holding  one's  self  out  to  others 
as  engaged  in  the  selling  of  goods  or  ser\dces'."  Dep- 
uty, et  al  Administrators  v.  Pierre  S.  Du  Pont,  30S 
U.S.  488  (1940),  84  L.  Ed.  416,  60  S.  Ct.  363.  ''In 
order  that  the  taxpayer's  activities  may  be  charac- 
terized as  trade  or  business  it  is  not  necessary  that 
the  taxpayer  have  a  reasonable  expectation  of  profit 
from  the  conduct  of  the  enterprise.  It  is  necessary, 
however,  that  the  enterprise  be  initiated  and  con- 
ducted in  good  faith  by  the  taxpayer  with  the  inten- 
tion of  making  a  profit  or  of  producing  income.  The 
factor  of  profit  is  only  significant  in  so  far  as  it 
affords  a  means  of  distinguishing  between  an  enter- 
prise conducted  as  a  business  and  as  a  hobby. 

The  term  'business'  is  at  least  broader  than  the 
lay  concept,  in  that  it  includes  income  from  the  pro- 
fessions and  the  arts  as  well  as  from  ordinary  com- 
mercial activities  .  .  ." 

Apparently  the  Petitioner  is  making  the  contention  that 
deduction  should  be  denied  under  Section  23  (a)  (1)  (A) 
because  he  claims  the  Respondents  obtained  an  "equity" 
in  the  leases.  It  is  submitted  that  the  term  "equity"  as 
used  in  Section  23  (a)  (1)  (A)  positively  does  not  mean 
the  interest  ordinarily  obtained  by  a  lessee  in  securing  a 
lease.  Equity,  as  used  in  Section  23  (a)   (1)   (A)  means  a 
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beneficial  interest  or  title  in  the  property  substantially 
equivalent  to  legal  title.  Typical  applications  of  the  mean- 
ing of  the  words  "title"  and  "equity"  in  Section  23  (a)  (1) 
(A)  are  involved  in  the  numerous  taxation  cases  dealing 
with  purchases  of  chattels  which  are  disguised  as  leases 
and  wherein  the  purchase  payments  are  denominated  rent- 
als, but  are  in  fact  deferred  installment  payments  to  acquire 
title. 

For  example,  reference  is  made  to  the  case  of  Benton 
V.  Commissioner,  197  F.  2d  745  (5th  Cir.,  1952),  wherein  the 
court  stated: 

"If  the  parties  in  good  faith  actually  intended 
to  enter  into  a  lease  contract,  then  the  taxpayer,  up 
until  the  time  that  he  exercised  his  option  to  pur- 
chase, acquired  no  title  to  or  equity  in  the  property. 
For  the  Commissioner  and  the  Tax  Court  to  decide 
solely  by  the  application  of  an  objective  economic 
test  that  the  taxi^ayer  had  an  equity  in  the  pro- 
perty, effectively  begs  the  question  to  be  decided, 
namely  whether  what  was  in  form  a  lease  was  in 
substance  and  according  to  the  real  intention  of  the 
parties  a  conditional  sale  contract." 

See  also  Judson  Mills,  11  T.  C.  25,  wherein  the  tax- 
payer, a  textile  producer,  acquired  new  mill  machinery 
under  agreements  called  leases  whereby  it  was  required 
to  make  fixed  monthly  payments  called  rentals  to  the  mach- 
inery manufacturers  for  about  five  years  and  could  then 
acquire  title  to  the  machinery  by  the  payment  of  a  relatively 
small  additional  amount.  The  Tax  Court  there  held  that 
the  monthly  amounts  paid  were  not  deductible  as  rentals 
because  the  taxpayer  acquired  an  equity  interest  in  the 
machinery. 
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If  the  term  "equity"  were  to  be  used  in  the  sense  that 
the  Petitioner  contends,  rentals  relating  to  all  leases  would 
be  denied  deduction  under  Section  23  (a)  (1)  (A)  because 
every  lessee  would  have  a  so-called  "equity"  in  the  lease. 

(b)  Said  rentals  were  ordinary  and  necessary  ex- 
penses deductible  under  Section  23  (a)  (2)  of  the  Internal 
Revenue  Code. 

Section  23  (a)  (2)  was  added  to  the  Internal  Revenue 
Code  to  avoid  the  type  of  argument  advanced  by  the  Peti- 
tioner and  to  permit  an  individual  to  deduct  amounts  spent 
in  income  producing  activities  or  in  managing  and  main- 
taining his  investments  even  though  he  is  not  carrying  on 
a  business  as  such.  See  Prentice-Hall,  Federal  Taxation 
Service,  Vol.  2,  1955,  paragraph  12,003,  at  page  12,012, 
stating: 

"Non-business  rentals. — In  addition  to  Sec. 
162  (Paragraph  11,001)  permitting  the  deduction  of 
rentals  as  business  expenses.  Sec.  212  (paragraph 
11,140-A)  permits  individuals  to  deduct  'all  the 
ordinary  and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  for  the  production  or  collec- 
tion of  income,  or  for  the  management,  conserva- 
tion, or  maintenance  of  property  held  for  the  pro- 
duction of  income'." 

In  support  of  the  above  contentions,  but  at  the  same 
time  without  burdening  the  Court  with  the  exhaustive 
authorities  which  exist,  the  following  appears  in  4  Mertens, 
Law  of  Federal  Incofne  Taxation  (1953),  Cum.  Pocket 
Supp.,  Section  25.118 : 
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''The  Revenue  Act  of  1942  added  to  existing  de- 
ductions a  new  deduction  to  include  non-trade  or 
non-business  expenses.  In  this  respect  'non-trade' 
and  'non-business'  must  be  understood  as  shorthand 
expressions  referring  to  expenses  unrelated  to  the 
usual  or  principal  trade  or  business  of  the  taxpayer, 
rather  than  to  those  which  are  wholly  personal  or 
non-commercial.  This  amendment  was  made  only 
after  long  efforts  to  obtain  statutory  sanction  for 
deduction  of  non-business  and  investment  expenses. 
After  much  litigation  on  the  subject  the  Supreme 
Court  in  Higgims  v.  Comm.  (312  U.S.  212,  85  L.  Ed. 
783,  61  S.  Ct.  475  (1941)  held  that  such  expenses 
were  not  incurred  in  a  'trade  or  business'  and  there- 
fore were  not  deductible.  This  decision  set  the  stage 
for  amendment  of  the  law  by  the  1942  Act. 

The  change  was  made  by  Section  121  of  the 
1942  Act,  which  amends  I.R.C,  Sec.  23  (a)  making 
the  existing  provisions  thereof  subparagraph  '(1)', 
and  adding  a  new  subparagraph  '(2)',  which  is  as 
follows : 

'I.R.C.,  Sec.  23  (a)  (2).  Non-trade  or  Non- 
business Expenses. — In  the  case  of  an  individual, 
all  the  ordinary  and  necessary  expenses  paid  or 
incurred  during  the  taxable  year  for  the  production 
or  collection  of  income,  or  for  the  management,  con- 
servation, or  maintenance  of  property  held  for  the 
production  of  income.'  " 

The  Tenth  Circuit  had  the  issue  here  presented  before 
it  in  the  Doiigan  case,  supra,  and  disposed  of  this  technical 
argument  as  follows: 

"We  find  it  unnecessary  to  resolve  the  doubts 
concerning  deductibility  on  either  point,  for  we  are 
convinced  that  these  rental  payments  fall  squarely 
within  the  provisions  of  Section  23  (a)  (2)  of  the 
Code,  as  ordinary  and  necessary  expenses  paid  or 
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incurred  during  the  taxable  year  for  the  production 
or  collection  of  income,  or  for  the  management, 
conservation,  or  maintenance  of  property  held  for 
the  production  of  income.  See  4  Mertens,  Law  of 
Federal  Income  Taxation,  1953  Cum.  Pocket  Supp., 
Sec.  25.120,  page  441." 

In  summary,  the  Respondents  contend  that  the  pay- 
ments are  clearly  deductible  under  Section  23  of  the  In- 
ternal Revenue  Code,  such  deduction  being  permitted  under 
Section  23  (a)  (1)  (A)  because  the  partnerships  in  ques- 
tion and  the  Respondents  were  in  a  trade  or  business  inci- 
dent to  the  oil  and  gas  leases,  but  even  if  it  be  assumed 
that  they  were  not,  the  payments  are  deductible  under  Sec- 
tion 23  (a)  (2). 

CONCLUSIONS 

On  the  basis  of  the  foregoing,  it  is  concluded  that 
Federal  rentals  on  oil  and  gas  leases,  whether  for  the  first 
or  a  later  year,  are  true  rentals  and,  therefore,  deductible 
under  Section  23  (a)  (1)  (A)  of  the  Internal  Revenue 
Code  assuming  the  lessees  are  in  the  oil  business  or  under 
Section  23  (a)  (2)  if  the  lessees  are  not  in  the  oil  business. 
This  conclusion  is  based  on  the  following  general  points, 
all  of  which  have  been  discussed  heretofore : 

(a)  The  statutes,  the  lease  forms  and  the  regula- 
tions denominate  these  fixed  periodic  payments  as  "rent- 
als". 

(b)  These  payments  are  true  rentals  since  they  are 
fixed  sums  payable  annually  for  the  purpose  of  holding 
the  possession  of  property. 
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(c)  Congress  clearly  distinguished  between  the  single, 
non-recurring  payment  denominated  bonus  and  the  annual 
payments  involved  herein  denominated  rentals. 

(d)  These  annual  advance  rentals  are  identical  with 
the  payment  required  by  any  landlord  who  offers  to  rent  to 
the  first  comer  for  rentals  payable  annually  and  in  advance, 
such  rental  admittedly  being  deductible. 

Kespectfully  submitted, 

MAX  B.  LEWIS 
HARLEY  W.  GUSTIN 
FLOYD  K.  HASKELL 

Attorneys  for  Respondents 


No.  14737 
^niteb  States 

Court  of  Appeals! 

for  tfje  Minth  Circuit. 

A.  G.  HOMANN, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
ANNA  HOMANN, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 
vs. 
A.  G.  HOMANN, 

Respondent. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 
vs. 
ANNA  HOMANN, 

Respondent. 


Cransitript  of  Eccorb 


Petitions  to  Review  Decisions  of  The  Tax  Court 
of  the  United  States 


FILED 

DEC  -  3  1965 


^ 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  ?ranujiP.  /|°''b~H^dbirtSl     PLERK 


No.  14737 
VAnittii  States 

Court  of  appeals; 

for  tfie  ^intlj  Circuit. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 

vs. 

A.  G.  HOMANN, 

Respondent, 
and 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 


vs. 
ANNA  HOMANN, 


Respondent. 


l^ranscript  of  Eecorb 


Petitions  to  Review  Decisions  of  The  Tax  Court 
of  the  United  States 


Phillips  &  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. — 8-26-55 


inde:x 

iClerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear 
ing  in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGP 
Answer  to  Second  Amended  Petition 12 

Appearances  1 

Cei-tificate  of  Clerk 107,  121 

Decision,  Case  No.  37318 27 

Decision,  Case  No.  37319 28 

Docket  Entries,  Case  No.  37318 3 

Docket  Entries,  Case  No.  37319 4 

Docket  Entries,  Supplemental,  Case  No.  37318.  Ill 

Docket  Entries,  Supplemental,  Case  No.  37319.  112 

Memorandum  Findings  of  Fact  and  Opinion. .  14 

Notice  of  Filing  Petition  for  Review,  Case  No. 
37318 30,115 

Notice  of  Filing-  Petition  for  Review,  Case  No. 
37319 32,118 

Petition,  Second  Amended 4 

Ex.  A — Notice  of  Deficiency 7 

Petition  for  Review,  A.  G.  Homann,  Case  No. 
37318 29 

Petition  for  Review,  Anna  Homann,  Case  No. 
37319 31 


11 

INDEX  PAGE 

Petition  for  Review,  C.  I.  R.,  Case  No.  37318.  .  113 

Petition  for  Review,  C.  I.  R.,  Case  No.  37319.  .  116 

Statement  of  Points,  Case  No.  37318 34 

Statement  of  Points,  Case  No.  37319 35 

Statement  of   Points   on   Cross-Appeal,   Cases 

Nos.  37318  &  37319 119 

Stipulation,  Filed  May  11,  1955 110 

Stipulation  of  Facts 36 

Transcript  of  Proceedings  39 

Witnesses,  Petitioner's: 

Beckwith,  Harry  G. 

— direct    84 

— cross    93 

— redirect    100 

Homann,  A.  Gr. 

— direct    41 

— cross    57 

—redirect 78,  83,  104 


APPEARANCES 

For  Petitioner: 

C.  L.  STICKNEY,  ESQ. ; 

HARRY  ELLSWORTH  FOSTER,  ESQ. 

For  Respondent: 

JOHN  O.  DURKAN,  ESQ.; 
FRANCIS  J.  BUTLER,  ESQ. 


vs.  A.  G.  Honimm  and  Anna  Homann  3 

The  Tax  Court  of  the  United  States 
Docket  No.  37318 
A.  G.  HOMANN, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

-X-  *  * 

1953 
Oct.  21 — Hearing  had  before  Judge  Opper  on  the 
merits  and  oral  motion  of  counsel  to  con- 
solidate with  Docket  37319,  Granted.  Stip- 
ulation of  Facts  filed;  Briefs  due  1/4/54; 
Replies  due  2/19/54. 
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Tlie  Tax  Court  of  the  Unitod  States 

Docket  No.  37319 

ANNA  HOMANN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

*     *     * 

1953 

Oct.  21 — Hearing  had  before  Judge  Opper  on  the 
merits  and  oral  motion  of  counsel  to  con- 
solidate with  Docket  37318,  Granted.  Stip- 
ulation of  Facts  filed;  Briefs  due  Jan.  4, 
1954,  and  Replies  due  Feb.  19,  1954. 


[Title  of  Tax  Court  and  Cause.] 

Docket  No.  37318 

SECOND  AMENDED  PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  IT:90D:AAJ,  dated  July  27,  1951,  and 
as  a  basis  of  his  proceeding  alleges  as  follows : 

1.  The  petitioner  is  an  individual  with  principal 
office  and  residence  at  Lacey,  Washingtou.  The  re- 
turn for  the  period  here  involved  was  filed  with  the 
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collector  for  the  district  of  Washington  at  Tacoma. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  July  27,  1951. 

3.  The  deficiencies  as  determined  l)y  the  Com- 
missioner are  in  income  taxes  for  the  calendar  year 
1946  in  the  amount  of  $10,148.95,  of  which  approxi- 
mately all  of  which  is  in  dispute. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  ))ased  upon  the  following- 
errors  : 

a.  The  additions  to  income  of  alleged  unreported 
range  and  refrigerator  sales  in  amount  of  $3109.44, 
and  miscellaneous  Sunnyside  income  of  $2340.38. 

1).  The  addition  to  income  of  additional  gain  on 
the  sale  of  houses  of  $15,793.12. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

a.  The  houses  were  all  equipped  with  refriger- 
ators and  ranges.  Some  occupiers  had  either  a  re- 
frigerator or  a  range,  or  both,  and  did  not  desii-e 
to  purchase  or  rent  unless  these  items  were  removed, 
in  consequence  of  which  many  were  removed  and 
sold  for  salvage.  The  amount  of  additional  income 
assessed  from  the  salvage  of  the  refrigerators  is 
$3109.44,  which  should  be  taxed  at  the  capital  gains 
rate  rather  than  as  ordinary  income  because  the 
petitioner  was  never  in  the  business  of  selling  sec- 
ond-hand ranges  and  refrigerators. 

b.  The  furnaces  were  defective  and  removed. 
Three  hundred  twenty-five  dollars  was  realized  f  I'om 
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this  source  on  July  23,  1946,  and  on  November  8, 
1946,  the  sum  of  $350.00,  a  total  of  $675.00,  one-half 
of  which  amount  should  be  allocated  to  the  i)eti- 
tioner  but  which  should  be  taxed  at  the  capital  gains 
rate  rather  than  as  oixlinary  income  because  the 
petitionei'  was  never  in  the  business  of  selling  sec- 
ond-hand furnaces.  The  difference  between  $2340.38 
less  $337.50,  or  $2002.88,  is  properly  taxable  as  ordi- 
nary income. 

c.  Gain  on  sale  of  houses  was  incorrectly  re- 
l^orted  as  to  amount  as  there  was  a  realized  loss  of 
$5342.35  instead  of  a  taxable  gain  of  $10,025.49.  The 
sale  of  houses  held  primarily  for  rent  comes  within 
the  scope  of  section  117  (j)  in  which  a  loss  would  be 
deductible  in  full  and  a  profit  is  to  be  treated  as  a 
long-term  capital  gain. 

Wherefore  the  petitioner  prays  that  this  Court 
may  hear  the  proceedings  and  redetermine  the  de- 
ficienc.y  due  from  the  petitioner  for  the  year  1946. 

/s/  HARRY  ELLSWORTH 
FOSTER, 

/s/  C.  L.  STICKNEY, 

Counsel  for  Petitioner. 

Duly  verified. 
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EXHIBIT  A 

Treasury  Department 
Internal  Revenue  Service 
Securities   Building- 
Seattle  1,  Washington 

July  27,  1951. 
Office  of 

Internal  Revenue  Agent  in  Charge, 
Seattle  Division. 

IT:90D:AAJ. 

Mr.  A.  G.  Homann, 
Lacey,  Washington. 

Dear  Mr.  Homann: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year(s)  ended 
December  31,  1946,  discloses  a  deficiency  of  $10,- 
148.95  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday.  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address,  Wash- 
ington, D.  C,  for  a  redetermination  of  the  deficiency 
or  deficiencies. 

Should  you  not  desire  to  file  a  fjetition,  you  are 

I  requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Seattle 
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1,  Washington,  for  the  attention  of  IT  :90D : Ax\J. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
fonn,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 

Commissioner ; 

By , 

Acting  Internal  Revenue 
Agent  in  Charge. 
Enclosures : 
Statement 
Form  1276 
Form  of  waiver 

AAJ:em 

IT:90D:AAJ 

Statement 
Mr.  A.  G.  Homann 
Lacey,  Washington 

Tax  Liability  for  the  Taxable  Year  Ended  December  31,  1946 

Deficiency 
Income  tax  $10,148.95 

In  making  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  the  report  of  examina- 
tion dated  October  1,  1948:  to  your  protest  dated  November  2, 
1948:  and  to  the  statements  made  at  the  conferences  held  on 
February  10,  April  19,  and  June  7,  1949;  May  18,  October  12, 
and  November  13,  1950,  and  May  21,  1951. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
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representative,  Mr.  C.  L.  Sticknoy,  Security  Building,  Olympia, 
Washington,  in  accordance  with  tlie  authority  contained  in  the 
power  of  attorney  executed  by  you. 

Adjustment  to  Net  Income 

Net  income  as  disclosed  by  return $15,669.80 

Unallowable  deductions  and  additional  in- 
come : 

(a)  Unreported  range  and  refriger- 

ator sales  $  3,109.44 

(b)  Miscellaneous  Sunnyside  income     2,340.38 

(c)  Oain  on  sale  of  houses 15,793.12       21,242.94 

Total $36,912.74 

Nontaxable  income  and  additional  deduc- 
tions : 

(d)  Additional   allowable  deprecia- 

tion    2,522.92 

Net  income  adjusted  $34,389.82 

Explanation  of  Adjustments 

(a)  Profit  on  sale  of  ranges  and  refrigerators  in  the  Sunny- 
side  housing  project  in  the  amount  of  $6,218.88  was  omitted  in 
error  from  the  community  income  reported  in  the  returns  of 
you  and  your  wife,  Anna  Homann.  Your  community  one-half 
of  this  amount  is  $3,109.44. 

(b)  "Miscellaneous  Sunnyside  Income"  in  the  amount  of 
$4,680.76  was  omitted  in  error  from  the  community  income  re- 
ported in  the  returns  of  you  and  your  wife,  Anna  Homann.  Your 
community  one-half  of  this  amount  is  $2,340.38. 

(c)  It  is  held  that  the  gain  on  sale  of  houses  in  the  Sunny- 
side housing  project  reported  in  the  community  returns  of  you 
and  your  wife,  Anna  Homann,  in  the  amount  of  $10,025.49,  was 
under-stated  in  the  amount  of  $31,586.23,  of  which  your  com- 
munity one-half  is  $15,793.12.  The  computation  of  reportable 
gain  on  the  sale  of  these  houses,  as  shown  on  the  returns  of  you 
and  your  wife,  is  held  to  be  incorrect  in  that : 

(1)  Depreciation  allowed  or  allowable  for  1945  and  1946 
was  not  deducted  from  your  basis  in  the  houses  sold. 

(2)  You  deducted  all  of  your  remaining  cost  to  December 


1 0  Co m mission e r  of  Internal  Bevenue 

31,   1946,   in   tlie  housing  project  althoii2:h  your  records  show 
that  two  of  the  houses  were  sold  in  1947  and  not  1946. 

(3)     It  is  lield  that  these  houses  were  held  primarily  for  sale 
in  the  ordinary  course  of  your  trade  or  business. 

This  adjustment  of  $31,586.23  is  computed  as  set  forth  below: 

Reported 

Per  Returns  As  Adjusted 

Sale  price  of  houses $453,659.98  $453,659.98 

Less:  Expense  of  sales 18.310.75  18,310.75 

Net  amount  realized  on  sales $435,349.23     $435,349.23 

Cost  of  houses  sold 415,298.25 

Adjusted  basis  of  houses  sold 393,737.51* 

Profit   $  20,050.98     $  41,611.72 

Long-term  capital  gain,  50%  $  10,025.49 

As  adjusted,  ordinary  income $  41,611.72 

Less:  Profit  reported 10,025.49 

Understatement  of  profit  $  31,586.23 

*Construction  costs  per  return  $415,298.25 

Less:  Cost  of  2  houses  sold  in  1947  ....$  12,037.64 
Depreciation  allowed  or  allow- 
able, 1946  and  1945,  on  houses 
sold  in  1946  9,523.10  t     21,560.74 

$393,737.51 
t Unadjusted  basis  of  69  houses   and 

lots  unsold  at  12-31-45 $415,298.25 

Less:  Costs  not  subject  to  deprecia- 
tion: 

Land  $19,453.86 

Cost     of     clearing 

title  6,146.93 

Trees,  shrubbery 

and  landscaping     2,713.99     $  28,314.78 

Less:  Non-depreciable  cost  of 
16  houses  sold  in  1945  @ 
$332.00  each 5,312.00    $  23,002.78 
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Reported 
Per  Returns  As  Adjusted 

Basis,  unadjusted,  of  69  houses 

unsold  at  12-31-45 $392,295.47 

Depreciation     allowed     on     69 

houses  in  1945  at  21/2%  per 

year,  estimated  at  an  average 

of   6   months   after   date   of 

completion   $    4,903.69 

Less.  Depreciation  on  2  houses 

sold  in  1947  142.14    $     4,761.55 


Depreciation  allowable  in  1946, 
estimated  at  an  average  of  6 
months  from  Jan.  1  to  dates 
of  sale  4,761.55 


Depreciation  allowable  on 

houses  sold  in  1945 $     9,523.10 

(d)  Depreciation  allowable  in  1946  on  Sunnyside  housing 
project  units,  not  claimed  as  deduction  in  the  returns  of  you  and 
your  wife,  Anna  Homann,  is  computed  as  follows: 

Depreciation  on  69  houses  at  2^/2%  at  an  average  of  6 

months  as  shown  above $4,903.69 

Plus:  Depreciation  for  an  additional  6  months  on  2 

houses  sold  in  1947  142.14 


Total  depreciation  allowable  in  1946,  not  claimed $5,045.83 

Your    community   one-half    of    this    additional    deduction    is 
$2,522.92. 
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roniputntion  of  Tmx 

Net  income  adjusted  $34,389.82 

Minus:  Excess  of  net  lonf?-temi  capital 
S^ain  over  net  short-term  capital 
loss   127.50 

Ordinary  net  income  $34,262.32 

Less:  Exemptions 1,500.00 

Normal  tax  and  surtax  net  income $32,762.32 

Tentative  income  tax  on  $32,762.32 

Less:  5%  reduction  


Partial  Tax  

Plus:  50%  of  excess  of  net  long-term  capi- 
tal gain  over  net  short-term  capital 

loss 

Income  tax  liability 

Income  tax  liability  disci o.sed  by  return. 
Original  Account  No.  6300045 

Deficiency  in  income  tax 

Lodged  February  1,  1954. 
Filed  March  2, 1954,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  SECOND  AMENDED  PETITION 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  Daniel  A.  Taylor,  Chief  Coun- 
sel, Internal  Revenue  Service,  and  for  answer  to 
second  amended  petition  filed  herein,  admits  and 
denies  as  follows: 

1.  Admits  the  allegations  contained  in  paragra])h 
1  of  the  second  amended  petition. 
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2.  Admits  the  allegations  contained  in  paragra[)h 

2  of  the  second  amended  petition. 

3.  Admits  the  allegations  contained  in  ])aragva|)h 

3  of  the  second  amended  petition. 

4.  Denies  that  he  erred  in  his  deterniinatioii  of 
tlie  deficiency  in  income  tax  as  shown  by  the  notice 
of  deficiency  from  which  the  appeal  is  taken.  S])e- 
cifically  denies  that  he  ei'red  in  the  manner  and 
form  as  alleged  in  paragraph  4(a)  and  (b)  of  the 
second  amended  petition. 

5.  (a)  Admits  that  the  amonnt  of  additional  in- 
come is  $3,109.44.  Denies  the  remaining  allegations 
contained  in  paragraph  5(a)  of  the  second  amended 
petition. 

(b)  Admits  that  $2,002.88  is  properly  taxable  as 
ordinary  income.  Denies  the  remaining  allegations 
contained  in  paragraph  5(b)  of  the  second  amended 
petition. 

(c)  Denies  the  allegations  contained  in  paragraph 
5(c)  of  the  second  amended  petition. 

6.  Denies  generally  and  specificall^y  each  and 
every  material  allegation  contained  in  the  second 
amended  petition  not  hereinbefore  specifically  ad- 
mitted, qualified  or  denied. 

Wherefore,  it  is  prayed  that  petitioner's  appeal 
be  denied  and  that  the  Commissioner's  determina- 
tion be  approved. 

/s/  DANIEL  A.  TAYLOR, 

Chief  Counsel,  Internal  Rev- 
enue Service. 
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Of  Counsel: 

MELVIN  L.  SEARS, 
Regional  Counsel; 

FRANCIS  J.  BUTLER, 

Attorney,  Internal  Revenue 
Service. 

Filed  April  30,  1954,  T.C.U.S. 

Served  May  3,  1954. 


[Title  of  Tax  Court  and  Cause.] 

Docket  Nos.  37318  and  37319 

MEMORANDUM  FINDINGS  OF 
FACT  AND  OPINION 

Opper,  Judge: 

Respondent  determined  deficiencies  in  the  income 
taxes  of  petitioners  A.  G.  Homann  and  Anna 
Homann  in  the  amounts  of  $10,148.95  and  $10,- 
457.70,  respectively,  for  the  taxable  year  1946.  The 
questions  to  be  decided  are  (1)  whether  gain  real- 
ized from  the  sale  of  certain  houses  during  the  year 
in  controversy  should  be  treated  as  capital  gain 
rather  than  ordinary  income;  (2)  if  those  houses 
were  propei'ty  used  in  a  trade  or  business,  whether 
their  basis  should  be  reduced  by  the  amount  of  de- 
preciation allowed  or  allowable  thereon;  and  (3) 
whether  petitioners  omitted  from  their  tax  returns 
for  the  vear  in  controversy  certain   "rain  realized 
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from  the  sale  of  furnaces,  ranges  and  refrigerators. 
An  amount  received  in  connection  with  a  construc- 
tion contract  is  not  now  contested  by  ])etitioners  as 
being  taxable  as  ordinary  income  in  the  year  1946. 

Findings  of  Fact 

Some  of  the  facts  have  been  sti])ulated  and  are 
found  accordingly. 

A.  G.  Homann,  hereinafter  called  petitioner,  and 
Anna  Homann,  his  wife,  resided  in  01ym])ia,  Wash- 
ington, a  community  property  state,  at  all  times 
material  herein.  They  filed  separate  income  tax  re- 
turns for  the  years  1945,  1946  and  1947  with  the 
collector  for  the  district  of  Washington. 

Petitioner  is  a  general  contractor  in  Olympia, 
Washington.  At  the  jjresent  time  he  maintains  his 
office  in  Lacey,  Washington,  which  is  about  4  miles 
east  of  Olympia,  Washington.  Petitioner  has  been 
engaged  in  the  general  contracting  business  for  30 
years,  and  is  a  member  of  the  Associated  General 
Contractors  of  America. 

Petitioner's  contracting  business  is  conducted  by 
him,  individually,  under  the  name  of  A.  G.  Homann, 
General  Contractor.  No  one  else  has  any  ])roprietary 
interest  in  his  business. 

During  World  War  II,  petitioner  worked  on  war 
projects.  Some  time  prior  to  July,  1944,  the  Han- 
ford  Engineering  Works,  hereinafter  sometimes 
called  Hanford,  requested  that  100  single-dwelling 
homes  be  built  to  house  100  of  its  employees.  Peti- 
tioner first  learned  about  the  proposed  project  from 
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some  friends  at  the  Seattle  regional  office  of  tbe 
Federal  Housing  Authority,  hereinafter  referred  to 
as  F.  H.  A.  After  finding  out  about  the  project, 
petitioner  went  to  Sunn^^side,  Washington,  and 
talked  to  a  committee  which  had  been  formed  to 
promote  the  construction  of  such  houses. 

After  investigating  what  he  had  heard,  petitioner 
agreed  to  proceed  with  the  constniction  of  the 
houses.  In  or  about  July,  1944,  petitioner  started 
construction  on  85  single-dwelling  houses  in  Sumiy- 
side,  Washington.  Another  contractor  in  Sunnj^side 
built  the  remaining  15  houses  desired  by  Hanford. 

Petitioner  constructed  his  houses  on  a  tract  of 
land  which  he  purchased,  replatted  and  recorded 
as  Homann's  Addition  to  Sunnyside.  At  least  100 
lots  were  purchased.  F.  H.  A.  required  that  the  lot 
for  each  house  be  not  less  than  60  feet  wide.  Peti- 
tioner's plat  was  submitted  to  F.  H.  A.  and  the 
houses  were  all  approved  by  that  agency.  F.  H.  A. 
places  a  ceiling  on  borrowing  in  connection  with  its 
authorized  projects. 

When  petitioner  first  learned  about  the  project 
he  was  told  that  he  could  rent  or  sell  only  to  Han- 
ford emplo3^ees.  Early  in  the  spring  of  1945  Colonel 
Mathias,  who  was  in  charge  of  Hanford,  advised 
petitioners'  representative,  Beckwith,  without  pre- 
vious warning,  that  the  Hanford  employees  were  to 
be  moved  to  Oak  Ridge,  Tennessee,  and  that  hence- 
foi-th  there  would  be  no  Hanford  employees  avail- 
able to  occupy  the  houses. 
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None  of  the  houses  were  ever  rented  or  sold  to 
Hanford  employees. 

The  houses  were  completed  in  the  spring  of  1945. 
La\^Tis  and  shrubs  were  put  in  later  when  the 
ground  was  dry  enough  to  work. 

In  order  to  finance  this  project,  petitioner  had 
borrowed  about  $450,000  through  Slierrill  and 
Roberts,  the  lending  agency  for  the  project.  Peti- 
tioner paid  approximate! 3^  $20,000  for  the  land  and 
his  own  investment  in  the  project  fluctuated  between 
$20,000  and  $60,000.  The  amount  paid  by  petitioner 
for  the  land  and  the  labor  met  the  minimum  require- 
ments necessary  to  obtain  this  loan.  In  May,  1944, 
petitioner  also  borrowed  $45,000  from  the  National 
Bank  of  Commerce  in  Olympia,  Washington. 

The  restrictions  on  renting  and  selling  solely  to 
the  Hanford  employees  not  being  effective,  peti- 
tioner conducted  a  radio  campaign  over  Station 
KIT  in  Yakima,  Washington.  This  program  lasted 
for  2  months  and  consisted  of  s]3ot  announcements. 
It  was  handled  by  Beckwith  and  petitioner  approved 
the  plan.  All  of  the  houses  were  rented  in  1945,  be- 
fore any  sales  were  consummated. 

Petitioner  rented  the  houses  on  a  month-to-month 
basis.  There  were  no  written  leases.  There  were 
several  oral  agreements  entered  into  whereby  rent 
would  be  credited  to  the  purchase  price.  These  agree- 
ments amounted  to  a  rental  arrangement  with  an 
option  to  buy.  All  tenants  who  wanted  to  buy  could 
have  this  arrangement. 

F.  H.  A.  restrictions  through  the  latter  paH  of 
1945  allowed  up  to  20  per  cent  of  its  authorized 
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housiiift-  to  be  sold.  Tlic  balance  bad  to  be  vented. 
Sixteen  of  petitioner's  houses,  approximately  20  })er 
(■ent,  were  sold  in  1945.  Sixty-ei^ht  of  the  houses 
were  sold  i]i  1946,  after  removal  of  all  F.  H.  A. 
restrictions  on  percentage  of  sales.  Only  1  house 
remained  unsold  at  the  end  of  1946.  This  house,  the 
one  occupied  by  I)eckwith  as  an  officer,  was  sold  in 
1947,  and  a  commission  of  $300  was  paid  on  the  sale. 
All  of  the  houses  were  sold  to  individuals.  Each 
purchaser  refinanced  his  purchase,  and  the  proceeds 
of  his  mortgage  were  used  to  retire  the  original 
mortgage  loan.  Sales  were  negotiated  continuously 
throughout  the  years  material  herein,  beginning  in 
April,  1945.  The  sales  were  closed  in  groups  at 
irregTilar  intervals  because  the  lending  agencies 
w^hich  refinanced  the  purchases  would  not  process 
individual  mortgage  loans,  but  required  petitioner 
to  wait  until  a  group  could  be  accumulated. 

At  all  times  material  herein,  the  houses  were 
under  rent  control.  This  restriction  did  not  change 
by  reason  of  the  removal  of  the  Hanford  ])lant  and 
the  elimination  of  restrictions  on  public  rental. 

Petitioner  has  never  built  any  houses  on  his  own 
account  which  were  sold  to  others  except  the  houses 
in  controversy  herein.  He  has  never  had  a  real  estate 
broker's  license.  He  had  never  previously  built 
houses  on  his  own  account  for  rental  purposes. 

Horace  Miller  was  a  real  estate  agent  in  the  town 
of  Sunnyside  during  all  years  material  hereiii,  aiid 
served  as  petitioner's  agent  in  the  handling  of 
money  transactions.  Miller  was  not  the  only  real 
estate  agent  in  Sunnyside.  Miller  was  to  ^^i  a  5  per 
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cent  commission  for  collecting  and  transmitting 
rents  to  j)etitionei'  and  a  2i/i>  vai'  cent  commission 
on  the  sale  of  the  honses.  He  always  had  authority 
to  sell  the  honses  if  he  fonnd  a  buyer. 

Miller  took  a  deposit  on  the  sale  of  a  house  in 
Sei)tember,  1944.  Miller  had  reason  to  believe  that 
he  was  acting  in  petitioner's  behalf. 

Petitioner  reported  the  gain  realized  on  the  sale 
of  the  16  houses  sold  in  1945  as  short-term  capital 
gain.  Petitioner  had  been  in  doubt  as  to  whether 
those  houses  had  been  held  for  the  6  months  neces- 
sary to  qualify  for  capital  gains  treatment,  ^riiose 
houses  were  all  sold  to  people  who  j)urchased  with- 
out solicitation. 

Sales  of  the  68  houses  sold  in  1946  were  made  to 
people  who  came  in  to  purchase  voluntarilj^  No 
"for  sale''  signs  were  ever  displayed  on  any  of  the 
houses,  and  such  advertisements  were  not  carried 
in  the  newspaper. 

The  town  of  Sunnyside  doubled  in  population 
during  the  j^eriod  in  controversy  and  petitioner's 
houses  were  selling  without  difficulty.  At  this  time 
veterans  of  World  War  II  were  coming  back  and 
wanted  homes.  Most  of  the  houses  were  sold  to  re- 
turning veterans.  It  was  not  necessary  to  put  ''for 
sale"  signs  up  or  to  conduct  a  selling  campaign. 

Miller  kept  separate  account  of  the  income  from 
rentals  and  the  income  from  sales  after  August  1, 
1945. 

In  1945,  petitioner  had  started  the  constniction 
of  a  cannery  building  in  Olympia  on  a  fixed  fee 
basis  for  the   Midfield   Packers,   a    Civpartnershij), 
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pursuant  to  an  oral  contract.  Tlie  estimated  cost  oF 
that  building  was  in  excess  of  $200,000.  Financial 
difficulties  enveloped  the  Midfield  Packers  in  the 
fall  of  1945  at  which  time  petitioner  had  invested 
between  $50,000  and  $60,000  in  the  building.  Peti- 
tioners filed  a  lien  and  instituted  suit  to  foreclose  it. 
The  building-  was  only  partially  constructed  at  that 
time.  A  foreclosure  decree  was  entered  and  ap- 
pealed to  the  Supreme  Court  of  the  State  of  Wash- 
ington. Judgment  of  foreclosure  was  entered  Sep- 
tember 9,  1949,  and  upheld  on  appeal  March  9,  1951. 
Petitioner  subsequently  completed  the  buildiiiu-  at 
an  additional  cost  of  approximately  $96,000. 

At  the  time  of  the  hearing  herein,  ]:)etitioner  still 
owmed  this  building.  The  first  floor  was  rented  to  the 
Oljmipia  Brewing  Company  at  a  monthly  rental  of 
$1,250,  and  the  upper  floor  was  rented  to  tlie  State 
of  Washington  at  a  monthly  rental  of  $450. 

Petitioner  did  not  know  how  much  activity  was 
carried  on  by  Miller  in  selling  his  85  houses.  Peti- 
tioner's superintendent  did  not  know  how  much 
sales  activity  was  carried  on  by  Miller. 

Beckwith  was  employed  by  petitioner  from  1941 
until  1949  as  an  assistant  and  in  this  capacity  he  had 
charge  of  the  houses  and  looked  for  prospective  new 
business.  He  was  the  only  employee  retained  per- 
manently and  he  lived  in  one  of  the  houses  which 
served  as  his  office.  Beckwith  received  a  weekly 
wage. 

The  houses  were  relatively  new  when  they  were 
sold  and  few  repairs  were  necessary  in  order  to  im-  , 
prove  the  marketability. 
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After  the  houses  were  completed  petitioner  went 
to  the  project  no  more  tlian  once  every  4  or  5  month.s. 
The  total  cost  of  the  85  houses,  according  to  the 
Sunnyside  books,  was  $515,539.82.  Petitioner 
charged  off  $94,133.57  on  the  1945  income  tax  return 
and  $415,298.25  on  the  1946  income  tax  return.  On 
his  1946  income  tax  return,  petitioner  also  charged 
off  the  amount  of  $18,310.75  under  the  heading  of 
expenses  of  sale  and  cost  of  impi-ovements  subse- 
quent to  acquisition. 

In  petitioner's  1945  individual  income  tax  return 
\hQ  sales  of  the  houses  were  listed  under  a  schedule 
entitled  short-term  capital  assets.  Under  the  head- 
ing of  "date  acquired"  the  houses  were  listed  as 
having  been  acquired  July  1,  1945.  Under  the  head- 
ing, "date  sold,"  15  of  the  houses  w^ere  listed  as 
having  been  sold  September  1,  1945,  and  one  house 
was  listed  as  having  been  sold  August  1,  1945.  The 
respective  gain  on  the  sale  of  these  houses  in  the 
amount  of  $10,306.43  was  included  in  income  as  net 
short-term  capital  gain.  On  a  schedule  attaclied  to 
petitioner's  1945  income  tax  return  the  cost  of  the 
Sunnyside  houses  was  shown  at  $500,533.57  (84 
houses  at  $5,890  each  and  1  house  at  $5,773.57). 

On  petitioner's  1946  indi^ddual  income  tax  return 
the  gain  on  the  sale  of  the  68  houses  was  included 
under  long-term  capital  gains  and  losses  with  the 
date  sold  being  listed  as  October  through  December, 
1946. 

In  1945,  petitioner's  income  from  rents  was 
$4,892.85.  His  income  from  sales  of  the  houses  was 
$10,306.43.   Rental   expenses  totaled  $9,606.53.   Ex- 
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penses  included  interest,  taxes,  insurance  and  utili- 
ties, but  nothing  for  depreciation  or  salaiy  to  Beck- 
Avith. 

Tn  1946,  the  income  from  rents  showed  a  loss  of 
$1,034.25.  Repairs  were  deducted  in  the  amount  of 
$14,828.98  and  other  expenses  totaled  $2,454.36.  In- 
come from  sales  in  that  year  was  $20,050.98. 

The  liouses  were  originally  equipped  with  refrig- 
erators and  ranges.  Some  occupiers  owned  their  owti 
refrigerators  or  ranges  and  did  not  desire  to  ])ur- 
chase  or  rent  a  house  unless  these  items  were  re- 
moved. Man}'  were  removed  and  sold  for  salvage 
value.  Petitioner  realized  $6,218.88  from  the  salvage 
of  the  refrigerators.  Petitioners  were  never  in  the 
business  of  selling  second-hand  ranges  and  refriger- 
ators. 

Some  furnaces  were  defective  and  removed.  $325 
was  realized  from  their  partial  disposition  on  July 
23,  1946.  On  November  8,  1946,  the  sum  of  $350  was 
realized  therefrom.  Petitioners  were  never  in  the 
business  of  selling  second-hand  furnaces. 

The  houses  which  petitioner  sold  in  the  taxable 
year  1946  were  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  petitioner's  business. 

Opinion 

I. 

Such  elements  as  serve  to  distinguish  Maul  din  v. 
Commissioner  (C.  A.  10),  195  F.  2d  714,  and  Roll- 
ingwood  Corp.  \.  Commissioner  (C.  A.  9),  190  F. 
2d  263,  on  the  one  hand  from  Victory  Housing  No. 
2  v.  Commissioner  (C.  A.  10),  205  F.  2d  371,  and 
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McGah  V.  Commissioner  (C.  A.  9),  210  F.  2d  769,  on 
the  othei'  preponderate  in  requiring  that  the  factual 
question,  see  Rubino  v.  Commissioner  (C.  A.  9),  186 
F.  2d  304,  certiorari  denied  342  U.  S.  814,  be  deter- 
mined in  respondent's  favor.  Our  ultimate  finding 
accordingly  disposes  of  the  primary  issue. 

Unlike  the  situation  in  McGah  v.  Commissioner, 
supra,  the  original  ]nirpose  for  which  the  houses  in 
controversy  were  to  be  erected  was  frustrated  before 
the  operation  really  began.  The  evidence  shows  that 
])etitioner  could  not  have  constructed  the  houses  for 
rent  to  the  employees  of  Hanfo]-d  Engineering 
Works  because  the  war  plant  in  which  tliey  were 
to  be  employed  had  already  been  located  elsewhere. 
On  the  contrary,  even  before  it  was  built,  one  house 
was  tentatively  sold  in  1944  from  the  plans.  In  the 
years  1945  and  1946  an  almost  uninterru])ted  suc- 
cession of  salesi  took  place;  so  that  by  the  end  of 
1946  but  one  house  remained  and  that  was  sold  in 
the  following  year.  Unlike  Victory  Housing  none 
were  retained  for  rental  when  restrictions  expired. 
It  is  true  that  the  houses  were  rented  upon  comple- 
tion but  the  tenancies  were  from  month-to-month 
and  the  evidence  shows  that  some  included  an  en- 


I  ^Petitioner  testitied  that  his  working  caj^ital  was 
frozen  in  the  fall  of  1945  and  that  he  could  not 
obtain  further  bank  credit.  In  spite  of  this  he  makes 
I  much  of  the  fact  that  throughout  the  year  1946  his 
j  salable  assets  upon  which  all  selling  restrictions  had 
been  removed  were  not  in  any  w^ay  being  pressed  as 
a  source  of  capital  funds.  We  find  it  so  difficult  to 
reconcile  these  two  statements  that  we  have  omitted 
any  finding  of  fact  based  upon  them. 
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fouragement  to  the  tenant  to  purchase  by  not  only 
conferring  an  option  upon  him  to  do  so  but  provid- 
ing for  an  application  on  the  sales  price  of  prior 
rental  payments.  See  Rollingwood  Corp.  v.  Com- 
missioner, supra. 

The  evidence  further  shows  not  only  that  the  great 
bulk  of  petitioner's  income  from  this  venture 
throughout  its  duration  was  from  sales  rather  than 
I'ent  but  that  at  the  level  of  rent  being  received  no 
profit  could  be  hoped  for;  the  only  means  by  which 
the  venture  was  susceptible  of  final  success  was  the 
sale  of  the  units. 

While  it  is  true  that  petitioner  made  no  direct 
advertising  or  promotional  drive  to  dispose  of  these 
properties,  the  factor  is  neutral  since  the  evidence 
shows  that  sales  were  taking  place  in  the  ''seller's 
market"  of  the  period  without  undue  effort.  Mauldin 
V.  Commissioner,  supra.  And  petitioner  did  employ 
a  real  estate  agent  who  apparently  was  assued  of 
sufficient  business  from  the  venture  so  that  he 
agreed  to  accept  a  commission  of  only  21/9  per  cent 
instead  of  the  usual  5  although  it  is  not  clear  whether 
the  commission  was  to  be  paid  on  all  imits  sold  or 
only  on  those  in  which  the  broker  participated.  In 
either  event  a  considerable,  continuous,  and  con- 
stant operation  of  sales  apparently  was  euAdsaged. 

Finally  as  we  have  already  suggested,  the  number 
and  continuity  of  the  sales^  make  it  almost  impos- 


2We  have  been  unable  to  find  the  details  of  time 
and  number  of  sales  for  lack  of  evidence.  The  con- 
clusion, however,  seems  undisputed,  and  in  any 
event  petitioner  cannot  benefit  by  his  failure  to  in- 
troduce more  specific  evidence. 
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siblo  by  any  recognized  test  to  conchide  that  this 
was  not  a  selling  business.  Although  at  one  tini(^  re- 
strictions were  placed  upon  the  number  of  sales,  the 
implication  is  that  as  many  sales  were  made  as 
could  be.  And  the  methodical  and  systematic  dis- 
posal of  the  entire  development  within  virtually  a 
2-year  period  appears  to  us  to  call  inescapably  for 
the  conclusion  of  fact  set  foiih  in  our  finding. 

For  the  reasons  stated  we  are  satisfied  that  re- 
spondent properly  charged  petitio7ior  with  ordinary 
income  rather  than  capital  gain. 

II. 

By  the  same  token,  however,  respondent  erred  in 
reducing  petitioner's  basis  on  account  of  deprecia- 
tion '* allowable."  Since  we  have  concluded  that  from 
the  inception  petitioner  held  the  property  primarily 
for  sale  it  would  not  qualify  for  the  "use  in  trade 
or  business"  requirement  of  the  depreciation  de- 
duction. In  fact,  we  do  not  read  respondent's  con- 
tentions as  seriously  opposing  this  view\ 

III. 

Nor  do  we  think  the  deficiency  was  proper  in  fail- 
ing to  include  the  basis  of  all  but  one  of  the  houses 
in  total  cost.  While  one  of  the  exhibits  appears  to 
show  that  2  houses  remained  unsold  at  the  end  of 
the  tax  year  other  indications  satisfy  us  that  this 
was  a  typographical  error  and  that  only  one  house 
remained  to  be  disposed  of.  We  have  so  found. 
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TV. 

In  placini2^  some  of  the  properties  in  pro])er  con- 
dition it  apparently  became  necessary  for  petitioner 
to  remove  some  furnaces,  ranges  and  refrigerators. 
These  were  subsequently  sold  for  their  salvage  value 
and  respondent  insists  that  this  income  also  is  ordi- 
nary income  and  not  ca])ital  gain.  We  are  unable 
to  agree. 

Whatever  ])etitioner's  business  as  builder,  de- 
veloper and  seller  of  finished  houses,  he  was  clearly 
not  in  the  business  of  selling  used  or  secondhand 
equipment.  These  items  were  not  held  for  sale  in 
the  ordinary  course  of  petitioner's  business. 

Nor  is  there  doubt  as  to  the  holding  period.  The 
evidence  shows  that  the  project  was  completed  in 
early  1945.  The  sales  in  question  took  place  in  1946. 
It  follow^s  that  whatever  equipment  w^as  included 
in  the  original  properties  must  have  been  held  more 
than  6  months  when  it  was  ultimately  disposed  of. 

Decisions  will  be  entered  under  Rule  50. 

Received  December  10,  1954. 

Served  December  20,  1954. 

Filed  December  20,  1954. 
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The  Tax  Court  of  the  United  States 

Docket  No.  37318 

A.  G.  HOMANN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Respondent  having-  on  February  28,  1955,  filed 
a  reeomputation  of  tax  for  entry  of  decision  as  in 
accordance  with  Memorandiun  Findings  of  Fact  and 
Opinion  of  the  Court,  filed  December  20,  1954,  and 
petitioner  having  concurred  therein,  now,  therefore, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  taxable  year  1946  in  the 
amount  of  $5,922.70. 

[Seal]        /s/  CLARENCE  V.  OPPER, 

Judge. 

Entered  March  1,  1955. 
Served  March  2, 1955. 
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The  Tax  Court  of  the  United  States 
Docket  No.  37319 

ANNA  HOMANN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Respondent  liaving  on  February  28,  1955,  filed  a 
recoraputation  of  tax  for  entrv  of  decision  as  in 
accordance  with  Memorandum  Findings  of  Fact  and 
Opinion  of  the  Court,  filed  December  20,  1954,  and 
petitioner  having  concurred  therein,  now,  therefore, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  taxable  year  1946  in  the 
amount  of  $6,202.94. 

[Seal]        /s/  CLARENCE  V.  OPPER, 
Judge. 

Entered  March  1,  1955. 

Served  March  2,  1955. 


I 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Tax  Court  Docket  No.  37318 

A.  G.  HOMANN, 

Petitioner  on  Review, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

Comes  now  A.  G.  Homann  b}^  his  Counsel,  Harry 
Ellsworth  Foster,  and  petitions  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  to  review 
the  decision  of  the  Tax  Court  of  the  United  States 
entered  in  the  above  cause  on  the  1st  day  of  March, 
1955,  ordering  and  deciding  that  there  is  a  deficiency 
in  petitioner's  federal  income  tax  for  the  calendar 
year  1946  in  the  sum  of  $5,922.70. 

The  tax  return  of  the  petitioner  for  1946  was  filed 
with  the  Commissioner  of  Internal  Revenue  for  the 
District  of  Washington  at  Tacoma,  Washington. 
The  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  is  the  Court  of  Appeals  for  the  circuit  in 
which  said  collector's  office  is  located. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel  for  Petitioner. 

Proof  of  service  attached. 

Received  and  filed  March  31,  1955,  T.C.U.S. 
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[Title  of  roiirt  of  Appeals  and  Cause.] 

Tax  Court  Docket  No.  37318 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:  Daniel  A.  Taylor,  Chief  Counsel,  Internal  Rev- 
enue Service,  Internal  Revenue  Building,  12t.h 
and  Constitution  Avenue,  Washington  25,  D.  C. 

You  are  hereby  notified  that  the  ])etitioner,  A.  G. 
Homann,  did,  on  the  28tli  day  of  March,  1955,  send 
air  mail,  with  air  mail  postage  attached,  to  the 
Clerk  of  the  United  States  Tax  Court  for  filing  a 
j)etition  for  review  by  the  United  States  Court  of 
A])peals  for  the  Ninth  Circuit  of  the  decision  of  the 
Tax  Court  of  the  United  States  heretofore  rendered 
in  the  above-entitled  cause.  That  the  said  petition 
for  review  will  be  received  by  the  Clerk  of  the 
United  States  Tax  Court  and  filed  in  that  office  on 
the  30th  day  of  March,  1955.  Copies  of  the  petition 
for  review  and  the  statement  of  points  as  filed  are 
hereto  attached  and  served  upon  you. 

Dated  at  Olympia,  Washington,  this  28th  day  of 
March,  1955. 

Respectfully, 

/s/  HARRY  ELLSWORTH  FOSTER, 
Coimsel  for  Petitioner. 

Proof  of  Service 

I  hereby  certify  that  I  served  the  foregoing  Notice 
of  Filing  Petition  for  Review  on  Daniel  A.  Taylor, 
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Chief  Counsel  for  the  Bureau  of  Internal  Revenue, 
attorney  for  the  Commissioner  of  Internal  Revenue, 
Respondent  on  Review,  by  depositing;  a  copy  of  the 
same  in  the  Post  Office  at  Olyiupia,  Washino:ton, 
with  air  mail  postage  prepaid,  addressed  to  said  at- 
torney at  his  post  office  address,  namely.  Internal 
Revenue  Building,  12th  and  Constitution  Avenue, 
"Washington  25,  D.  C,  on  March  28,  1955. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel  for  Petitioner  on   Re- 
view. 

Received  and  filed  March  31, 1955,  T.C.U.S. 


In  the  LTnited  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Tax  Court  Docket  No.  37319 

ANNA  HOMANN, 

Petitioner  on  Review, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 

Comes  now  Anna  Homann  by  her  counsel,  Harry 
Ellsworth  Poster,  and  petitions  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  to  review 
the  decision  of  the  Tax  Court  of  the  United  States 
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entered  in  the  above  cause  on  the  1st  day  of  March, 
1955,  ordering  and  deciding  that  there  is  a  deficiency 
in  petitioner's  federal  income  tax  for  the  calendar 
year  1946  in  the  sum  of  $6,202.94. 

The  tax  return  of  the  petitioner  for  1946  was  filed 
Avith  the  Commissioner  of  Internal  Revenue  for  the 
District  of  AVashington  at  Tacoma,  Washington.  The 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit is  the  Court  of  Apeals  for  the  circuit  in  which 
said  collector's  office  is  located. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel  for  Petitioner. 

Proof  of  service  attached. 

Received  and  filed  March  31,  1955,  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 

Tax  Court  Docket  No.  37319 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To :  Daniel  A.  Taylor,  Chief  Counsel,  Internal  Rev- 
enue Service,  Internal  Revenue  Building,  12th 
and  Constitution  Avenue,  Washington  25,  D.  C. 
You  are  hereby  notified  that  the  petitioner,  Anna 
Homann,  did,  on  the  28th  day  of  March,  1955,  send 
air  mail,  with  air  mail  postage  attached,  to  the  Clerk 
of  the  United  States  Tax  Court  for  filing  a  petition 
for  review  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  of  the  decision  of  the  Tax 
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Court  of  the  United  States  heretofore  rendered  in 
the  above-entitled  cause.  That  the  said  petition  for 
review  will  be  received  by  the  Clerk  of  the  United 
States  Tax  Court  and  tiled  in  that  office  on  the  30th 
day  of  March,  1955.  Copies  of  the  i)etition  for  re- 
view and  the  statement  of  points  as  filed  are  hereto 
attached  and  served  upon  you. 

Dated  at  Olympia,  Washington,  this  28th  day  of 
March,  1955. 

Respectfully, 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel   for  Petitioner  on  Re- 
view. 

Proof  of  Service 

I  hereby  certify  that  I  served  the  foregoing  Notice 
of  Filing  Petition  for  Review  on  Daniel  A.  Taylor, 
Chief  Counsel  for  the  Bureau  of  Internal  Revenue, 
attorney  for  the  Commissioner  of  Internal  Revenue, 
Respondent  on  Review,  by  depositing  a  copy  of  the 
same  in  the  Post  Office  at  Olympia,  Washington, 
with  air  mail  postage  prepaid,  addressed  to  said 
attorney  at  his  post  office  address,  namely,  Internal 
Revenue  Building,  12th  and  Constitution  Avenue, 
Washington  25,  D.  C,  on  March  28,  1955. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel  for  Petitioner  on  Re- 
view. 

Received  and  filed  March  31,  1955,  T.C.U.S. 
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[Title  of  Court  of  Appeals  and  Cause.] 

Tax  Court  Docket  No.  37318 

STATEMENT  OF  POINTS 

The  following'  are  the  points  on  which  the  peti- 
tioner intends  to  rely  on  review: 

The  Tax  Court  of  the  United  States  en'ed : 

1.  In  holding  that  the  petitioner's  gain  on  sixty- 
eight  houses  was  properly  charged  to  him  as  ordi- 
nary income  rather  than  capital  gain. 

2.  In  finding  that  the  houses  which  the  petitioner 
sold  in  the  taxable  year  1946  were  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  the 
petitioner's  business. 

3.  In  failing  to  find  that  the  petitioner  was  iwver 
engaged  in  the  real  estate  business. 

4.  In  failing  to  find  that  the  insolvency  in  the  f 
fall  of  1945  of  the  Midfield  Packers  froze  peti- 
tioner's working  capital  and  further  bank  credit  | 
was  denied  him,  and  that  he  was  obliged  to  liquidate 
the  sixty-eight  houses  in  question  in  order  to  save 
the  rental  investment  in  the  Olympia  cannery 
building. 

5.  In  failing  to  find  that  prior  to  the  affirmance 
of  the  decree  of  foreclosure  on  the  Olympia  cannery 
building  March  9,  1951,  petitioner  could  neither 
borrow  on  the  Olympia  cannery  building  or  sell  it.    ' 

6.  In  failing  to  find  that  the  sale  of  the  sixty-  ,> 
eight  houses  in  the  calendar  year  1946  was  for  the 
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pui-pose  of  liquidating  one  capital  asset  held  for 
rental  purposes  in  order  to  save  a  more  desirable 
capital  asset  held  for  rental  purposes  and  still  held 
for  rental  purposes. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel   for  Petitioner  on  Re- 
view. 

Proof  of  service  attached. 

Received  and  filed  March  31,  1955,  T.C.U.S. 


[Title  of  Coui't.  of  Appeals  and  Cause.] 

Tax  Court  Docket  No.  37319 

STATEMENT  OF  POINTS 

The  following-  are  the  points  on  which  the  peti- 
tioner intends  to  rely  on  review : 

The  Tax  Court  of  the  United  States  erred : 

1.  In  holding  that  the  petitioner's  gain  on  the 
sixty-eight  houses  was  properly  charged  to  her  as 
ordinary  income  rather  than  capital  gain. 

2.  In  finding  that  the  houses  which  the  petitioner 
sold  in  the  taxable  year  1946  were  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  the 
petitioner's  business. 

3.  In  failing  to  find  that  the  petitioner  was  never 
engaged  in  the  real  estate  business. 

4.  In  failing  to  find  that  the  insolvency  in  the 
fall   of   1945   of  the   Midfield   Packers   froze   peti- 
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tioner's  working  capital  and  fui'ther  bank  credit  was 
denied  her,  and  that  she  was  obliged  to  liquidate  the 
sixty-eight  houses  in  question  in  order  to  save  the 
rental  investment  in  the  Olympia  cannery  building. 

5.  In  failing  to  find  that  prior  to  the  affirmance 
of  the  decree  of  foreclosure  on  the  Olympia  cannery 
building  March  9,  1951,  petitioner  could  neither  bor- 
row on  the  Olympia  cannery  building  or  sell  it. 

6.  In  failing  to  find  that  the  sale  of  the  sixty- 
eight  houses  in  the  calendar  year  1946  was  for  the 
purpose  of  liquidating  one  capital  asset  held  for 
rental  purposes  in  order  to  save  a  more  desirable 
capital  asset  held  for  rental  purposes  and  still  held 
for  rental  purposes. 

/s/  HAREY  ELLSWORTH  FOSTER, 
Counsel  for  Petitioner  on   Re- 
view. 

Proof  of  service  attached. 

Received  and  filed  March  31,  1955,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

Docket  Nos.  37318  and  37319 

STIPULATIONS  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  and  their  respective  counsel  that 
the  following  facts  shall  be  taken  as  true  subject, 
however,  to  the  right  of  either  part}^  to  introduce 
further  evidence  not  inconsistent  herewith. 
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1.  The  petitioners  herein  are  husband  and  wife 
and  at  all  times  material  hereto  have  resided  at  112 
No.  Franklin  in  Ol^Tiipia,  Washington. 

2.  In  the  years  1945,  1946  and  1947  petitioners 
hied  their  income  tax  returns  with  the  Collector  of 
Internal  Revenue  for  the  District  of  AA'ashington. 
Such  income  tax  returns  are  attached  hereto  marked 
exhibits  1-A,  2-B,  3-C,  4-D,  5-E,  and  made  a  part 
hereof  by  reference. 

3.  On  or  about  July  of  1944,  petitioners  started 
construction  on  eighty-five  single  dwelling  houses 
in  Sunnyside,  Washington.  These  houses  were  com- 
pleted in  the  spring  of  1945. 

4.  In  1945  petitioner  sold  16  houses.  In  1946 
petitioner's  claim  to  have  sold  68  houses  and  in  ar- 
riving at  gain  on  the  sale  of  the  houses  in  1946,  peti- 
tioner has  claimed  the  cost  of  the  68  houses.  Peti- 
tioner now  admits  that  one  house  remained  unsold 
at  the  end  of  1946.  This  house  was  located  at  801 
10th  Street  and  was  occupied  by  Mr.  H.  G.  Beck- 
with. 

5.  The  respondent  herein  contends  that  two 
houses  were  sold  in  1947  and  that  their  cost  must 
not  be  used  in  computing  the  gain  on  the  sale  of 
houses  in  1946.  The  Government's  contention  is 
partially  predicated  upon  the  following  statenKut 
taken  from  a  statement  sent  to  petitioner  by  Horace 
L.  Miller  which  was  found  in  petitioner's  records 
of  a  sale  in  1947: 
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Sale  of  Lot  11,  Block  4.  Homann's  Sub- 
division,  901   10th   Street,   Sunnysidc,  to 

Alma  W.  Hallstrom.  Net  price $6,500.00 

7  months  rent,  Dee.  1st  to  July  1st,  paid  by 
Hallstrom  at  $45.00  per  month,  5%  com- 
mission on  rental  $      15.75 

Title  insurance  52.50 

Pay  off  old  mortgage  as  per  figure  given 
Miller  by  Art.  Ilamman  of  CH&H : 

Principal   $5,069.96 

Interest  4-1  to  8-1 76.04 

Penalty    53.00       5,199.00 

Cheek  to  balance 1,547.75 


$6,815.00     $6,815.00 

6.  The  total  cost  of  85  houses  per  the  Suimyside 
books  was  $515,539.82.  Petitioner  charged  off  $94,- 
133.57  on  the  1945  income  tax  return.  On  the  1946 
income  tax  return  the  petitioner  charged  off  $415,- 
298.25. 

The  petitioner  claimed  no  depreciation  in  either 
1945  or  1946. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel  for  Petitioners. 

/s/  KENNETH  W.  GEMMILL,  W.H.P. 

Acting  Chief   Counsel,   Internal  Revenue   Service, 
Counsel  for  Respondent. 

Filed  at  hearing  October  21,  1953,  T.C.U.S. 
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In  the  Tax  Court  of  the  United  States 
Docket  Nos.  37318  and  37319 

A.  G.  HOMANN  and  ANNA  HOMANN, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

TRANSCRIPT   OF    PROCEEDINGS 

Wednesday,  October  21,  1953 

The  above-entitled  matter  came  on  for  liearing, 
pursuant  to  notice  to  the  parties,  at  10:30  o'clock, 
a.m. 

Defore:  Honorable  Clai'ence  Y.  Opj^er,  J., 
Presiding. 

Appearances : 

HARRY  ELLSWORTH  FOSTER,  ESQ., 

For  the  Petitioners. 

FRANCIS  J.  BUTLER, 

For  the  Res]3ondent. 


*     *     * 


Mr.  Foster:  You  agreed  that  the  Sumiyside 
books  might  be  admitted  in  evidence  and  I  ask  that 
the  smaller  volume  be  marked  as  petitioners'  Ex- 
hibit No.  11 

The  Court:  It  v^ill  be  received  and  marked  as 
petitioners'  Exhibit  No.  1. 

(Petitioners'  Exhibit  No.  1  was  marked  for 
identification.) 
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Mr.  Foster:  I  ask  that  this  record  be  marked  as 
petitioners'  Exhibit  No.  2? 

Mr.  Butler:     No  objection. 

The  Court:  It  will  be  received  and  marked  as 
petitioners'  Exhibit  No.  2. 

(Petitioners'  Exhibit  No.  2  was  marked  for 
identiti  cation.) 

Mr.  Foster:  I  ask  that  there  be  marked  as  peti- 
tioners' [18*]  Exhibit  No.  3,  the  ledger  sheets  of 
Horace  L.  Miller,  showing  the  house  sales  ? 

The  Court:  They  may  be  received  and  marked 
Exhibit  No.  ''3." 

(Petitioners'  Exhibit  "3"  is  marked  and  re- 
ceived in  evidence.) 

Mr.  Butler:  I  would  request  that  petitioners 
make  a  statement  for  the  purpose  of  introducing  the 
rental  records. 

Mr.  Foster:  ^ly  principal  purpose  is  to  show 
that   the  rentals  and  sales  were  separately  kept. 

The  Court:  They  may  be  received  and  marked 
as  petitioners'  Exhibit  No.  4. 

(Petitioners'  Exhibit  No.  4,  marked  and  re- 
ceived in  evidence.) 

Mr.  Foster:  I  ask  that  the  escrow  records  of 
Horace  L.  Miller  be  marked  and  received,  for  the 
same  purpose? 

Mr.  Butler:     No  objection. 

The  Court :     They  may  be  received  and  marked  as 

petitioners'  Exhibit  No.  5. 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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(Petitioners'  Exhibit  No.  5  is  marked  and 
received  in  evidence.) 

Mr.  Butler :  The  rental  records  and  files  of  sales 
are  kept  in  two  different  bound  sheets  of  paper. 
Originally  they  started  out,  petitioners  will  admit, 
under  the  same  [14]  heading  and  subsequently  there 
was  a  transfer  which  shows  they  were  kept  sepa- 
rately. 

Ml*.  Foster:  I  am  unable  to  answer  tliat.  Those 
I  received  myself  a  year  ago  from  Horace  L.  Miller. 
He  is  a  real  estate  man  in  Sunnyside  and  since  this 
started  has  suffered  a  paralytic  stroke  and  is  in- 
capacitated and  could  not  carry  on  a  coherent  con- 
versation. I  don't  know. 

A.  G.  HOMANN 

was  called  as  a  witness  by  and  on  behalf  of  the 
petitioners,  and  having  been  first  duly  sworn  was 
examined  and  testified  as  follows: 

The  Clerk:     State  your  name,  please? 

The  Witness:     A.   G.   Homann. 

Direct  Examination 
Bv  Mr.  Foster: 


Q 

A 

Q 

A 

Q 

A 

Q 


Your  name,  please? 

A.  G.  Homann. 

Where  do  you  reside? 

Lacey,  Washington. 

Where  is  that  with  reference  to  Olympia? 

It  is  about  four  miles  east  of  Olj^mpia. 

What  is  vour  business? 
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(Testimony  of  A.  G.  Homann.) 

A.     General  contracting. 

Q.     How  long  have  you  been  so  engaged? 

A.     For  thirty  years.  [15] 

Q.  Under  what  name  is  your  business  con- 
ducted'? 

A.     A.  G.  Homaim,  General  Contractor. 

Q.  Is  there  anyone  else  interested  in  that  busi- 
ness*? A.     No,  there  is  not. 

Q.     When  did  you  first  come  to  Olympia? 

A.     In  the  fall  of  1939. 

Q.  Has  anyone  else  been  interested  in  the  busi- 
ness since  that  date?  A.     No,  sir. 

Q.  Will  you  describe  to  the  court  the  circum- 
stances, in  your  own  way,  of  this  Sunnyside  project 
coming  to  your  notice? 

A.  During  World  War  Two  I  engaged  entii'ely 
in  war  work.  I  closed  the  office  in  Olympia  and 
opened  an  office  at  McChord  Field  and  put  all  my 
efforts  into  war  efforts.  It  was  requested  by  the 
Han  ford  Engineering  Works  that  there  ])e  one 
hundred  single  dwelling  homes  built  privately  in 
Sunnyside  to  house  one  hundred  of  their  employees 
and  I  was  told  that  it  was  the  most  vital  project 
to  end  the  war  we  would  have  in  the  United  States. 
Owing  to  that  fact  I  decided  to  go  and  build  the 
hundred  houses.  In  Sunnyside  there  was  a  small 
builder  that  would  like  to  have  fifteen  of  the  houses, 
so  he  built  the  fifteen  and  I  built  eight-five.  I  built 
these  houses  to  rent  to  the  employees  of  the  Han- 
ford  Engineering [16] 

Mr.  Butler:     I  would  prefer  these  questions  to  be 
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(Testimony  of  A.  G.  Homami.) 

questions  and  answers.  There  are  a  lot  of  things 

j^oing  in  which  I  don't  feel  are  the  best  evidence. 

Q.  Was  the  existence  of  that  project  communi- 
cated to  3'ou  orally  or  in  writing? 

A.  It  was  communicated  to  me — one  time  I  was 
over  to  Seattle  to  the  F.H.A.  and  I  knew  some  of 
them  pretty  well  and  they  told  me  at  that  time  that 
this  was  coming-  up  and  it  might  be  something  I 
would  be  interested  in. 

Q.  What  did  you  do  with  respect  to  that  project  ? 
What  was  the  first  step? 

A.  T  went  to  Sumi^^side  to  investigate  further  in 
regard  to  what  I  heard. 

Q.     Approximately  when  was  that? 

A.     Oh,  I  cannot  tell  exactly. 

Q.     Approximately  ? 

A.  I  believe  it  was  the  middle  part,  a  little  be- 
fore the  middle  part  of  1944. 

Q.  Did  you  proceed  with  the  construction  of  the 
houses  ?  A.     Yes. 

Q.  What  tract  of  land,  if  any,  did  you  buy  for 
that  project? 

A.  I  bought  several  tracts  of  land  and  replatted 
and  had  it  recorded  as  "Homann's  Addition  to 
Simnyside."  [17] 

Q.  At  that  time  what  was  the  population  of 
Sunnyside  ? 

A.     Around  twenty-five  hundred. 

Q.     In  area  about  how  much  land  did  you  buy? 

A.     I  bought 

Mr.  Butler:     Object.  If  he  bought  land  I  think 
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there  would  be  documents  or  records  that  certainly 

would  he  the  best  evidence  of  it.  Up  to  this  time  he 

was  questioned  if  he  had  contracts  and  he  didn't 

know.  I  insist  to  protect  the  government's  interest 

if  there  is  documentary  evidence  of  this  it  is  the  best 

evidence. 

Mr,  Foster :     It  is  purely  preliminary. 

A.  I  just  wanted  you  to  understand  I  bought 
land  sufficient  to  erect  eighty-five  houses  on. 

The  Court:     It  is  part  of  this  case  or  it  is  not. 

Mr.  Foster:  I  offer  to  prove  by  this  witness 
now  on  the  stand,  that  he  purchased  in  1944  a  suf- 
ficient area  of  land  on  which  he  might  construct 
eighty-five  houses. 

Mr.  Butler:  It  is  impossible  for  the  government 
to  know  when  he  i^urchased  the  land  or  how  much 
he  purchased  it  for.  That  should  be  put  in  by  docu- 
ments. 

Mr.  Foster:  The  price  in  the  documents  would 
only  show  "Ten  dollars  and  other  consideration." 

The  Court:  I  sustain  the  objection.  You  have 
your  offer  of  proof  in.  Go  ahead. 

Mr.  Butler:  As  I  told  you  in  my  opening  state- 
ment [18]  I  assume  there  is  some  documentary  evi- 
dence on  a  lot  of  this.  I  don't  like  to  take  objections 
all  the  time.  If  I  could  make  an  objection  now  and 
argTie  it  in  the  brief 

The  Court:  If  you  want  to  make  an  objection 
make  it  when  the  question  is  asked  and  before  it  is 
answered.  I  will  rule  on  it  at  that  time. 

Q.  When  did  you  start  construction  of  these 
houses'?  A.     Somewhere  in  July  of  1944. 
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Q.     When  were  they  completed? 

A.     Early  in  the  spring  of  1945. 

Q.     How  many  did  you  build'? 

A.     Eighty-five. 

Q.  What  was  the  purpose  of  building  the  eighty- 
five  houses  ? 

A.  To  rent  to  the  Hanford  Engineering  em- 
ployees. 

Q.  Did  you  at  any  time  receive  any  communica- 
tion that  you  would  be  unable  to  rent  to  the  Han- 
ford Engineering  employees? 

A.     I  got  a  call  from 

Q.     You  can  answer  yes  or  no. 

A.     Yes. 

Q.     Approximately  when  was  it? 

A.     Early  in  1945,  to  my  knowledge. 

Q.     How  was  it  communicated  to  you? 

A.  Over  the  'phone  by  my  representative  in 
Suimyside,   [19]   Mr.   Beckwith. 

Q.     What  was  the  communication? 

A.  That  Colonel  Mathias  had  come  to  our  office 
in  Sunnyside 

Mr.  Butler:  Object.  It  is  hearsay  if  Mr.  Beck- 
with received  the  communication  and  then  told  Mr. 
Homann  about  it,  Mr.  Beckwith  might  be  able  to 
testify  to  the  conversation  with  the  Colonel,  but 
certainly  not  Mr.  Homann. 

Mr.  Foster :  I  am  asking  this  witness  to  tell  what 
information  he  received  on  that  job.  He  received  the 
information  from  his  employee  ou  the  project.  Be- 
sides, Mr.  Beckwith  is  here. 
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A.  In  1945  T  started  to  build  a  building,  a  can- 
nery, [22]  for  the  Midfield  Packing  Company.  I 
built  it  on  a  fixed-fee  basis  and  everything  went 
swell  until  along  toward  the  end,  or  the  fall,  of 
1945,  when  some  of  their  frozen  products  went  bad 
and  they  didn't  get  their  money  and  consequently 
they  didn't  ])ay  me  and  I  had  between  fifty  and 
sixty  thousand  dollars  of  my  own  money  tied  up  in 
that  project. 

Mr.  Butler :     I  object  at  this  point. 

The  Court:     There  is  no  question  pending. 

Mr.  Butler:  The  question  was  asked  when  he 
changed  his  mind.  My  point  is  he  has  gone  beyond 
that.  It  is  not  responsive. 

The  Court :     Your  procedure  is  to  move  to  strike. 

Mr.  Butler:     Yes,  I  am  sorry.  I  move  to  strike. 

The  Court:     What  part? 

Mr.  Butler:  The  part  relating  to  building  the 
building  he  mentioned  and  any  matter  pertaining  to 
financial  losses  or  other  financial  receipts  pertaining 
to  that  building  on  the  ground  there  should  be  other 
documentary  evidence  which  would  be  the  best  evi- 
dence when  that  was  st-arted  and  the  whole  picture 
of  it. 

The  Court :  I  misunderstood  you.  I  thought  you 
said  he  is  now  testifying  to  matters  not  responsive 
to  the  question. 

Mr.  Butler:  You  suggested  that  the  question  had 
not  been  asked.  I  say  a  question  was  asked  and  he 
went  [23]  beyond  the  scope,  and  I  also  object  to 
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what  is  coming  out  as  not  the  best  evidence  of  the 

transaction. 

The  Court:  I  am  soriy  but  I  cannot  recall  en- 
tirely what  the  matter  was  but  if  he  has  personal 
knowledge  of  the  building  beiug  started  then  be- 
cause he  saw  it  with  his  own  eyes,  that  is  the  best 
evidence.  If  you  pinpoint  what  you  say  is  objection- 
able. 

Mr.  Butler:  The  objectionable  part  is — ho  started 
the  building.  That  is  one  thing.  But  he  testified  to 
finances,  what  he  put  in,  how  much  he  lost  at  one 
point,  and  I  don't  think  bis  testimony  is  the  best 
evidence. 

The  Court :  Denied,  and  I  suggest  that  after  this 
you  try  to  concentrate  on  the  statement  when  it  is 
made. 

Q.  When  did  you  first  start  construction  of  the 
Midfield  Building  in  Olympiad 

A.     April  7th,  1945. 

Q.     Was  that  contract  oral  or  in  writing  *? 

A.     It  w-as  an  oral  contract. 

Q.    What  was  the  nature  of  the  building? 

A.  It  was  built  for  a  cannery,  for  processing 
frozen  foods,  or  a  cold  storage  cannery — whatever 
you  want  to  call  it. 

Q.     What  was  the  agreed  price  of  that  building? 

A.     In  excess  of  Tw^o  Hundred  Thousand  Dollars. 

Q.  What  sort  of  a  concern  w^as  the  Midfield 
Packers,  a  [24]  partnership,  corporation  or  indi- 
vidual ?  A.     A  partnership. 
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Q.  Did  that  concern  become  involved  in  financial 
difficnlties,  and  if  so,  when  ? 

A.     In  the  fall  of  1945. 

Q.  When  did  yon  qnit  work  on  that  building  be- 
fore the  institution  of  the  lien  proceedings? 

A.  Less  than  ninety  days  before.  We  stopped  it 
in  the  fall  except  enough  to  keep  my  lien  alive,  hop- 
ing they  would  pay.  In  the  fall  of  1945,  I  believe. 

Q.  And  what  did  you  do  with  respect  to  ])re- 
serving  your  investment  in  that? 

A.     Filed  a  lien. 

Q.  Do  you  remember  approximately  when  your 
lien  was  filed? 

A.  I  looked  it  up  and  wrote  it  down  in  this  little 
memorandum.  If  I  can  look  at  it — 1946,  I  believe. 

Q.  You  may  refresh  your  recollection  from  any 
memorandum  you  have. 

A.  I  don't  have  that.  I  started  the  foreclosure 
in  November,  1946 — when  the  lien  was  filed  I  can- 
not answer. 

Q.     When  did  you  start  your  foreclosure? 

A.     In  November,  1946. 

Q.     And  for  what  amount  ? 

A.  A  little  less  than  Fifty  Thousand  Dollars, 
I  [25]  believe. 

Mr.  Butler:  I  move  to  strike.  I  don't  think  the 
witness  is  prepared  to  testify  on  these  matters.  He 
does  not  remember. 

The  Court :  If  you  want  to  object  to  that  the  time 
to  do  that  is  when  the  question  is  asked.  It  was 
perfectly  obvious  what  the  answer  would  be. 
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Q.     Did  you  complete  that  foreclosure*? 

A.     Yes,  sir. 

Q.  Who  became  the  purchaser  of  the  i)roperty  at 
foreclosure  sale?  A.     I  did,  myself. 

Q.  Do  you  remember  when  you  acquired  title  to 
that  Midfield  Building? 

A.     In  1951 — in  March  of  1951,  I  believe. 

Q.  At  what  stage  of  completion  was  the  building 
when  you  acquired  title  to  it  by  foreclosure? 

A.  Part  of  the  foundation  was  in,  the  footings, 
and  paii:  of  the  outside  wall  where  the  steel  trusses 
could  be  ])ut  on.  That  is  the  point  where  we  quit 
work  and  where  it  was  when  I  received  title. 

Q.     Did  you  subsequently  complete  it? 

A.     Yes,  sir. 

Q.     When,  approximately? 

A.  I  started  work  on  it  in  1952 — no,  no —  [26] 
shoi-tly  after  I  received  title.  I  have  had  it  aroimd 
two  years. 

Q.  How  much  did  it  cost  to  complete  construc- 
tion of  that  building? 

A.     Around  Ninety-six  Thousand  Dollars. 

Q.  Did  you  complete  construction  of  the  build- 
ing? A.    Yes,  sir. 

Q.     Who  owns  the  building  now?  A.     I  do. 

Q.     What  use  is  made  of  the  building? 

A.  The  first  floor  is  rented  to  the  Olympia  Brew- 
ing Company. 

Q.     At  what  rental?  A.     $1,250  a  month. 

Q.     Is  any  other  portion  of  the  building  rented? 

A.     The  upstairs  part  of  the  building  that  was 
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orij^inally  to  be  an  office  is  rented  to  the  State  of 

Washington. 

Q.     At  what  rental?  A.     $450  a  month. 

Q.  When  you  changed  your  plan,  your  purpose, 
in  holding  the  Sunnyside  houses,  what  was  the  rea- 
son for  your  change? 

A.  Because  I  got  into  this  mess  with  the  Mid- 
field  Packers  and  my  working  capital  w\as  all  tied 
up.  I  either  had  to  liquidate  or  go  out  of  business. 
The  bank  took  my  credit  away  from  me  and  would 
not  loan  me  any  more  and  instructed  me  to  pay  back 
what  I  owed  them.  [27] 

Q.  In  1944  what  was  the  extent  of  your  bank 
indebtedness  ? 

A.  In  May,  1944,  I  had  $45,000  borrowed  from 
the  National  Bank  of  Commerce  in  Olympia. 

Q.  Prior  to  the  time  you  acquired  title  by  fore- 
closure to  the  Midfield  Building  in  1951  was  it  pos- 
sible for  you  to  either  sell  or  borrow  on  the  prop- 
erty? 

A.  I  had  nothing  to  sell  or  borrow  on.  It  was 
merely  a  law^suit  that  I  hoped  to  receive  title  to. 

Q.     Who  conducted  that  foreclosure  for  you? 

A.     Mr.  Harry  Ellsworth  Foster. 

Q.  Did  you  ever  have  a  real  estate  broker's 
license?  A.     No,  sir. 

Q.  Were  there  written  leases  on  the  houses  in 
Sunnyside,  or  under  what  circumstances  were  those 
houses  rented? 

A.  They  were  rented  month  to  month.  There 
were  no  leases  or  signs  on  them. 
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Q.  Did  you  ever  extend  to  anyone  an  o])ti<)ii  to 
purchase  any  of  the  liouses?  A.     No,  sir. 

Q.  Did  you  ever  make  any  changes  in  tlie  liouses 
to  facilitate  their  sale? 

A.  There  were  never  any  chang:es  to  facilitate  a 
sale.  When  a  renter  came  in  and  went  out  we 
cleaned  it  out  to  make  it  ready  for  the  next  [28] 
renter. 

Q.  After  the  houses  were  completed  what,  if  any, 
employee  did  you  retain  at  Sunnyside? 

A.  I  retained  Harry  Beckwith  to  represent  me 
and  listen  to  the  complaints  of  the  renters. 

Q.     Anyone  else? 

A.  No ;  not  in  my  employ.  Horace  Miller  was  the 
a.^ent  that  handled  the  money  for  me  and  remitted 
the  money  to  me. 

Q.     Who  signed  the  deeds  to  the  property? 

A.     Myself  and  my  wife. 

Q.  Did  anyone  ever  have  any  power  of  attorney 
to  sign  any  deeds  for  you?  A.     No,  sir. 

The  Court:    We  will  take  a  ten-minute  recess. 

(Recess  11:11  a.m.  to  11 :21  a.m.) 

Mr.  Foster:  If  it  please  the  Court,  the  decision 
of  the  supreme  court  in  the  Midfield  case  is  in  38 
Wash.,  2nd,  1950;  228  Pac.  Cir.  666. 

The  Court :  Would  counsel  agree  that  is  the  pro- 
ceeding to  which  the  witness  has  been  testifying? 

Mr.  Butler:     Yes,  your  Honor. 

Q.  In  addition  to  the  building  did  that  have  any 
axjpurtenances  ?  I  refer  particularly  to  a  railway 
spur. 
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A.  It  had  a  railway  spur  coming  in  there  in  front 
of  the  building. 

Q.     That  likewise  was  involved  in  the  action?  [29] 

A.     Yes,  sir. 

Q.  And  the  judgment  in  that  action  was  that  it 
was  spur  to  all  of  them?  A.     Yes. 

Q.  Now,  will  3^ou  describe  to  the  court  the  cir- 
cumstances about  the  furnaces?  What  was  the  mat- 
ter with  them? 

A.  The  furnaces — it  was  a  furnace  that  I  was 
going  to  say  was  concocted  in  World  War  II  to  act 
as  a  furnace.  It  was  not  much  more  than  a  box 
stove  that  they  burned  coal  in.  It  was  not  originally 
designed  for  coal  and  consequently  would  smoke  and 
that  would  darken  the  paint  in  the  room,  as  well  as 
the  furnishings  in  the  house. 

Q.     From  whom  did  you  buy  those  furnaces? 

A.     I  cannot  tell  you  his  name. 

Mr.  Foster:    May  I  lead  the  witness? 

Mr.  Butler:  I  think  this  is  immaterial.  I  don't 
have  any  objection. 

Q.     Was  it  the  University  Sheet  Metal  Works? 

A.    Yes. 

Q.  What  disposition  was  made  of  the  furnaces? 
What  did  you  do  with  them,  leave  them  in  the  houses 
or  take  them  out? 

A.  We  removed  them  from  the  houses  and 
stacked  them  up  along  the  alley  and  they  were  later 
sold  to  a  junk  man. 

Q.     Did  any  of  those  furnaces  remain?  [30] 

A.    Not  to  my  knowledge,  sir. 
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junk?  A.     No,  sir. 

Q.  Do  3^on  remember  as  to  wheth(M'  or  not  you 
originally  equipy)ed  the  houses  with  ranges  and  7'e- 
f rigerators  ? 

A.  Yes,  we  did.  We  equipped  eaeh  one  with  a 
range  and  a  refrigerator. 

Q.  What  was  done  with  reference  to  the  cost  of 
those  ranges  and  refrigerators  with  respect  to  the 
price  of  the  houses  for  either  rental  or  sale? 

Mr.  Butler:     Object. 

A.     They  were  included  in  there. 

Mr.  Butler:  Object,  on  the  ground  that  this  peti- 
tioner did  not  keep  the  books  and  I  don't  think  he 
can  testify  from  his  own  knowdedgt\  Therefore,  I 
don't  think  he  is  qualified  to  give  this  particular 
testimony. 

Mr.  Foster :  Here  is  the  owner  of  the  houses  and 
I  am  asking  him  with  respect  to  the  dealing  with 
his  own  property. 

Mr.  Butler :  I  am  sure  they  show^  how  these  were 
rented.  I  don't  think  the  witness  is  qualified. 

The  Court:  I  think  there  is  an  ambiguity.  Can 
you  not  withdraw^  the  question  and  ask  aiiother?  Do 
you  mean  as  a  bookkeeping  matter? 

Mr.  Foster:     Yes.  [31] 

Q.  How  were  the  prices  of  the  houses  computed 
with  respect  to  the  presence  or  absence  of  the  range 
or  refrigerator? 

A.  The  house  was  priced  with  range  and  re- 
frigerator. 

Q.     Did  that  a])ply  to  both  sale  and  rental? 
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A.     Yes. 

Q.  When  the  range  or  refrigerator,  or  both,  was 
removed  what  happened  to  the  original  price  yon 
set  on  the  property? 

A.  We  deducted  the  amount  of  the  range  and 
refidgerator  from  it. 

Q.  Did  you  remove  some  ranges  and  refriger- 
ators? A.     Yes,  sir. 

Q.     Under  what  circumstances  and  why? 

A.  Either  the  renter  or  the  buyer  had  their  own 
and  would  not  wish  to  have  ours  in  there. 

Q.  What  disposition  was  made  of  those  items 
after  their  removal  ? 

A.  We  sold  them  secondhand  to  whoever  might 
want  to  bu.v  them. 

Q.  Were  you  ever  or  are  you  now  engaged  in  the 
sale  of  such  items  ?  A.     No,  sir. 

Q.  Are  you  familiar  with  the  street  contract  with' 
the  City  of  Sunnyside  as  reflected  in  one  of  these 
items,  [32]  "Sunnyside  Miscellaneous  Income"? 

A.    Yes. 

Q.     Explain. 

A.  This  street  was  one  of  the  main  streets  enter- 
ing through  the  project  and  the  Town  of  Sunnyside 
let  a  contract  for  this  street  to  be  improved.  This 
contractor  failed  to  fulfill  the  contract  and  that  left 
us  wallowing  through  mud  trjdng  to  get  to  our 
project.  We  agreed  with  the  city  to  go  ahead  and 
fulfill  the  contract  so  we  could  use  the  street  to 
transfer  our  material  and  equipment  in  to  our 
houses. 
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Q.     Was  that  contract  in  writing  or  oral? 

A.  I  believe  it  was  oral  other  than  we  assumed 
the  original  contract. 

Q.     When  did  you  finish  that  work? 

A.     In  1945. 

Q.    When  were  you  paid  for  it  ? 

A.     I  was  not  paid  until  1946. 

Q.  On  what  system  of  accounting  and  reporting 
of  income  were  you  in  1944?  A.     Accruable. 

Q.     And  were  you  in  1945  and  1946? 

A.     Yes,  sir. 

Q.     And  still  are?  A.     Yes.  [33] 

Q.     And  always  have  been?  A.    Yes. 

Q.  Did  you  ever  put  any  "For  Sale"  signs  on 
these  houses?  A.     No,  sir. 

Mr.  Foster:     That  is  all. 

Cross-Examination 
By  Mr.  Butler: 

Q.  I  want  to  first  go  back  to  how  this  project 
originated.  As  I  understand  you  found  out  about 
this  project  from  the  Hanford  people? 

A.  I  found  out  about  it  in  the  F.H.A.  office  in 
Seattle. 

Q.     Then  you  went  up  to  Sunny  side? 

A.  I  went  up  to  Sunny  side  and  talked — they  had 
a  committee  who  were  supposed  to  see  they  got  the 
houses.  I  went  with  Ed  Funk,  the  attorney  for  the 
city,  over  to  the  project  and  talked  to  Colonel 
Mathias. 
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Q.     What  were  you  told  about  the  restrictions? 

A.  That  T  could  only  rent  or  sell — if  an  employee 
wanted  to  buy  he  had  a  right  to,  but  I  was  restricted 
to  the  Hanford  employees. 

Q.     You  testified  that  you  purchased  the  land? 

A.     Yes. 

Q.  As  1  understand,  and  correct  me  if  T  am 
wrong,  you  [34]  borrowed  money  from  the  bank  for 
this  project? 

A.  I  had  fi'om  the  bank  at  all  times  a  loan  run- 
ning from  twenty  to  eighty  thousand  dollars,  de- 
pending on  the  amount  of  contracts  I  had.  I  never 
did  get  square  with  them  for  years. 

Q.  Is  it  not  a  fact  when  this  project  originated 
there  was  $450,000 

A.  Through  Sherrill  &  Roberts,  the  lending 
agency  for  the  project. 

Q.  And  as  your  books  show  that  was  around 
$450,000?  A.     Yes. 

Q.  During  the  time  of  this  project,  from  the 
time  you  started  it  until  the  time  you  ended  it  your 
own  investment  w^ould  be  approximately  what,  in 
the  houses'? 

A,  My  own  investment  varied  throughout.  At 
the  end  of  the  project  I  had  somewhere  close  to 
$60,000. 

Q.  Is  it  not  a  fact  that  at  the  beginning  of  the 
project  you  had  somewhere  near  $20,000  in  it  ? 

A.     The  price  of  the  land. 

Q.    Your  own  personal  investment  fluctuated  be- 
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cause    some    of   the   houses   were    being   sold   and 

rented  ? 

A.  No ;  I  bought  the  land  and  paid  for  labor  and 
material  up  to  the  point  where  the  houses  could  get 
a  partial  payment  from  the  loan  company. 

Q.  Were  these  houses  built  under  the  [35] 
F.H.A.?  A.     Yes. 

Q.  The  F.H.A.  guaranteed  your  loans  \\\)  to 
around  ninety  per  cent  of  the  appraised  value? 

A.  What  do  you  mean,  ''guaranteed,"  or  what 
do  you  mean? 

Q.    Did  the  F.H.A. 

A.     They  said  how  much  we  could  borrow^,  yes. 

Q.  Did  they  guarantee  up  to  about  ninety  per 
cent  of  the  appraised  value? 

A.  You  say  "guarantee."  The  F.H.A.  didn't 
guarantee  anything.  They  would  allow  us  to  boiTow 
up  to  a  certain  amount  if  we  could  find  a  man  to 
loan  it. 

Q.  Do  you  have  any  documentary  evidence  in 
couii:  on  any  of  your  dealings  with  the  F.H.A.? 

A.     No,  I  don't. 

Q.     You  signed  some  contracts  with  them? 

A.     We  signed  this  house  deal,  yes. 

Q.     You  don't  have  any  documentary  evidence? 

A.     I  am  sorry.  There  is  none  to  be  found.  I  will 
tell  you  w^here  it  is  if  you  want  to  know. 
I      Mr.  Foster:     I  forgot  something  in  the  case  in 
chief.  May  I  interrupt?  He  moved  and  all  records 
have  been  lost  or  destroyed. 

Q.     (By   Mr.    Butler) :     You   don't   know   then 
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under  what  title  of  the  F.H.A.  [36]  tliey  were  made? 

A.  I  don't  know.  I  would  say  6  but  I  am  not 
sure. 

Q.     You  say  Title  6? 

A.  I  would  not  say  but  that  is  the  only  thing  that 
comes  to  my  mind. 

Q.  Did  you  have  any  written  contract  with  the 
Hanford  people?  A.     No,  sir. 

Q.     It  was  all  oral?  Is  that  right? 

A.  Not  entirely.  All  coiTespondence,  etc.,  on  tlie 
deal  was  handled  through  Ed  Funk,  city  attorney, 
and  I  employed  him  as  my  attorney  and  paid  him 
some  twenty-five  hundred  dollars  for  so  doing.  He 
had  all  the  correspondence  in  his  office  and  after 
his  term  expired  he  left  the  office  and  I  have  not 
been  able  to  find  it  since.  He  has  a  lot  of  valuable 
records  of  mine  that  would  prove  a  lot  of  things  T 
would  like  to  find  here. 

Q.     Did  you  make  a  search  for  Mr.  Funk? 

A.     Yes ;  an  extensive  one. 

Q.     Did  you  go  to  his  office  in  Olympia? 

A.     His  office  was  in  Sunnyside. 

Q.     Did  you  go  to  his  former  office? 

A.    Yes. 

Q.  And  you  were  unable  to  find  where  he  had 
gone? 

A.  The  city  attorney  there  then  said  Mr.  Funk 
took  [37]  all  records  ijertaining  to  this  with  him. 

Q.     Did  you  check  with  the  attorney's  records? 

A.  I  just  said  I  checked  with  the  city  attorney — 
I  cannot  give  his  name — and  he  said  when  Mr.  Funk 
left  he  took  all  his  records  with  him. 
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Q.     When  did  you  have  this  discussion? 

A.     At  the  start  of  the  job  and  throughout  the  job. 

Q.     I  am  talking  about  recently. 

A.     No ;  I  have  not  inquired  recently. 

Q.  You  had  an  a.i^reeraent  with  the  Banford  peo- 
ple to  build  these  eighty-five  houses? 

A.     That  is  right. 

Q.  The  restrictions  were  you  could  only  rent  or 
sell  to  the  Hanf  ord  people  ? 

A.  That  is  right.  I  don't  think  there  was  any 
mention  of  selling.  We  could  rent  t(^  them  but  T 
assume  if  they  wanted  to  buy 

Q.  Do  you  know  for  sure  that  there  was  no  men- 
tion of  selling?  A.     I  don't  believe  there  was. 

Q.     Can  you  testify  to  this  court — can  you  say " 
for  certain  that  there  was  no  mention  you  could  sell 
these  houses? 

A.  If  I  could  tell  what  is  in  my  mind  I  would 
say  yes,  but  I  don't  like  to  say.  If  I  had  these  let- 
ters, etc.,  I  [38]  could  say. 

Q.     These  restrictions  were  lifted  in  1944? 

A.  Either  late  in  1944  or  early  in  the  spi'ing  of 
1945.  I  could  not  tell  you  which. 

Q.  You  stated  on  direct  examination  that  you 
had  built  these  houses  to  rent  or  to  sell  to  the  em- 
ployees of  the  Hanf  ord  project?  A.     Yes. 

Q.  And  that  before  it  was  completed  the  restric- 
tions were  lifted  and  you  then  decided  to  continue 
with  the  building  and  you  had  a  radio  show,  or  a 
radio  advertising  program,  for  a  peiiod  of  two 
months.  Now,  in  that  radio  j)rogram,  or  whatevei' 
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advertising  was  done  on  the  radio,  did  you  mention 

selling  the  houses  f  A.     No,  sir. 

Q.     AVhat  did  you  say  ? 

A.  We  described  the  houses  and  where  they  were 
located  and  that  they  were  for  rent. 

Q.  You  were  under  some  renting  restrictions  at 
that  time  ?  A.     That  is  right,  as  far  as  price. 

Q.  There  is  no  change  in  those  renting  restric- 
tions after  the  Hanfoi'd  people  decided  to  move  out? 
You  were  still  under  restrictions  ? 

A.     Under  rent  control.  [39] 

Q.  So  it  didn't  make  any  difference  who  you 
rented  to  ?  If  you  rented  to  the  employees  from  Han- 
ford  you  would  have  gotten  the  same  rent  from  the 
Hanford  people  as  you  got  from  other  people?  Is 
that  not  correct?  A.     That  is  right. 

Q.  Did  you,  at  that  time,  when  these  restrictions 
were  lifted  and  you  had  this  radio  program — did 
you  employ  Horace  Miller  to  work  for  you? 

A.  No;  not  to  work  for  me.  I  gave  him  the 
handling  of  the  money  that  came  from  the  rent  or 
sale  to  remit  to  me. 

Q.     Is  Mr.  Miller  a  real  estate  agent? 

A.    Yes. 

Q.  Did  you  make  an  agreement  with  him  to  pay 
a  certain  percentage  of  everything  he  would  sell  ? 

A.  I  agreed  he  would  have  five  per  cent  on  the 
rent  for  collecting  and  sending  me  the  money.  Also 
on  any  sales  made  he  would  have  two  per  cent — two 
and  a  half  per  cent. 
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Q.  Is  it  not  true  that  the  usual  fee  for  real  estate 
agents  for  selling  houses  is  five  per  cent? 

A.     That  is  true. 

Q.  Is  it  not  true  that  yuu  only  gave  him  two  and 
a  half  per  cent  and  that  Mr.  Beckwith  was  also  en- 
gaged there  and  you  were  going  to  give  him  two  and 
a  half  per  cent  for  the  sale  of  each  house  ? 

A.     No.  [40] 

Q.     Didn't  he  get  tw^o  and  a  half  per  cent? 

A.     No. 

Q.    He  never  got  any  commission? 

A.     No ;  only  weekly  wages. 

Q.  And  you  are  sajdng  he  never  received  any- 
thing for  his  participation  for  the  sales  in  the 
houses?  A.     No,  sir. 

Q.  You  testified  on  direct  examination  that  you 
didn't  have  any  leases  on  these  houses.  Is  that  cor- 
rect? A.     No  written  leases. 

Q.     But  you  did  have  agreements  ? 

A.  You  would  have  to  define  what  you  meau  by 
"agreements." 

Q.  You  testified  it  was  on  a  month-to-month 
basis?  A.     That  is  right. 

Q.  Do  you  remember  a  conversation  with  nie 
in  my  office  concerning 

A.  I  think  I  know-  what  you  are  referring  to  and 
will  answer  in  my  own  Avay  if  you  wdll  let  me. 

Q.  I  will  ask  and  then  you  can  answer.  You  do 
remember  a  conversation  in  my  office? 

A.     Several  of  them,  sir. 
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Q.  The  one  in  particulai'  pertaining  to  whether 
or  not  there  were  leases  on  this  property? 

A.  I  don't  remembei'  anything  being  said  that 
there  were  leases  on  the  property.  [41] 

Q.  Yon  don't  remember  telling  me  in  my  office 
that  you  didn't  know  whether  there  were  any  leases 
or  not  *? 

A.  If  there  was  any  lease  it  was  not  given  by 
me  and  no  one  else  had  power  to  do  so.  If  there 
were  an}^  agreements — some  of  the  renters  came  in 
and  said  at  the  time  they  rented  if  their  job  held 
out  and  they  liked  it  here  they  would  like  to  buy 
but  didn't  want  to  buy — you  know  when  you  come 
to  a  new  comitry  you  kinda  like  to  see  what  it  is  like, 
and  some  of  them  we  told  if  they  did  want  to  buy 
we  would  carry  the  rent,  that  is,  credit  the  rent  to 
the  purchase  price  of  the  house.  That  is  the  only 
thing  we  did  down  there  that  I  remember.  I  knew 
what  you  wanted. 

Q.  Mr.  Miller  was  hired  right  after  you  found 
that  the  Hanford  people  were  not  going  to  be  avail- 
able for  occupancy?  A.    That  is  right,  sir. 

Q.  Did  Mr.  Miller  have  authority  to  sell  some  of 
these  houses  if  he  found  a  buyer? 

A.  There  Avere  some  houses  sold  so  there  is  not 
much  doubt  I  told  him  not  to. 

Q.  So  we  can  infer  from  that  that  he  did  have 
permission  to  sell? 

A.  He  did  have  permission  to  sell  with  my  ap- 
proval, yes,  of  the  individual  sales. 

Q.     Do  you  know  of  your  own  knowledge  how 
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much  activity  [42]  Mr.  Miller  pursued  by  way  of 
selling  these  houses.  Do  you  know  of  your  own 
knowledge  whether  he  posted  signs  or  took  ads  in 
the  paper,  or  had  signs  in  his  office  ? 

A.  There  were  no  signs  posted  on  the  job  and  if 
there  were  any  advertisements  in  the  paper  I  have 
never  seen  them  and  I  don't  believe  there  was. 

Q.    You  would  not  say  there  was  not  ? 

A.  I  would  not  say  but  I  have  never  seen  it  ot* 
heard  of  it. 

Q.  But  there  is  the  ])robability  that  since  he  had 
permission  to  go  ahead  that  he  from  time  to  time 
contacted  clients  of  his  own? 

A.  There  were  sales  made.  I  don't  know  how  he 
contacted  them.  The  people  came  and  tried  to  buy 
after  they  had  lived  there  for  some  time  and  had 
employment  there  and  things  started  to  pick  up.  You 
could  have  sold  them  a  dozen  times. 

Q.  You  say  you  are  in  the  general  contracting 
business  and  have  been  in  it  for  thirty  years  ? 

A.    Yes. 

Q.  You  built  buildings  before  you  built  these 
houses  %  A.     I  built  many  buildings. 

Q.    And  did  you  sell  them'?  A.     No,  sir. 

Q.  You  never  built  a  building  that  you  [43] 
sold? 

A.     Yes ;  I  built  a  home  for  myself  that  was  sold. 

Q.  How  did  you  handle  these  construction  con- 
tracts? Did  you  contract  with  someone  and  build  a 
house  or  building  and  then  they  would  sell  it? 
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A.  As  far  as  house  building  is  concerned,  since 
1926  I  have  never  built  no  houses. 

Q.     I  am  talking'  about  buildings  you  built. 

A.  Most  of  my  work  is  done  by  bidding  on  a  job 
vath  other  competitive  builders  and  when  I  am  low 
builder  I  build  on  contract.  That  is  ninety-nine  per 
cent  of  my  jobs. 

Q.     You  build  on  contract  for  another  builder? 

A.     No,  for  the  owner. 

Q.     What  associations  do  you  belong  to*? 

A.  Associated  General  Contractors  of  America, 
Tacoma  Chapter. 

Q.     Any  others  ? 

A.  Not  in  the  building  line.  I  belong  to  other 
things  but  not  in  the  building  line. 

Q.  We  were  talking  earlier  of  this  F.H.A.  so- 
called  Title  6.  Did  that  impose  any  restrictions  on 
you  as  to  selling  or  renting  the  property? 

A.  I  am  not  saying  it  is  Title  6 — I  don't  know. 
They  had  so  many  titles  during  the  war  and  there 
were  so  many  dilferent  projects.  Most  of  them.  I 
think,  allow  [44]  up  to  twenty  per  cent  sale  and  the 
balance  can  be  rented. 

Q.  Had  all  the  houses  been  completed  by  the 
time  you  found  the  Hanford  people  would  not  be 
available?  A.     Yes,  sir. 

Q.     They  had  all  been  completed? 

A.  The  houses,  yes,  but  we  put  in  the  lawns  and 
trees,  and  shrubs,  etc.  That  came  in  the  spring  after 
it  was  dry  enough  to  work  the  ground,  etc. 

Q.     Do  you  know  of  your  own  knowledge  and  for 
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sure  whether  the  F.H.A.  fixes  the  location  and  size 

of  the  house  and  tlie  type  and  number  of  the  rooms  Y 

A.  When  you  have  a  F.H.A.  project  you  submit 
a  plat,  showing  the  site  of  the  land  and  the  location. 
They  inspect  it.  Yon  submit  a  plat  of  the  house  and 
they  approve  or  disapprove  it.  If  they  approve  you 
build  it  and  if  they  don't  approve  you  don't  build  it. 

Q.     These  were  all  single  dwellings? 

A.     Yes,  and  all  a])proved. 

Q.  From  the  time  you  completed  the  houses  luitil 
they  were  all  sold  is  it  not  true  the  cost  of  mainte- 
nance and  upkeep  were  rising  swiftly  and  it  was 
costing  you  more  to  keep  the  houses,  per  house  ? 

A.  Nothing  during  the  time  of  owning  the  houses 
was  raised.  I  had  one  man  employed.  He  took  care 
of  it.  I  didn't  pay  any  more  wages.  It  might  be  a 
gallon  of  paint  [45]  cost  a  little  bit  more,  but  it  was 
a  very  small  amount. 

Q.  How  long  would  you  say  this  radio  campaign 
was  conducted  ? 

A.  I  paid  two  different  months  for  it  so  it  was 
two  months  at  the  same  amount. 

Q.     Who  handled  it  for  you? 

A.     Harry  Beckwith. 

Q.     Did  you  approve  the  plan?  A.    Yes. 

Q.  You  testified  that  all  the  houses  were  rented 
before  any  were  sold.  Is  that  a  correct  statement? 
Refresh  your  memory? 

A.  I  don't  have  to  look  at  the  record.  I  have 
nothing  here  to  refresh  on. 

Q.     Was  any  effort  made  at  all  on  your  part,  or 
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oil  the  part  of  aiw  of  j^our  ag^eiits,  including  Mr. 
Beekwith,  to  keep  the  houses  in  constant  re])air'? 
You  fixed  them  up  from  time  to  time  % 

A.  The  only  thing  done  in  repairing  the  houses 
was  if  kids  would  dirty  up  the  walls  and  smear  them 
up  and  then  we  would  give  them  another  coat  of 
paint  and  clean  them  up. 

Q.  You  testified  on  direct  examination  that  you 
did  nothing  to  improve  the  marketability  of  the 
houses  f 

A.  No  more  than  after  renting  a  iiouse  if  one 
renter  goes  out  and  another  comes  in.  You  always 
do  that.  [46] 

Q.  That  is  what  I  am  getting  at.  Since  they  were 
new  houses  and  were  fairly  new  all  along,  there  was 
not  much  to  do  ? 

A.  No  maintenance  except  once  in  awhile  the 
kids  would  dirty  up  the  walls  and  we  would  clean  it 
and  paint  it  up  again. 

Q.     What  were  Mr.  Beekwith 's  duties  there? 

A.     Looking  after  my  interest  in  these  homes. 

Q.  Do  you  know  how  much  activity  he  con- 
ducted on  behalf  of  selling  these  houses'?  Do  you 
know  that  of  your  own  knowledge? 

A.     No,  sir. 

Q.  You  testified  about  the  furnaces.  These  were 
the  original  furnaces  that  w^re  installed  in  the 
houses  ? 

A.     The  ones  in  there  that  we  took  out  % 

Q.     Yes.  A.     Yes,  the  originals. 

Q.     You  took  these  out  and  put  new  ones  in  ? 
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A.  We  took  them  out  and  put  m  oil  Iniruing 
furnaces. 

Q.  With  regard  to  this  street  contract,  as  T  un- 
derstand, you  actually  took  this  Avork  over  and  per- 
formed it  in  the  year  1945  ?  A.     That  is  right. 

Q.  The  contract  itself  was  on  a  street  that  had 
bogged  down  your  project '?  [47] 

A.  It  was  a  street  that  the  City  of  Sunnyside 
had  let  to  improve  and  during  the  course  of  the 
improvement  they  had  cut  the  top  off  and  left  the 
mud.  We  could  not  get  through  with  our  trucks  and 
equipment.  When  he  threw  it  up  we  agreed  with  the 
city  that  we  would  complete  the  contract  for  the 
amount  of  money  he  had  left. 

Q.     When  did  you  agree  with  the  city  on  that  ? 

A.  I  imagine  a  couple  months  before  that  was 
inspected. 

Q.  When  was  that  inspected?  I  will  refresh  your 
memory.  Was  it  October  10th,  1945? 

A.  I  believe  that  was  right.  It  was  within  a  day 
or  so  of  the  time  we  completed  it. 

Q.  Did  they  tell  you  at  that  time  that  you  would 
be  recompensated  for  that  ? 

A.  This  contractor  had  quit  and  my  office  in- 
formed me  that  the  road  was  impassable.  I  went  up 
there  and  went  with  Harry  Beckwith  and  Ray  Len- 
ersen  to  the  street  commissioner  and  told  them  the 
shape  we  were  in.  They  told  me  there  was  no  money 
left  to  pay  for  it  in  the  year  1945  so  there  was  noth- 
ing he  could  do  until  their  new  a])propriation  came 
in.   The  money  was  all   spent.   We  told  them   we 


70  Com  mis  si  oner  of  Iiitenml  Revenue 

(Tostimony  of  A.  G.  Homanii.) 

simi:>]y  could  not  continue  our  project,  could  not  get 
our  supplies  in  with  that  kind  of  a  street,  so  they 
said,  "You  fix  the  street  and  we  will  pay  3^ou."  So 
we  finally  agreed  that  we  would  ^o  ahead  and  finish 
it  out  and  as  soon  as  the  [48]  approi:>riation  came  in 
they  would  pay  me,  which  they  did. 

Q.     That  was  in  '45,  or  was  it  '46? 

A.     No,  in  '45. 

Mr.  Foster:     It  was  paid  in  1946. 

Q.  Was  it  agreed  on  at  the  time  you  talked  to 
these  people  how  much  you  would  receive  for  this 
street  contract? 

A.  As  far  as  them  paying'  me  it  would  be  just 
the  balance  that  they  would  have  had  to  pay  the 
otlier  contractor  if  he  had  completed  it. 

Q.  So  the  amount  was  not  agreed  on  until  after 
the  job  was  completed? 

A.  No,  the  amount  was  agreed  on  according  to 
the  other  man's  contract. 

Q.     Will  you  give  that  ag'ain? 

A.  We  agreed  to  do  it  at  so  much  per  yard  for 
unit  excavation,  so  much  for  base  rock,  and  so 
much  for  sand  rock  that  went  on  toj)  of  the  sur- 
facing. 

Q.  You  testified  that  you  built  these  houses  for 
the  occupancy  of  the  people  from  the  Hanford  proj- 
ect and  that  you  expected  to  rent  to  them,  that  your 
rent  would  be  under  the  rent  ceiling  of  some  kind, 
rent  restrictions.  Then  you  testified  that  this 
changed.  You  found  that  the  people  were  not 
going  to  be  available  for  renting  and  you  said  your 
purpose  changed.    Is  that  correct? 
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A.  The  purpose — T  don't  know  what  you  mean 
hj  "purpose."  [49] 

Q.     Well,  3^our  purpose  in  huilding-  was  to  rent? 

A.  We  huilt  for  the  Hanford  Engineering 
Works. 

Q.  Didn't  you  testify  on  direct  examination  that 
your  purpose  chanoed  ? 

A.  Well,  the  original  intention  changed  because 
there  w^as  no  more  Hanford  Engineering  AVorks  to 
deal  wdth. 

Q.     Whdii  did  it  change  to? 

A.  Well,  it  forced  us  to  go  out  and  tind  who  we 
could  to  rent  to. 

Q.     And  how  about  to  buy? 

A.  Well,  it  just  seemed  it  changed  from  renting 
to  ])uying  w^hen  I  got  all  my  capital  tied  up  on  these 
two  projects. 

Q.     When  was  this?  A.     Early  in  1946. 

Q.     How  many  houses  did  3^ou  sell  in  1946? 

A.     Sixteen. 

Q.  Then  you  had  some  intent  to  sell  the  houses 
in  1945? 

A.  Some  of  these  people  came  in  to  rent  and 
said  they  w^anted  to  buy  rather  than  rent. 

Q.     So  you  sold  in  1945? 

A.     Sixteen  houses. 
I      Q.     Did  you  sell  any  in  1944?  A.     No. 

Q.     Did  you  take  any  earnest  money  in  1944?  [50] 

A.  In  1944  they  had  taken  one  dejjosit  which 
we  were  told  by  the  Hanford  Engineering  Works 
we  could  not  do  and  so  it  did  not  go  through. 
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Q.     So  you  took  one  depovsit? 

A.  I  didn't  take  it  myself.  It  was  taken  over 
there. 

Q.     Where?  A.     In  Sunnyside. 

Q.     By  whom? 

A.  Horace  Miller.  Any  real  estate  man  might 
take  a  de])osit  and  ask  if  I  would  sell.  That  is 
what  real  estate  men  are  in  business  for.  They 
even  try  to  bu}^  property  now  that  I  don't  want  to 
sell. 

Q.  Did  Horace  Miller  contact  you  about  this 
house  ? 

A.  Either  me  or  Mr.  Beckwith.  I  could  not  tell 
you  which  way  it  was. 

Q.     Did  you  tell  him  to  take  a  down  payment  i 

A.     No,  I  didn't. 

Q.     But  he  took  it?  A.     Yes. 

Q.  Do  you  mean  they  merely  took  the  down  pay- 
ment without  consulting-  you  at  all? 

A.  If  you  are  in  the  real  estate  business  you 
know  it  is  done  time  and  time  again.  A  person 
wants  to  buy  a  particular  piece  of  property  and  I 
go  see  the  owner 

Q.  A^ou  mean  I  go  uptown  to  a  real  estate  agent 
and  tell  [51]  him  I  want  to  buy  the  Federal  Court 
House  and  I  put  down  five  dollars  and  he  says  ''I 
will  take  the  five  dollars"? 

A.  I  have  gone  myself  and  told  them  I  want  to 
buy  such  and  such  a  piece  of  property,  and  tell  how 
much  I  want  to  pay  for  it.  He  will  go  to  the  owner. 


vs.  A.  G.  Hommin  mid  Anna  Hoinann  73 

(Testimony  of  A.  G.  Homann.) 

Q.  Had  you  ever  talked  to  Horace  Miller  before 
he  took  that  down  paA^nent? 

A.     I  have  talked  to  Horace  Miller  many  times. 

Q.     You  talked  to  him  apparently  in  1944? 

A.  I  talked  to  him  before  I  ever  started  the 
project.  He  was  one  of  the  directors  in  the  getting 
of  these  houses. 

Q.     Is  he  the  only  real  estate  agent  in  Sunnyside "? 

A.     No,  there  are  many  of  them. 

Q.  Had  you  told  him  he  might  act  in  your  behalf 
in  1944? 

A.  When  I  talked  to  him  I  told  him  that  when 
the  project  was  over  and  rented  and  completed  I 
had  to  have  someone  represent  me  and  send  the 
money  to  me  and  that  I  wanted  him  to  do  that  when 
the  time  came. 

Q.  So  he  had  reason  to  believe  that  he  was  act- 
ing on  your  behalf  ?   Is  that  a  correct  statement  ? 

A.  I  imagine  he  had  reason  to  believe  he  would 
be  the  one  to  act  for  me  and  on  my  behalf  if  anyone 
could. 

Q.  When  is  the  first  day  you  found  out  the  Han- 
ford  people  would  not  be  available  ?  [52] 

A.  I  testified  that  it  was  either  late  in  1944  or 
early  in  1945  and  that  is  the  best  I  can  tell  you,  sir. 

Q.     You  don't  know  the  exact  date"? 

A.     No. 

Q.  The  people  who  bought  their  houses  in  1945 
were  under  a  so-called  option  to  buy?  You  had  an 
agreement  with  them  if  they  paid  their  rent  and 
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subsequently  wanted  to  buy  the  house  you  would 

take  the  rent  and  apply  it  on  the  purchase  price  ? 

A.  Not  unless  the  people  came  to  me  and  wanted 
to  buy. 

Q.     But  you  did  have  some  of  these  agreements? 

A.  A  few,  like  I  told  you,  if  they  were  renting 
and  wanted  to  buy. 

Q.  Can  you  testify  from  your  own  recollection 
how  many  of  your  houses  were  sold  before  they 
were  rented? 

A.     I  could  not  testify  that  there  were  any. 

Q.  Is  it  not  a  fact  that  some  of  the  houses  were 
never  rented? 

A.  Well,  I  would  have  to  look  at  the  record  to 
find  that  out.  I  could  not  tell  you  here.  I  carry  on 
a  large  business  and  ninety-nine  per  cent  of  my  time 
is  taken  up  in  my  contract  jobs  and  that  is  like 
many  other  things.  However,  Harry  Beckwitli  is 
over  there  to  represent  me  and  after  the  construc- 
tion part  was  done  I  very  seldom  went  over  there 
or  gave  it  much  thought.  [53] 

Q.  You  didn't  pay  too  much  attention  to  it?  It 
was  all  in  Mr.  Beckwith  's  hands  ? 

A.  After  the  project  was  completed  and  we  de- 
cided to  go  ahead  and  rent  the  houses,  that  is  right. 
I  w^as  busy  making  money  to  keep  the  operation 
going. 

Q.  Did  you  go  over  there  occasionally,  to  the 
houses  ?  A.     Yes. 

Q.     How  often  did  you  go? 
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A.  Well,  during-  construction  I  went  over,  I  be- 
lieve, every  week. 

Q.     After  the  houses  were  completed? 

A.  I  doubt  if  I  got  over  there  once  in  four 
months. 

Q.  Then  how  could  you  testify  that  there  were 
not  any  "For  Sale"  signs  on  the  property? 

A.  I  didn't  see  any  "For  Sale"  signs  and  I 
never  paid  for  any. 

Q.  You  don't  know  then  from  your  own  knowl- 
edge how  much  activity  Mr.  Beckwith  conducted? 

A.  I  am  sure  Mr.  Beckwith  would  not  disregard 
my  orders  not  to  put  up  "For  Sale"  signs. 

Q.     Did  you  give  him  orders  not  to? 

A.    Yes. 

Q.     What  was  the  reason  for  that? 

A.     I  didn't  want  them  there. 

Q.     Why  didn't  you  want  them  there?  [54] 

A.  When  I  started  the  thing  we  were  only  going 
to  rent  and  after  I  got  in  they  would  still  be  rented. 

Q.     You  sold  sixteen  houses  in  1945? 

A.    Yes. 

Q.     At  that  time  you  decided  to  sell  the  houses  ? 

A.  That  is  right.  People  came  there  and  wanted 
places.  They  have  to  live  there  and  have  their  jobs 
there.  What  are  you  going  to  do,  say  "No,  I  won't 
give  it  to  you"? 

Q.     Why  not  put  up  for  sale  signs  ? 

A.  Because  I  didn't  have  enough  for  general 
sale. 
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I 


76  Commissioner  of  Internal  Revemie 

(Testimony  of  A.  G.  Homann.) 

Q.  You  told  Mr.  Beckwith  not  to  put  up  ''For 
Sale"  signs  ?  A.     That  is  right. 

Q.     Wlien  did  you  tell  him  that? 

A.     Right  at  the  start. 

Q.     At  the  beginning? 

A.     Yes,  when  the  houses  were  finished. 

Q.     But  you  don't  know  of  your  own  knowledge, 
if  you  only  ™ited  the  houses  once  in  four  months 
or  so — you  don't  know  of  your  own  knowledge  there  j| 
were  not  some  of  those  signs  around  the  houses  from 
time  to  time? 

A.  I  told  you  I  didn't  authorize  any,  I  never 
seen  any,  and  I  don't  believe  there  ever  was  any. 
Mr.  Beckwith  can  answer  that  question. 

Q.  Do  you  know  of  your  own  knowledge,  Mr. 
Homann,  how  [55]  you  reported  the  income  tax 
from  the  sales  in  1945? 

A.     I  paid  one  hundred  per  cent 

Mr.  Foster:  The  income  tax  returns  are  in  evi- 
dence. 

A.  I  can  answer  your  question  another  way.  My 
understanding  is  that  on  a  long-time  gain  you  have 
to  hold  your  property  six  months  or  longer  before 
you  can  take  that  and  these  first  houses  were  on 
the  margin  where  there  might  ]}e  some  question 
where  it  might  be  over  six  months.  That  is  why 
there  is  no  capital  gain  in  1945. 

Q.  I  show  you  your  individual  tax  return  and 
ask  you  who  made  that  out? 

A.     Frank  Kinsey. 

Q.  Did  Mr.  Kinsey  make  out  all  your  income 
tax  returns?  A.     He  did  at  that  time,  yes. 
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Q.  Did  you  liave  a  discussion  with  Mr.  Kinsey 
as  to  how  to  incorporate  these  houses  in  any  of  the 
years  ?  A.     Well 

Q.  How  they  were  to  be  handled  on  the  income 
tax  return? 

A.     You  mean  on  the  second  year  sales? 

Q.     On  all  the  sales. 

A.  I  never  gave  any  account  how  to  do  anything 
except  what  the  books  showed  and  the  facts  were. 

Q.  Did  you  have  any  discussion  with  Mr.  Kinsey 
concerning  these  income  tax  returns?  [56] 

A.     I  don't  know  what  you  mean. 

Q.  Did  he  call  you  down  when  you  signed  the 
returns  and  talk  to  you  about  them  ? 

A.     He  showed  me  the  income  tax  returns. 

Q.     Did  you  have  considerable  confidence  in  him  ? 

A.  I  had  considerable  confidence  in  the  court  at 
that  time. 

Q.  Did  you  think  he  would  incorporate  every- 
thing you  should  pay? 

A.  That  is  right.  I  always  insisted  if  there  was 
any  question  that  I  would  rather  pay  more  than  not 
enough.  I  always  said  "Whatever  you  do,  don't 
make  it  short." 

Q.  I  have  here  the  1946  income  tax  return  of 
your  wife,  Mrs.  Homann.  As  I  understand,  these 
returns  were  all  made  by  Mr.  Kinsey  and  you  have 
testified  you  had  a  lot  of  confidence  in  him  and 
never  questioned  him.  I  am  going  to  ask  you  if  Betty 
Griggs  was  claimed  as  a  dependent  on  your  1946 
income  tax  return?  A.    Yes. 
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Q.     And  that  she  was  adopted 


A.     I  don't  know  how^  that  got  there. 

Q.     That  is  Exhibits  2b  and  3c.  Was  she  adopted^ 

A.     No. 

Q.     Is  Homann  her  name?  A.     No.  [57] 

Mr.  Bntler:     I  have  no  further  questions. 

A.     I  would  have  liked  to  answer  him. 

Mr.  Butler:  I  would  like  to  keep  the  record 
straight. 

A.  I  have  taken  nine  kids  and  put  them  through 
high  school  and  gave  them  an  education  and  put 
them  out  in  the  world  and  got  them  jobs,  and  the 
wa,y  that  came  about  is  Mr.  Kinsey  said  "You 
should  be  entitled  to  her  as  a  dependent."  I  have 
had  nine  kids  and  still  have  them  and  have  some 
coming.   I  do  that  instead  of  going  to  church. 

Mr.  Butler:  I  didn't  have  any  other  purpose 
except  to  bring  out  that  the  man  who  handled  your 
income  tax  reports  was  rather  shady  in  the  way  he 
handled  the  thing.  Believe  me,  Mr.  Homann,  that 
was  my  only  purpose.  If  the  government  had  for 
one  moment  thought  you  had  taken  that  claimed 
dependent  mthout  disclosing  the  facts  they  would 
have  claimed  fraud  but  they  don't  think  that. 

The  Witness :  Mr.  Kinsey  would  still  be  with  me 
if  I  had  not  found  out  he  made  too  many  notations 
and  didn't  do  as  he  was  paid  to  do.  He  kept  the 
records  in  Tacoma  and  I  never  got  to  see  them. 

Redirect  Examination 
By  Mr.  Foster: 

Q.     When  did  you  release  Mr.  Kinsey  ? 
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A.  When  I  went  to  Tacoma  to  get  the  books  he 
was  [58]  supposed  to  make  on  Sunnyside  and  found 
he  had  not  done  so,  that  he  had  promised  month 
after  month,  and  at  that  time  I  employed  Mr. 
Stickney  as  my  accountant. 

Q.     Where  was  your  office  in  1945,  1946  and  1947? 

A.     112  North  Franklin. 

Q.     Olympia?  A.    Yes. 

Q.     Is  it  there  now?  A.     No. 

Q.     Where  is  it  now? 

A.     Lacey,  Washington. 

Q.     When  did  3^ou  move  it  ? 

A.     About  1949,  I  believe,  sir. 

Q.  Have  you  looked  for  additional  records  in 
this  case?  A.     Yes. 

Q.     Have  you  been  able  to  find  them? 

A.     No,  sir. 

Q.  Did  you  give  Mr.  Kinsey  any  records  that 
you  do  not  now  have? 

A.  I  gave  Mr.  Kinsey  many  records  that  he  at 
that  time  had  on  this  particular  project. 

Q.     Were  you  able  to  get  them  back? 

A.     Not  all  of  them. 

Q.  Are  you  able  to  describe  those  that  are  miss- 
ing? 

A.  The  individual  cards  that  gave  a  complete 
description  [59]  of  each  and  every  one  of  these 
houses.   It  was  prepared  by  Mr.  Miller. 

Q.  When  did  you  last  see  Mr.  Miller,  Mr.  Horace 
L.  Miller? 

A.     It  seems  to  me  about  a  year  ago. 
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Q.     Aiid  under  what  circumstances? 

A.  We  went  there  to  see  him  to  see  if  he  had 
duplicates  of  the  cards  he  had  given  me  that  were 
given  to  Mr.  Kinsey. 

Q.     Who  went  mth  you  on  that  occasion? 

A.  Mr.  Harry  Ellsworth  Foster  and  Mr.  Stick- 
ney. 

Q.     AVhat  was  Mr.  Miller's  physical  condition? 

A.  He  had  had  a  stroke  of  paralysis.  He  could 
not  walk  and  was  barely  able  to  talk. 

Q.  Was  he  able  to  testify  orally  or  by  deposi- 
tion? A.     I  would  say  not,  sir. 

Q.  Was  he  able  to  carry  on  a  coherent  conver- 
sation ?  A.     No,  sir. 

Q.     Has  his  condition  changed  any  recently? 

A.  I  have  not  seen  him  since  but  hear  he  is 
worse. 

Q.  When  you  started  this  project  how  much  land 
did  you  bu}^  ? 

A.  We  made  eighty-five  lots  out  of  it.  I  imagine 
we  bought  one  hundred  lots,  at  least.  The  F.H.A. 
requirements  were  that  they  be  not  less  than  sixty 
feet  wide. 

Q.     Who  is  Ed  Funk?  [60] 

xV.  He  was  city  attorney  of  Sunnyside  and  head 
of  this  committee  who  were  getting  the  houses  for 
Sunnyside.  I  employed  him  at  that  time  as  my 
attorney  to  take  care  of  the  correspondence  with 
the  Hanford  Engineering  Works  and  any  other 
correspondence  I  wanted  taken  care  of. 

Q.     Do  you  know  where  he  is  now? 
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A.     I  do  not,  sir. 

Q.     When  did  he  cease  to  be  in  your  employ*? 

A.     A])out  the  time  the  houses  were  finished. 

Q.  After  that  was  there  some  litigation  between 
you  'I  A.     Yes. 

Q.     Do  you  know  where  he  is  now  I 

A.     No,  sir. 

Mr.  Butler:     I  olijeet  to  this  line  of  questioning. 

Mr.  Foster:  I  want  to  show  that  this  witness  is 
not  available. 

The  Court:  It  is  repetitious.  He  already  testi- 
fied to  it. 

Mr.  Foster:     Very  well,  I  will  withdraw  it. 

Q.  The  earnest  money  that  was  received  in  1944, 
Mr.  Homann,  that  Mr.  Butler  characterized  as  a 
"down  payment,"  was  that  returned  or  did  you 
keep  it? 

A.     To  the  best  of  my  knowledge  it  was  returned. 

Mr.  Butler:  I  move  to  strike.  If  he  doesn't  re- 
member I  don't  think  it  should  be  in  the  record. 
He  [61]  Avould  have  to  show  he  would  have  that 
knowledge  and  I  don't  believe  he  has  and  I  will 
move  to  strike. 

The  Court :     It  will  be  stricken. 

Q.  Have  you  ever,  since  these  houses  were  built, 
or  before  that,  built  any  houses  for  sale  on  your 
own  account?  A.     No,  sir. 

Q.  In  the  year  1946  what  was  your  purpose  in 
renting  these  houses? 

A.  The  contracting  business  is  a  very  uncertain 
business  and  I  have  a  large  family  that  I  work  hard 
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to  support  and  I  am  always  looking  for  some  place 
to  get  an  income  with  which  to  support  that  family 
in  case  of  my  death,  and  that  is  the  reason  why  I 
wanted  to  keep  the  houses,  for  that  jjurpose. 

Mr.  Foster:     That  is  all. 

Mr.  Butler:     I  have  no  further  questions. 

The  Court:     I  have  one  or  two  questions. 

Q.  I  understood  you  to  say  you  had  instructed 
Mr.  Beckwith  not  to  put  any  "For  Sale"  signs  on 
the  property  ?  A.     That  is  right. 

Q.  I  also  understood  you  to  say  that  prohahly 
this  man,  Miller,  or  his  organization,  took  a  down 
payment,  or  earnest  money  payment,  on  one  house 
the  year  before  ? 

A.  AVell,  honestly,  between  you  and  I,  I  cannot 
tell  you  much  about  it  but  I  do  know  that  someone 
tried  to  buy  and  we  [62]  were  not  to  rent  to  anyone 
except  Hanford  employees  and  I  know  it  didn't  go 
through. 

Q.  I  understood  you  to  say  a  real  estate  agent  „ 
might  come  in  voluntarily  in  a  situation  like  that  1 
even  without  being  instructed?  « 

A.     That  is  right. 

Q.     Have  you  any  way  of  knowing  whether  or 
not  Mr.  Miller  put  any  "For  Sale"  signs  on  that    | 
property  when  you  were  not  there? 

A.  I  have  never  seen  any  sign  on  the  property 
when  I  went  there. 

Q.  I  understood  you  to  say  there  was  a  period 
of  as  much  as  four  months  when  you  were  not  there  ? 

A.  I  think  between  the  time  the  houses  were 
completed  and  the  final  deal  made  there  might  have 
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been  as  much  as  three  or  four  months  when  I  may 

not  have  seen  it. 

The  Court:     I  have  nothing  further. 

Mr.  Butler:  I  would  like  to  ask  a  further  ques- 
tion, if  I  may. 

Q.  Mr.  Homann,  it  is  true,  is  it  not,  that  after 
these  houses  Avere  completed  you  didn't  have  any 
trouble  renting-  them?  They  were  all  rented? 

A.  At  the  start  there  was,  but  there  was  a  lot 
of  shortage  of  houses  in  the  Yakima  Valley  and 
that  is  the  reason  we  put  the  advertising  program 
on.  [63] 

Q.  But  that  was  the  first  two  months  wiien  you 
found  that  the  Hanford  people  were  not  available? 

A.  When  we  found  it  would  be  hopeless  if  we 
didn't  do  something. 

Q.  When  a^ou  found  the  Hanford  people  would 
not  be  available  you  contacted  the  radio? 

A.     That  is  right. 

Q.  After  that  you  had  no  trouble  renting  the 
houses?  A.     I  had  them  all  full. 

Q.  There  would  be  no  reason  for  having  ''For 
Sale"  signs  on  them?  A.     I  guess  not. 

Mr.  Butler:     That  is  all. 

Redirect  Examination 

By  Mr.  Foster: 

Q.     Did  you  ever  see  a  rented  house  with  a  '^For 

Sale"  sign  on  it?  A.     I  don't 

Mr.  Foster:     I  will  withdraw  that  question. 
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October  21,  1953—2 :00  P.M. 

HARRY  G.  BECKWITH 

was  called  as  a  witness  by  and  on  behalf  of  the 
petitioners,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  [64]  as  follows: 

The  Clerk:     State  your  name,  please. 

The  Witness:     Harry  G.  Beckwith. 

Direct  Examination 
By  Mr.  Foster: 

Q.     Mr.  Beckwith,  where  do  you  live? 

A.     Sunnyside,  Washington. 

Q.  Are  you  employed  by  the  petitioner,  Mr.  A. 
Homann?  A.     No,  sir. 

Q.     Were  you  employed  at  one  time  by  him? 

A.  I  was  employed  in  1941  until  about  1949 — I 
guess  eight  or  nine  years. 

Q.     Since  then  have  you  been  employed  by  him? 

A.     No. 

Q.  In  what  capacity  were  you  employed  by  Mr. 
Homann  ? 

A.  Well,  as  assistant  in  helping — assistant  in 
McChord  Field,  and  in  Sunnyside  it  was  in  charge 
of  these  houses.  He  was  a  long  way  away  and  I 
had  charge  of  these  houses  and  also  I  was  looking 
after  new  business  there,  to  acquire  new  business. 

Q.     When  were  the  houses  completed? 

A.     1945. 
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Q.     Can  you  tell  us  approximately  when? 

A.     No,  it  would  be  toward  the  end  of  the  year. 

Q.  When  was  the  change  made  with  respect  to 
the  Hanford  [65]  occupying-  these  houses'? 

A.     It  was  late  in  1944  or  early  in  1945. 

Q.     How  w^as  that  change  communicated  to  you? 

A.  Colonal  Mathias  came  down  in  uniform  and 
said,  "Well,  boys,  the  project  is  yours.  We  don't 
need  it  anymore." 

Q.     AAHiat  else  was  said? 

A.  "The  peoi:)le  we  expected  to  come  here  we 
are  moving  to  Oake  Ridge,  Tennessee." 

Q.     Were  they  moved? 

A.  The  next  Sunday  night.  A  car  came  along 
and  moved  them  out.  They  were  living  in  the  fed- 
eral project  up  in  Sunny  side. 

Q.  How  did  the  radio  program  on  the  radio 
start?  A.     Well 

Q.     When  did  it  start? 

A.     Along  about  June  or  July,  1945. 

Q.     Who  had  charge  of  that  advertising? 

A.     I  did. 

Q.     Will  you  describe  it  to  the  court? 

A.  It  simply  described  the  houses  and  the  avail- 
ability of  the  houses  for  rent  in  that  district.  With 
the  Hanford  project  out  of  the  way  we  didn't  know 
where  we  were  going  to  get  anyone  to  rent  because 
in  moving  the  Hanford  people  out  of  the  community 
perhaps  the  whole  thing"  was  going  to  be  moved.  The 
army  does  that  many  times.  [_G6^ 

Q.     What  radio  was  that? 
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A.     KIT,  Yakima. 

Q.  Did  they  have  a  name  for  the  announcement 
of  the  program  you  carried  on  that  radio? 

A.     Did  they  have  a  name*? 

Q.     Yes.  A.     I  don't  understand. 

Q.  What  was  the  name  of  it?  Did  you  have  a 
program  ? 

A.     It  was  .iust  a  spot  announcement. 

Q.  During  what  months  did  the  spot  announce- 
ment appear  on  the  radio  station  ? 

A.  I  would  say  June,  July,  and  possibly  August, 
1945. 

Q.     What  was  the  response  to  it? 

A.     It  was  very  good.   It  saved  our  lives,  in  fact. 

Q.     Was  that  ever  renewed?  A.     No. 

Q.  Did  you  ever  have  any  radio  campaign  to  sell 
those  houses,  or  any  advertising  campaign  for  that 
purpose  ?  A.     No. 

Q.  Did  you  ever  display  any  ''For  Sale"  signs 
on  the  houses?  A.     No. 

Q.  Do  you  know  whether  or  not  Mr.  Miller  car- 
ried au}^  newspaper  advertisements  on  them? 

A.  I  don't  recollect  any  newspaper  advertising 
being  [67]  carried  there.  I  didn't  need  to  because 
the  G.I.'s  W(^re  coming  along  about  that  time  and 
beginning  to  inquire  al)out  their  ability  to  get  in 
the  houses. 

Mr.  Butler:  I  move  to  strike  because  it  is  not 
responsive  and  also  because  he  says  he  thinks.  He 
didn't  seem  to  have  any  first-hand  knowledge.  It 
may  he  he  didn't  see  any  but  the  inference  is  Mr. 
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Miller  didn't  conduct  any  campaign,  but  I  don't 

think  the  witness  can  say  for  sure. 

The  Court:     I  will  deny  the  motion. 

Q.     When  did  you  last  see  Mr.  Miller? 

A.     About  two  weeks  ago. 

Q.     What  is  his  present  condition'? 

A.     Very  poor. 

Q.     Is  he  able  to  testify? 

A.  No,  his  memory  is  ])ad  and  it  is  with  great 
difficulty  that  he  moves  about  at  all. 

Q.  How  were  the  houses,  the  sales  of  the  sixteen 
houses  in  1945  made  ?  Was  that  in  response  to  any- 
thing in  particular? 

A.  No,  it  was  just  a  gradual  dropping  in  of 
people  who  wanted  to  get  houses. 

Q.     Volunteers?  A.     Volunteers. 

Q.  Did  you  occupy  one  house,  one  of  these 
eighty-five  [68]  houses? 

A.  Yes,  I  occupied  901  -  10th  Street— it  was  801 
10th. 

Q.     Was  that  house  sold? 

A.     That  house  was  sold. 

Q.     When?  A.     In  1947. 

Q.  At  the  end  of  the  calendar  year  of  1946  how 
many  houses  remained  unsold? 

A.     The  one  I  lived  in. 

Mr.  Butler:  Objection.  That  is  not  reflected  in 
the  stipulated  facts.  The  stipulation  was  that  801 
remained  and  that  901  was  sold. 

Mr.  Foster:  Mr.  Butler,  we  went  over  that  very 
carefully. 
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Mr.  Butler:  There  is  nothing  in  the  record  so 
far  to  show  that  is  a  resale.  That  is  up  to  you.  Our 
record  shows  the  house  was  sold  in  1947. 

Mr.  Foster :  May  I  have  the  stipulation  ?  On  the 
second  page.  "In  1945  petitioner  sold  16  houses.  In 
1946  petitioners  claim  to  have  sold  68  houses  and 
in  arriving  at  gain  on  the  sale  of  the  houses  in  1946, 
petitioner  has  claimed  the  cost  of  the  68  houses. 
Petitioner  now  admits  that  one  house  remained  im- 
sold  at  the  end  of  1946.  This  house  was  located  at 
801  -  10th  Street  and  was  occupied  by  Mr.  H.  G. 
Beckwith.  [69] 

"The  respondent  herein  contends  that  two  houses 
were  sold  in  1947  and  that  their  cost  must  not  be 
used  in  computing  the  gain  on  the  sale  of  houses 
in  1946.  The  Government's  contention  is  partially 
predicated  upon  the  following  statement  taken  from 
a  statement  sent  to  petitioner  hy  Horace  L.  Miller 
which  was  found  in  petitioner's  records  of  a  sale 
in  1947." 

The  Government  contends  that. 

The  Court:  I  don't  think  I  quite  understand 
your  position,  Mr.  Butler. 

Mr.  Butler :  It  was  my  understanding  and  I  will 
apologize  if  it  was  true  that  there  was  no  doubt 
that  two  houses  were  sold  in  1947,  that  is  801,  the 
house  occupied  by  Mr.  Beckwith,  and  the  sale  of 
901,  taken  from  Mr.  Miller's  records.  It  is  my  posi- 
tion that  petitioner  conceded  that  two  were  sold 
in  1947. 

The  Court:  He  didn't  concede  that  in  this  stipu- 
lation. 
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Mr.  Butler:  No,  I  can  see  that  now  and  I  apolo- 
gize. 

Mr.  Foster :  In  order  there  ma}^  be  no  misunder- 
standing- may  I  have  the  Court's  permission  to  ask 
that  question? 

The  Court :     You  may. 

Q.  At  the  end  of  the  calendar  year  of  1946  how 
many  houses  of  the  eighty-fiYe  remained  unsold? 

A.     One.  [70] 

Q.     Were  there  any  written  leases  ?  A.     No. 

Q.     On  any  of  these  houses?  A.     No. 

Q.  Now,  in  the  calendar  year  of  1946  what  effort 
was  made  to  sell  the  sixty-eight  houses? 

A.  There  was  no  particular  effort  made  to  sell 
them.  The  people  came  around  and  wanted  them. 
They  came  in  of  their  own  account. 

Q.  What  compensation  did  you  receive  for  your 
services  from  Mr.  Homann? 

A.     I  received  a  weekly  wage. 

Q.  Did  you  receive  a  commission  on  the  sale  of 
the  houses?  A.     No. 

Q.  Did  you  have  any  other  functions,  any  other 
jobs  over  there  for  Mr.  Homann  besides  the  servic- 
ing of  these  houses? 

A.  Just  to  look  for  any  new  business  that  might 
be  in  the  offing. 

Q.     Did  you  find  any?  A.     Yes. 

Q.     How  many  jobs  did  you  find? 

A.     We  bid  on  two  schools  over  there  and  got  one. 

Q.     Was  that  a  large  or  a  small  contract  ?  [71] 

A.  That  was  about  four  hundred  thousand  dol- 
lars. 


90  Com^nissioner  of  Internal  Revenue 

(Testimony  of  Harry  G.  Beckwith.) 

Q.  And  you  were  employed  there  during  that 
entire  school  construction  period? 

A.  I  was  employed  there  during'  the  school  con- 
struction, yes. 

Q.     In  what  capacity? 

A.     Well,  you  might  say  mostly  public  relations. 

Q.  Are  you  familiar  with  the  furnace  situation 
in  those  houses?  A.     Very. 

Q.     Will  you  describe  the  oiiginal  furnaces? 

A.  The  original  furnaces — first  of  all  we  had  to 
get  permission  from  the  Hanford  authorities  to  buy 
furnaces  and  those  were  purchased  through  the 
University  Sheet  Metal  Company,  some  concern 
back  in  the  east — in  Pennsylvania,  if  I  remember 
rightly,  and  they  were  converted  furnaces.  Tliey 
had  been  used  as  oil  furnaces  and  had  to  be  con- 
verted into  wood  or  coal  burning  because  of  the  fact 
the  government  was  not  allowing  you  to  have  oil 
at  that  time.  The  furnaces,  when  they  came,  were 
installed  in  the  buildings  and  about  the  first  trouble 
we  had  was  two  fires  and  the  fire  department  noti- 
fied us  that  we  better  get  rid  of  those  or  have  all 
the  houses  burned  down.  Then  of  those  that  re- 
mained— it  was  rather  cold  weather  at  the  time — 
the  people  didn't  want  them  out  or  didn't  want 
them  to  stay  in  because  they  were  [72]  smoking  and 
endangering  the  buildings. 

Q.  What  was  done  with  reference  to  leaving  the 
furnaces  in  or  taking  them  out? 

A.     We  had  to  take  them  out. 

Q.     How  many  were  removed? 
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A.     All  of  them. 

Q.     What  was  done  with  them  ? 

A.  They  were  thrown  in  the  back  yard  and  nsed 
as  incinerators  mostly  by  the  people  around  there. 
Everyone  thought  it  was  a  great  joke. 

Q.  Did  you  finally  make  some  disposition  of 
them? 

A.  We  gave  some  of  them  away  to  people  who 
wanted  them  for  incinerators.  The  motors  and  fans 
were  good  but  the  rest  were  no  good  whatever. 

Q.     Was  there  some  salvage? 

A.     A  little  salvage,  not  much. 

Q.  With  reference  to  ranges  and  refrigera- 
tors  

A.  The  ranges  and  refrigerators — a  number  of 
people  came  in  and  had  their  own  refrigerators  and 
ranges  and  we  had  permission,  or  authority,  rather, 
from  the  F.H.A.  at  that  period  to  charge  an  extra 
price  of  rental  on  the  ranges  and  refrigerators. 
They  had  their  own  so  they  wanted  them  taken  out 
and  did  not  want  to  pay  that  extra  rental.  We  took 
them  out  and  sold  them  as  salvage,  as  second-hand 
ranges  and  refrigerators.  [73] 

Q.  Was  Mr.  Homann  ever  engaged  in  the  busi- 
ness of  selling  or  buying  refrigerators  and  ranges? 

A.     Not  as  long  as  I  have  been  with  him. 

Q.     What  has  been  his  business? 

A.  A  general  contractor,  mostly  working  on  big 
buildings.  I  joined  him  at  McChord  Field  where 
we  were  building  for  the  Government.  We  built  the 
general  run  of  buildings,  various  kinds  of  buildings, 
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from  fire  halls  and  churches  and  houses  for  Negro 

troops,  etc.,  that  were  used  in  the  fort  at  that  time. 

Q.  During  the  time  you  were  employed  by  Mr. 
Homann  did  he  ever  build  any  houses  on  his  own 
account  for  others"?  A.     No. 

Q.  Was  he  ever  engaged  in  the  real  estate  busi- 
ness ? 

Mr.  Butler:  Objection.  I  don't  think  whether  he 
was  engaged  in  the  real  estate  business  or  not  is 
for  this  witness  to  say,  and  it  is  purely  repetitious. 
It  is  his  opinion  what  business  Mr.  Homann  was  in 
and  that  is  the  ultimate  question  for  the  Court.  I 
don't  think  it  is  pertinent  and  object  on  that  ground. 

The  Court :  That  is  a  fact.  Whether  or  not  these 
sales  took  place  in  the  course  of  business  is  one  of 
the  questions  I  have  to  decide. 

Mr.  Foster:     Yes. 

The  Court:  And  that  depends  on  a  number  of 
things.  [74] 

Mr.  Foster:  Yes.  Here  is  a  man  employed  by 
Mr.  Homann  and  in  charge  of  that  operation  all 
during  that  time  and  he  had  been  employed  by  Mr. 
Homann  from  1941  until  1949. 

The  Court:  Suppose  he  is  of  the  opinion  that 
Mr.  Homann  was  not  in  the  real  estate  business  and 
I,  on  the  basis  of  the  record  here,  am  of  the  opinion 
that  he  was  ? 

Mr.  Foster :  That  goes  to  the  weight  of  his  testi- 
mony. 

The  Court:     I  am  sustaining  the  objection. 

Mr.  Foster :  I  offer  to  prove  by  this  witness  now 
on  the  stand  that  he  was  employed  by  Mr.  Homann 
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from  1941  to  1949  and  that  he  was  familiar  with  his 
business  during  all  that  time  and  that  he  never  was 
engaged  in  the  real  estate  business. 

Mr.  Butler:     I  renew  my  objection. 

The  Court:  Your  objection  has  already  been 
sustained. 

Q.  At  any  time  was  any  change  made  in  any  of 
these  houses  to  facilitate  the  sale  of  the  houses? 

A.  Not  beyond  the  changing  of  the  furnaces  and 
that  change  was  not  in  particular  to  facilitate  the 
sale.   It  had  to  be  changed  anyway. 

Mr.  Foster:     I  haA-e  nothing  further. 

Cross-Examination 
By  Mr.  Butler:  [75] 

Q.  How  long  did  you  say  you  had  been  with  Mr. 
Homann,  since  '42?  A.     Since  1941. 

Q.     What  has  been  your  general  job  with  him? 

A.  I  have  been  a  kind  of  assistant  to  him,  a  close 
assistant,  in  all  his  w^ork. 

Q.  In  the  McChord  Field  job  that  you  men- 
tioned, for  instance,  were  you  just  a  kind  of  general 
assistant  in  that  you  took  care  of  certain  details? 

A.  No,  at  McChord  Field  we  started  in  pretty 
well  from  scratch  and  I  did  just  about  everything. 

Q.  I  mean  generally.  You  would  take  care  of 
certain  details  that  he  as  a  general  contractor  in 
his  work  could  not  handle?  A.     Yes. 

Q.  You  testified  that  some  Army  colonel  came 
in  to  you  and  told  you  that  it  was  all  over,  that  they 
were  moving  the  Hanford  employees?    Do  you  re- 
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member  the  colonel's  name?  A.     Mathias. 

Q.  What  inquiries  did  you  make  of  the  colonel? 
Did  you  ask,  for  examjjle,  when  they  were  leaAdng 
and  why  they  were  leaving? 

xV.  He  said  they  were  leaving  iimnediately  and 
they  left  that  Sunday  night. 

Q.     So  you  didn't  talk  to  him  much  about  it?  [76] 

A.  There  was  no  talking  about  it.  He  just  said 
''It  is  in  your  lap.''  I  said  ''What  are  we  going 
to  do?  We  came  here  w4th  the  idea  we  were  going 
to  rent  only  to  the  Hanford  people."  He  said, 
"Well,  you  can  rent  to  anyone  you  want  to  now." 

Q.  You  testified  that  you  were  in  charge  of  the 
advertising  progTam.  Did  you  write  the  advertise- 
ments ?  A.     Yes. 

Q.  In  these  advertisements,  w^hich  I  understand 
were  sj^ot  announcements  over  the  radio,  did  you 
say  anywhere  that  you  would  not  sell  ?  A.     No. 

Q.  You  say  the  radio  progi'am  took  place  over 
two  months?  A.     Yes. 

Q.     It  was  not  renewed?  A.     No. 

Q.  Is  it  not  a  fact  that  at  that  time  it  was  not 
necessary  to  renew  them? 

A.     We  didn't  need  them.  They  were  coming  to  us. 

Q.  That  would  go  to  the  whole  general  picture, 
things  were  so  good  there  didn't  have  to  be  any 
further  program  ? 

A.  At  that  time  the  G.I.'s  were  coming  to  see  if 
they  could  not  have  those  houses.  One  would  pass 
it  on  to  another  and  bring  their  friends  in. 

Q.     Do  you  know,  of  your  own  knowledge,   on 
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these    sales    [77]    the    person    who    took    over   the 
finances  of  the  house,  took  over  the  so-called  mort- 
gage? A.     They  all  took  it  over. 

Q.     They  all  took  it  over? 

A.  Eventually,  yes.  It  took  some  time  to  get 
some  of  them  passed. 

Q.  You  were  in  court  this  morning  and  again 
this  afternoon  and  heard  us  talking  about  selling 
campaigns  where  certain  signs  were  jjlaced  on  the 
property  by  you  or  by  somebody  else,  and  advertise- 
ments. Is  it  not  a  fact  none  of  that  would  be  neces- 
sary to  sell  the  houses  or  rent  them  after  these 
announcements  ? 

A.     No  signs  were  put  up  there. 

Q.     Would  it  be  necessary  to  put  signs  up? 

A.     I  would  not  think  so. 

Q.  Did  you  have  any  specific  instructions  fi'om 
Mr.  Homann  in  regard  to  how  to  conduct  sales  in 
regard  to  these  sales?  A.     With  each  sale? 

Q.     With  sales  in  general? 

A.  When  I  informed  Mr.  Homann  of  the  Han- 
ford  result  and  that  they  were  going  to  move  their 
men  Mr.  Homann  was  real  sick  about  it  and  didn't 
know  what  to  do  and  it  was  a  question  then  where 
we  would  go  to  get  anyone  to  rent  these  houses. 
People  around  there  live  there  or  have  houses  [78] 
of  their  own  and  we  figured  we  were  really  in  a 
bad  spot. 

Q.  Is  it  not  a  fact  you  were  worried  about  either 
renting  or  selling?   I  don't  mean  to  confuse  you.   I 
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apologize.   You  were  worried  you  say  about  renting 

but  didn't  you  have  any  discussion  about  selling? 

A.  Not  at  the  time  because  these  houses  were 
all  under  mortgage  made  by  Mr.  Homann  and  he  had 
to  make  the  payments  on  the  mortgage.  Unless  we 
got  someone  in  there  in  a  hurry  to  start  making 
payments  he  was  done  for. 

Q.  Could  not  the  same  thing  be  done  by  selling 
the  houses  and  have  the  buyers  pay  ? 

A.     It  could  be  but  at  that  particular  time 

Q.  Did  you  have  any  specific  discussions  on  this 
point  ?  A.     Yes. 

Q.     Do  3^ou  recall  any  of  those  discussions? 

A.  We  talked  about  it  continually.  It  was  on 
his  mind. 

Q.     But  he  didn't  instruct  you  not  to  sell? 

A.  We  didn't  think  it  favorable  at  that  time. 
The  people  renting  figured  the  houses  were  too  high 
and  also  the  rent  too  high. 

Q.  So,  if  you  could  have  sold  them  you  would 
have? 

A.  I  don't  know  what  we  would  have  done  at 
that  time. 

Q.  A^ou  testified  that  in  1945  the  houses  were 
sold,  [79]  most  of  them  were  volunteers.  What  did 
you  mean  by  that? 

A.  I  mean  you  didn't  have  to,  or,  we  didn't  have 
to,  go  out  and  find  those  people.  They  came  to  the 
office  and  to  us. 

Q.     You  did  have  a  rental  office? 

A.     The  house  I  was  in  there.    That  was  head- 
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quarters  for  any  trouble  that  came  wp  in  ])lum]:>ing, 

or  anything-  like  that.    Everyone  came  there. 

Q.     Did  you  and  your  wife  live  in  that  house? 

A.     No,  I  lived  there  by  myself. 

Mr.  Butler:     I  am  sorry. 

Q.  When  did  you  work  on  this  school  I  Do  you 
remember  that  specifically?  I  didn't  get  the  date. 

A,  I  was  working  on  the  school  in  1946,  I  think 
it  was,  that  particular  school  there. 

Q.     Was  that  in  Sunnyside? 

A.     In  Sunnyside,  yes,  the  Washington  School. 

Q.     Did  you  live  in  the  project  at  that  time? 

A.     Yes. 

Q.     You  were  not  gone  all  da}?-  on  that  job? 

A.     No,  no. 

Q.  You  conducted  the  business  of  that  job  in 
your  office,  or  how? 

A.  Well,  I  would  go  around  and  visit  the  super- 
intendent of  schools  and  the  different  people  around 
there  that  I  [80]  thought  might  be  influential  in 
helping  it  along. 

Q.  I  misunderstood.  It  was  my  understanding 
you  were  actually  building  the  house,  but  you  were 
competing  ? 

A.  Yes,  you  have  to  bid.  They  had  trouble  with 
the  bond  issue  and  required  some  assistance  in  get- 
ting a  new  one,  etc.,  and  also  in  getting  people  to 
come  out  for  the  election.  It  was  very  difficult  to 
get  them  out  for  the  school  election. 

Q.     You  handled  that  right  from  the  project? 

A.     Right  from  the  property,  yes. 
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Q.  You  testified  about  these  furnaces.  In  your 
opinion  would  not  that  enhance  the  marketalulity 
of  the  house  to  put  new  furnaces  in? 

A.  If  you  didn't  put  a  new  one  in  you  would 
not  have  any  market. 

Q.  So,  your  answer  is  the  new  furnaces  would 
increase  the  marketability,  so  to  say? 

A.     Oh,  yes. 

Q.  You  testified  on  direct  examination  that  no 
other  improvements  were  made  except  little  minor 
repairs  and  I  want  to  ask  you  this :  were  any  neces- 
sary to  improve  the  marketability  of  the  houses  ? 

A.  Not  to  improve  the  marketability.  Those  were 
new  houses  and  a  new  house  has  to  be  serviced  for 
a  little  while.  Something  goes  wrong  with  the  plumb- 
ing or  ventilation,  [81]  and  things  like  that. 

Q.  Were  any  of  these  houses  sold  without  being 
rented  at  all? 

A.  No,  I  think  every  house  had  already  been 
rented,  had  a  renter  in  them. 

Q.     You  say  you  think.  Do  you  know? 

A.     I  know. 

Q.     What  do  you  base  that  knowledge  on? 

A.  Because  I  was  right  in  the  project.  Those 
houses  were  all  together  and  I  was  right  in  there  all 
the  time. 

Q.     Did  you  keep  any  records  on  that? 

A.  If  I  kept  them  at  that  time  I  would  not  know 
where  they  are  now.  They  were  mostly  memo- 
randums. 

Q.     There  were  eighty-five  houses  in  this  project 
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and  you  don't  remember  if  you  kept  any  records 
but  apparently  you  remember  that  all  the  houses 
were  rented?  A.     Yes. 

Q.  You  are  absolutely  certain  that  of  eighty-five 
houses  you  can  remember  that  none  of  them  were 
vacant  ?  A.    Yes. 

Q.     And  I  ask  again  what  do  you  base  that  on  % 

A.     My  own  knowledge. 

Q.  Well,  it  just  seems  kind  of  strange  you  would 
not  remember  if  you  kept  any  records. 

A.  I  probably  had  a  record  of  the  rental  of  [82] 
the  houses  but  I  could  not  tell  you  now  exactly  what 
it  was. 

Q.  With  regard  to  the  sales  in  1946  you  testified 
that  no  particular  effort  was  made  to  sell  the 
houses  ? 

A.     No  campaign  or  anything  of  that  kind. 

Q.  I  will  ask  you  again  is  it  not  true  that  none 
was  necessary?  A.     That  is  right. 

Q.     I  have  no  further  questions. 

Mr.  Foster:     The  petitioners  rest. 

The  Court:  I  would  like  to  ask  one  or  two  ques- 
tions. I  think  perhaps,  unless  the  details  are  con- 
tained in  these  exhibits,  which  of  course  I  have  not 
had  an  opportunity  to  analyze — that  is  Exhibits  3, 
4  and  5 — I  would  say  that  there  w^as  nothing  in 
here  to  indicate  what  was  the  manner  in  which  these 
houses  were  sold  when  they  were  sold.  That  is,  were 
they  all  sold  to  one  purchaser,  or  sold  to  individuals  ? 

Mr.  Foster:     I  would  be  pleased  to  develop  that. 

The  Court:     I  really  think  you  have  a  burden 
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here.  As  I  recall  the  cases  a  man  can  go  into  the 
business  of  selling  a  development  even  if  he  is  in 
another  business  before. 

Mr.  Foster:     May  I  take  the  witness? 

The  Court :     I  am  asking  you  so  you  can  do  that. 

Mr.  Butler:  Those  records  do  indicate  the  date 
of  [83]  the  sales  and  that  they  were  to  individuals. 

The  Court:  I  know  they  are  in  evidence  but  is 
it  accepted  that  they  are  correct?  They  were  not  put 
on  with  any  witness  on  the  stand  and  it  seems  to  me 
there  is  at  least  a  posvsibility  as  far  as  petitioner's 
burden  is  concerned,  as  it  is  now,  that  it  has  not 
been  discharged.  At  least,  I  don't  want  the  record 
left  that  way  if  I  can  help  it. 

Redirect  Examination 
By  Mr.  Foster : 

Q.  How  were  these  houses  sold,  all  at  once  or  to 
individuals  as  they  appeared? 

A.     To  individuals  as  they  appeared. 

Q.  Was  it  possible  to  sell  all  the  houses  at  one 
time  to  a  single  purchaser? 

A.  No,  there  was  no  one  available.  No  one  came 
forward  and  it  never  entered  our  minds  that  anyone 
would  buy  the  whole  thing. 

The  Court :  As  I  understand  the  stipulation  these 
houses,  sixty-eight  houses,  w^ere  sold  in  a  period  of 
a  few  months,  October  to  December,  each  one  to  a 
different  purchaser.  I  understood  that  it  was  testi- 
fied there  were  no  ''For  Sale"  signs  on  the  prop- 
erty but  it  seems  to  me  there  is  still  a  question  of 
how  it  happens  that  purchasers  could  be  found  for 
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that  many  houses  in  that  short  a  time  imless  some 
effort  were  made  to  produce  them.  Perhaps  the  an- 
swer is —  [84]  I  am  asking  now  because  I  think  it 
is  important  to  find  the  facts.  It  is  possiWe  they 
were  continually  asked  for  sales  but  turned  them 
down  until  this  situation  arose  but  I  think  it  has  not 
been  covered. 

Q.  (By  Mr.  Foster)  :  Did  you  have  any  dif- 
ficulty wdth  some  of  the  tenants  in  some  of  the  prop- 
erty? 

A.     Some  difficulty  in  getting  rid  of  them,  yes. 

Q.     Tell  the  Court  what  that  difficulty  was. 

A.  We  were  under  this  rental  control  at  that 
time  and  after  we  told  them  these  houses  were  going 
to  be  for  sale  they  told  us  where  we  stood  on  it. 

Q.     And  what  do  you  mean  by  that? 

A.  They  told  us  they  would  go  up  and  see  the 
rental  agency  in  Yakima  and  that  we  didn't  have  the 
power  to  get  them  out. 

Q.  Did  you  have  some  tenants  there  that  from 
your  standpoint  were  not  desirable? 

A.  Yes,  we  had  several.  You  see  one  reason  why 
thoses  houses  were  sold  at  that  time  was  in  influx  of 
the  population  around  there.  That  little  town  just 
about  doubled  in  population.  People  were  coming  in 
to  go  to  work  on  the  numerous  things  that  were 
springing  up  around  there.  Among  them  were  Okies 
and  Arkies  and  people  of  that  kind  who  had  never 
lived  in  a  house  of  that  kind  before.  When  they 
got  [85]  in  they  immediately  began  to  wreck  the 
houses,  was  the  sum  and  substance  of  it.  They  didn't 
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know  how  to  behave  in  a  house.  Some  of  them  had 

never  even  had  a  bathroom  in  a  house  before. 

Q.  How  many  tenants  of  that  category  did  you 
have  I 

A.     I  don't  remember — possibly  a  dozen. 

Mr.  Butler:  I  move  to  strike.  He  doesn't  re- 
member. 

The  Couii: :     Den}^  the  motion. 

Q.  During  what  period  of  time  in  1946  did  these 
sales  occur?  Did  they  occur  all  at  once  or  thi'ough- 
out  the  year? 

A.     Oh,  it  w^as  spread  out  throughout  the  year. 

The  Court :  That  is  what  I  am  puzzling  about.  I 
thought  the  first,  these  sixty-eight,  were  all  sold 
between  October  and  December. 

Mr.  Foster:  No,  the  sales  were  spread  through- 
out the  year. 

Q.  (B}  Mr.  Foster)  :  Do  you  know — do  you 
have  any  knowledge  when  those  sixty-eight  houses 
were  sold  in  the  calendar  year  of  1946  ? 

A.  They  were  sold  at  different  times.  There  were 
at  least  twenty  of  them  sold  to  G.I.s,  and  it  takes 
some  time  to  perfect  a  sale.  There  might  be  twenty 
come  through  all  at  one  time  but  the  sale  was  on 
the  way  of  being  perfected  during  that  time  and 
others  who  were  assuming  the  mortgages  [86]  on 
the  property  would  have  to  go  through  the  proc- 
essing and  know  whether  they  were  capable  of 
carrying  that  mortgage  through. 

Mr.  Foster:     That  is  all. 

Mr.  Butler :     I  think  I  have  no  further  questions. 
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Mr.  Foster:     Petitioners  rest. 

The  Court:  I  am  not  going-  to  pursue  this  any 
further,  and  I  hope  it  is  reasonably  evident  now  in 
the  record,  but  I  am  still  puzzled  as  to  the  facts 
because  as  I  recall  it  there  was  a  time  when  Mr. 
Homann  decided  he  wanted  to  sell  the  houses  and  the 
question  of  whether  there  was  any  alteration  in  the 
manner  of  operation  at  that  time  is  the  thing  I  was 
interested  in  and  if  so  was  it  consistent. 

Mr.  Foster:  T  am  quite  sure  there  was  no  al- 
teration. I  will  ask  the  question. 

Q.  In  the  months  from  October  to  Decembei*, 
1946,  was  there  any  difference  in  your  plan  of  dis- 
posing of  these  houses'? 

A.     No.  What  do  you  mean  by  ''alteration"? 

Q.  Did  you  inaugurate  a  speed-up  campaign  on 
those  houses  from  October  to  December? 

A.     No. 

Q.  In  that  period  of  time  your  operation  mth 
respect  to  the  disposition  of  those  units  was  the  same 
as  in  the  balance  of  the  year?  [87] 

A.     That  is  right. 


Mr.  Foster 
Mr.  Butler 
Mr.  Foster 


That  is  all. 
I  have  no  questions. 
Petitioners  rest. 
The  Court :     As  I  understand,  the  testimony  now 
is  there  was  no  change  in  the  operation  and  that  is 
the  way  the  record  is. 

Mr.  Butler:  I  might  just  say  this,  the  rental 
records  show  that  one  of  the  houses  was  sold  ap- 
parently before  any  were  rented.  That  was  in  1944. 
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Mr.  Homann  testified  that  that  was  refunded,  that 
that  was  not  an  actual  sale  but  there  were  sales  in 
1945  and  further  sales  in  1946,  and  at  least  one  we 
know  of  in  1947. 

The  Court:  Well,  the  question  is  to  find  what 
these  properties  were  held  for  primarily  and  as  I 
say  I  hope  the  facts  are  in  the  record  from  which 
that  can  be  determined. 

Mr.  Poster:     I  would  like  to  recall  Mr.  Homann. 

The  Court:     I  take  it  there  is  no  objection? 

Mr.  Butler:     No  objection. 

A.  G.  HOMANN 

Redirect  Examination 
By  Mr.  Poster: 

Q.  You  have  heard  the  discussion  here  that  the 
sale  of  these  1946  houses  were  between  Ooctober  and 
December?  A.     Yes.  [88] 

Q.     Do  you  have  an  explanation  for  that? 

A.  I  heard  the  questions  the  Judge  asked  Mr. 
Beckwith  and  I  w^ould  like  to  answer  that.  In  mak- 
ing these  sales  and  making  loans  the  lending 
agencies,  w^hether  G.I.  or  private,  would  not  proc- 
ess one  loan  at  a  time.  We  would  have  accumulated 
a  group  and  they  would  make  the  process  of  the 
group  together  and  that  is  why  it  shows  in  a  lump 
in  the  income  tax  return.  Actually,  the  sales  were 
made  throughout  the  year  but  not  processed  as  far 
as  loans,  etc. 

Q.  And  the  processing  of  those  applications  oc- 
curred between  October  and  December? 

A.     That  is  when  they  went  through,  yes.  That  is 
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when  they  were  completed  and  brought  in,  because 
I  had  to  sign  all  the  i)apers  and  I  remember  they 
would  hold  up  the  processing — the  sak^s  were  held 
up  for  quite  a  long  period  of  time. 

Q.  After  the  sale  was  made  what  method  was 
used  in  financing  those  sales'? 

A.  Between  the  amount  of  the  new  loan  and  the 
sales  price  the  buyer  paid  in  cash. 

Q.  You  took  individual  mortgages  ?  You  gave  an 
individual  mortgage — the  purchaser  gave  an  in- 
dividual mortgage  on  the  unit  on  which  he  pur- 
chased? A.     He  refinanced  it. 

Q.  The  proceeds  of  that  mortgage  was  used  to 
retire  the  original  mortgage  loan?  [89] 

A.     Yes. 

Q.     You  were  not  a  mortgagee? 

A.     My  wife  and  I. 

Q.  You  were  not  a  mortgagor  under  the  final 
purchaser's  mortgage?  A.     No,  sir. 

The  Court:  First  of  all,  Mr.  Foster,  would  you 
not  indulge  me  by  taking  another  look  at  this  tax 
return  and  see  if  you  can  agree  there  were  sixty- 
eight  houses  sold  between  October  and  December, 
there  in  1946? 

Mr.  Foster:     Yes. 

The  Court:  Because  the  question  you  asked  a 
moment  ago  still  said  '46. 

Mr.  Foster:     I  mis-spoke  myself. 

The  Court:  I  realize  this  is  going  back  to  testi- 
mony of  this  morning.  As  I  understand  he  testified 
there  was  a  time  he  changed  his  frame  of  mind  with 
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respect  to  this  property.  You  then  wanted  to  sell 
it  because  you  needed  the  cash  for  this  other  con- 
struction? Is  that  correct? 

A.     That  is  correct. 

Q.  Can  you  tell  me  approximately  when  that  took 
place  ? 

A.  It  was  in  the  early  part  of  1946  and  when  the 
bank  refused  to  make  me  any  loans  and  stated  that 
I  w^ould  have  to  start  paying  back  what  I  had 
borrowed  at  the  rate  [90]  of  $5,000  per  month  and 
it  forced  me  to  raise  money  and  the  only  way  I 
could  raise  any  was  from  the  sale  of  these  houses. 
As  I  stated  before,  my  money  was  tied  up  in  the 
foreclosure  deal. 

Q.  That  is  what  I  imderstood  before.  I  want  to 
follow  through.  Were  you  satisfied  that  the  process 
of  selling  these  houses  was  progressing  sufficiently 
satisfactorily  so  you  didn't  have  to  take  any  means 
of  increased  sales  once  you  made  up  your  mind  you 
were  going  to  sell? 

A.  The  houses  were  selling  faster  than  we  could 
get  the  renters  out.  What  held  the  sales  up  was  the 
fact  the  renters  were  in  and  had  a  right  to  stay.  I 
had  to  wait  so  long  to  get  them  out.  It  was  hard  to 
get  renters  out.  I  had  my  own  home  practically 
wrecked  by  renters  I  had  in  and  still  could  not  get 
them  out. 

Q.  I  understand  the  delay  in  getting  renters  out 
but  what  I  am  asking  about  is  the  process  of  finding 
prospective  purchasers  for  this  property. 

A.     The  G.I.s  were  coming  back  from  the  war  and 
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twenty  some  of  them  had  their  applications  in,  I  be- 
lieve, at  practically  the  same  time.  The  Rosa  project 
had  started  developing'  and  people  wanted  to  come 
ill  and  get  homes. 

Mr.  Foster :  That  is  a  new  irrigation  ditch  going 
through  Wenatchee  and  Sunnyside  which  put 
barren  land  in  cultivation  and  a  lot  of  new  busi- 
nesses came  in  [91]  which  followed  with  it  and  a  lot 
of  people  came  to  w^ork  on  this  project. 

A.     That  is  right. 

*     *     * 

Filed  November  13,  1955,  T.C.U.S.  [92] 
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going  documents,  1  to  21,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on 
file  in  my  office  as  called  for  by  the  ''Designations 
of  Contents  of  Record  on  Review,"  excepting  Peti- 
tioners' exhibits  1  thru  5,  which  are  separately  cer- 
tified and  forwarded  herewith,  as  the  original  and 
complete  record  in  the  j^roceedings  before  the  Tax 
Court  of  the  United  States  entitled :  "  A.  G-.  Homann, 
Petitioner,  v.  Commissioner  of  Internal  Revenue, 
Respondent,  Docket  No.  37318"  and  "Anna 
Homann,  Petitioner,  v.  Commissioner  of  Internal 
Revenue,  Respondent,  Docket  No.  37319"  and  in 
Avhich  the  Petitioners  in  the  Tax  Court  proceedings 
have  initiated  appeals  above  nimibered  and  entitled, 
together  with  a  true  copy  of  the  docket  entries  in 
said  Tax  Court  proceedings,  as  the  same  appear  in 
the  of&cial  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  the  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this 
20th  day  of  April,  1955. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed] :  No.  14737.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  A.  G.  Homann,  Peti- 
tioner, vs.  Commissioner  of  Internal  Revenue,  Re- 
spondent, and  Anna  Homami,  Petitioner,  vs.  Com- 
missioner of  Internal  Revenue,  Respondent.  Tran- 
script of  the  Record.  Petitions  to  Review  Decisions 
of  the  Tax  Court  of  the  United  States. 

Filed  April  25,  1955, 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

Docket  No.   14737 

ANNA  HOMANN  and  A.  G.  HOMANN, 

Petitioners  on  Review, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

STIPULATION 

It  is  Hereby  Stipulated  that  it  is  only  necessary 
to  print  in  the  record  herein  the  petition  and  an- 
swer in  the  case  of  A.  G.  Homann,  Docket  No.  37318, 
for  the  reason  that  the  petition  and  answer  in 
Docket  No.  37319  is  identical  except  in  name. 

/s/  HARRY  ELLSWORTH  FOSTER, 

Counsel  for  the  Petitioners  on 
Review. 

/s/  H.  BRIAN  HOLLAND, 
Counsel  for  the  Respondent  on  Review,  Assistant 
Attorney  General. 

[Endorsed] :     Filed  May  11,  1955,  U.S.C.A. 
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Docket  No.  37318 

A.  G.  HOMANN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

SUPPLEMENTAL  DOCKET  ENTRIES 

1955 

Apr.  21 — Transcript  of  original  record  sur  petition 
for  review  sent  Clerk  L^.  S.  Court  of  Ap- 
peals, Ninth  Circuit. 

June  21 — Petition  for  review  by  U.  S.  Court  of 
Appeals,  Ninth  Circuit,  filed  by  G.C. 

July    6 — Proof  of  service  tiled. 

July  14 — Statement  of  points  with  proof  of  service 
by  mail  thereon,  filed  by  G.C. 

July  14 — Designation  of  contents  of  record  with 
proof  of  service  by  mail  thereon,  filed 
by  G.C. 
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Docket  No.  37319 

ANNA  HOMANN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

SUPPLEMENTAL  DOCKET  ENTRIES 

1955 

Apr.  21 — Transcript  of  original  record  sur  petition 
for  review  sent  Clerk  U.  S.  Court  of  Ap- 
peals, Ninth  Circuit. 

June  21 — Petition  for  review  by  U.  S.  Court  of 
Appeals,  Ninth  Circuit,  filed  by  G.C. 

July    6 — Proof  of  service  filed. 

July  14 — Statement  of  points  with  proof  of  service 
by  mail  thereon,  filed  by  G.C. 

July  14 — Designation  of  contents  of  record  with 
proof  of  service  by  mail  thereon,  filed 
by  G.C. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.C.  Docket  No.  37318 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 


vs. 


A.  G.  HOMANN, 


Respondent  on  Review. 

PETITION  FOR  REVIEW 

To   the   Honorable   Judges   of   the    United    States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  the  decision  entered 
])y  The  Tax  Court  of  the  United  States  on  March 
1,  1955,  ordering  and  deciding  that  there  is  a  defi- 
ciency in  income  tax  for  the  taxable  year  1946  in 
the  amount  of  $5,922.70.  This  petition  for  review  is 
filed  pursuant  to  the  provisions  of  Sections  7482 
and  7483  of  the  Internal  Revenue  Code  of  1954. 

The  respondent  on  review,  A.  G.  Homann,  is  an 
individual  with  principal  office  and  residence  at 
Lacey,  Washington.  He  filed  his  individual  income 
tax  return  for  the  calendar  year  1946  with  the  Col- 
lector of  Internal  Revenue  for  the  District  of  Wash- 
ington, located  at  Tacoma,  Washington,  and  within 
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the  judicial  circuit  of  The  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  wlierein  this  review 
is  sought. 

Nature  of  Controversy 

The  issues  decided  against  the  Commissioner  are 
(1)  whether  the  basis  for  computation  of  gain  on 
sale  of  rental  housing  held  primarily  for  sale  to 
customers  should  be  reduced  by  an  allowance  for 
depreciation;  and  (2)  whether  the  proceeds  received 
from  the  sale  of  furnaces,  refrigerators  and  ranges 
as  salvage,  which  appliances  were  originally  in- 
stalled in  houses  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  taxpayer's  busi- 
ness, are  taxable  as  ordinary  income  or  capital  gain. 

As  to  issue  (1),  the  Commissioner  reduced  the 
Imsis  of  houses  sold  by  depreciation.  The  Tax  Court 
decided  against  the  Commissioner  and  held  that 
since  from  the  inception  taxpayer  held  the  prop- 
erty primarily  for  sale  it  would  not  qualify  for 
the  "use  in  trade  or  business"  requirement  of  the 
depreciation  deduction.  Accordingly,  no  reduction 
in  basis  for  depreciation  in  computation  of  gain  on 
sale  was  held  to  be  proper. 

With  respect  to  issue  (2),  certain  appliances 
originally  installed  in  the  houses  were  removed  and 
sold  for  salvage.  The  Commissioner  held  that  the 
proceeds  received  from  the  sale  are  taxable  as  ordi- 
nary income.  The  Tax  Court  held  the  resulting" 
income  was  capital  gain  because  taxpayer  was  not 
in  the  business  of  selling  second-hand  equipment, 
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and  the  items  in  qnestion  were  not  held  for  sale  in 
the  ordinary  course  of  taxpayer's  business. 

/s/  H.  BRIAN  HOLLAND, 

Assistant  Attorney  General; 

/s/  JOHN  POTTS  BARNES, 
Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Petitioner  on  Review. 

Filed  June  21,  1955,  T.C.U.S. 


Docket  No.  37318 
[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To  Harry  Ellsworth  Foster,  Esquire,  501  Security 
Building,  Olympia,  AVashington. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  21st  day  of  June,  1955, 
file  with  the  Clerk  of  The  Tax  Court  of  the  United 
States,  at  Washington,  D.  C,  a  i)etition  for  review^ 
by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  21st  day  of  June,  1955. 

/s/  JOHN  POTTS  BARNES, 
Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Petitioner  on  Review. 
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Personal  service  of  the  above  and  foregoing 
notice,  together  with  a  copy  of  the  petition  for 
review,  is  hereby  acknowledged  this  28th  day  of 
June,  1955. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel  for  Respondent  on 
Review. 

Received  June  29,  1955,  D.D  J.R. 
Filed  July  6,  1955,  T.C.U.S. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  37319 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 


vs. 


ANNA  HOMANN, 


Respondent  on  Review. 

PETITION  FOR  REVIEW 

To   the   Honorable   Judges   of   the   United    States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  hereby 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  the  decision  entered 
by  The  Tax  Court  of  the  United  States  on  March 
1,  1955,  ordering  and  deciding  that  there  is  a  defi- 
ciency  in  income   tax   for  the   taxable   year   1916 


vs.  A.  G.  Hommin  and  Anna  Homann  117 

in  the  amount  of  $6,202.94.  This  petition  for  review 
is  filed  pursuant  to  the  provisions  of  Sections  7482 
and  7483  of  tlie  Internal  Revenue  Code  of  1954. 

The  respondent  on  review,  Anna  Homann,  is  an 
individual  with  principal  office  and  residence  at 
Lacey,  Washington.  She  filed  her  individual  income 
tax  return  for  the  calendar  year  1946  with  the  Col- 
lector of  Internal  Revenue  for  the  District  of 
Washington,  located  at  Tacoma,  Washington,  and 
within  the  judicial  circuit  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  wherein 
this  review  is  sought. 

Nature  of  Controversy 

The  issues  decided  against  the  Commissioner  are 
(1)  whether  the  basis  for  computation  of  gain  on 
sale  of  rental  housing  held  primarily  for  sale  to 
customers  should  be  reduced  by  an  allowance  for 
depreciation;  and  (2)  whether  the  proceeds  re- 
ceived from  the  sale  of  furnaces,  refrigerators  and 
ranges  as  salvage,  which  appliances  were  originally 
installed  in  houses  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  taxpayer's  busi- 
ness, are  taxable  as  ordinary  income  or  capital  gain. 

As  to  issue  (1),  the  Commissioner  reduced  the 
l)asis  of  houses  sold  by  depreciation.  The  Tax 
Court  decided  against  the  Commissioner  and  held 
that  since  from  the  inception  taxpayer  held  the 
property  primarily  for  sale  it  would  not  qualify 
for  the  "use  in  trade  or  business"  requirement  of 
the  depreciation  deduction.   Accordingly,  no  reduc- 
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tion   in   basis   for  depreciation   in   computation   of 
gain  on  sale  was  held  to  l3e  proper. 

With  respect  to  issue  (2),  certain  appliances 
originally  installed  in  the  houses  were  removed  and 
sold  for  sahage.  The  Commissioner  held  that  the 
proceeds  received  from  the  sale  are  taxable  as 
ordinary  income.  The  Tax  Court  held  the  resulting 
income  w^as  capital  gain  because  taxpayer  was  not 
in  the  business  of  selling  second-hand  equipment, 
and  the  items  in  question  were  not  held  for  sale 
in  the  ordinary  course  of  taxpayer's  business. 

/s/  H.  BRIAN  HOLLAND, 

Assistant  Attorney  General; 

/s/  JOHN  POTTS  BARNES, 
Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Petitioner  on  Review. 

Filed  June  21,  1955,  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 

Docket  No.  37319 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To  Harry  Ellsw^orth  Foster,  Esquire,  501  Security 
Building,  Oljmipia,  Washington. 

You  are  hereby  notified  that  the  Commissioner 
of  Internal  Revenue  did,  on  the  21st  day  of  June, 
1955,  file  with  the  Clerk  of  The  Tax  Court  of  the 
United  States,  at  Washington,  D.  C,  a  petition  for 
review  by  the  United  States  Court  of  Appeals  for 
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tho  Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  a))ove-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  21st  day  of  June,  1955. 

/s/  JOHN  POTTS  BARNES, 
Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Petitioner  on  Review. 

Personal  ser\ace  of  the  above  and  foregoing 
notice,  together  with  a  copy  of  the  petition  for  re- 
view, is  hereby  acknowledged  this  28th  day  of  June, 
1955. 

/s/  HARRY  ELLSWORTH  FOSTER, 
Counsel  for  Respondent  on 
Review. 

Received  June  29,  1955,  D.D.I.R. 
Filed  July  6,  1955,  T.C.U.S. 


[Title  of  Court  of  Appeals  and  Cause.] 
T.  C.  Docket  Nos.  37318,  37319 

STATEMENT  OF  POINTS 

Comes  Now  the  petitioner  on  review  herein  and 
makes  this  concise  statement  of  points  on  which  he 
intends  to  rely  on  the  review  herein,  to  wit: 

The  Tax  Court  of  the  United  States  erred: 

1.  In  holding  that  since  from  the  inception  tax- 
payer held  the  property  primarily  for  sale  it  would 
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not  (jualify  for  the  "use  in  trade  or  business"  re- 
(juirenient  of  the  depreciation  deduction,  and  that 
the  Commissioner  erred  in  reducing  taxpaj^er's  basis 
on  account  of  depreciation  "allowable." 

2.  In  holding  that  the  proceeds  received  from 
the  sale  of  furnaces,  refrigerators  and  ranges  as 
salvage,  which  appliances  were  originally  installed 
in  houses  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  taxpayer's  business,  are  tax- 
able as  capital  gain. 

3.  In  failing  to  uphold  the  action  of  the  Com- 
missioner that  the  proceeds  received  from  the  sale 
of  furnaces,  refrigerators  and  ranges  as  salvage, 
are  taxable  as  ordinary  income. 

4.  In  holding  that  there  are  deficiencies  in  in- 
come tax  for  the  taxable  year  1946  in  the  amount  of 
$5,922.70  in  the  case  of  A.  G.  Homann  and  in  the 
amount  of  $6,202.94  in  the  case  of  Anna  Homann, 
rather  than  in  the  respective  amounts  of  $10,149.95 
and  $10,457.70  as  determined  by  the  Commissioner. 

5.  In  that  its  opinion  and  decisions  are  contrary 
to  law  and  regulations. 

/s/  H.  BRIAN  HOLLAND, 

Assistant  Attorney  General; 

/s/  JOHN  POTTS  BARNES, 

Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Petitioner  on  Review. 

Statement  of  Service  attached. 
Filed  July  14,  1955,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Washington 

T.  C.  Docket  Nos.  37318,  37319 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Review, 
vs. 
A.  G.  HOMANN,  ANNA  HOMANN, 

Respondents  on  Review. 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  numbered  22  to  29,  inchisive, 
constitute  and  are  all  of  the  original  papers  on  file 
in  my  office,  as  called  for  by  the  "Designation  of 
Contents  of  Record  on  Review,"  document  29  in 
this  record,  in  the  proceedings  before  The  Tax 
Court  of  the  United  States  entitled:  "A.  G.  Homann, 
Petitioner,  v.  Commissioner  of  Internal  Revenue, 
Respondent,  Docket  No.  37318,"  and  "Anna  Ho- 
mann, Petitioner,  v.  Commissioner  of  Internal 
Revenue,  Respondent,  Docket  No.  37319,"  and  in 
which  [i^etitioner  in  the  Tax  Court  heretofore  initi- 
ated appeals  in  which  the  record  was  forwarded  on 
or  about  April  21,  1955]  the  respondent  in  the  Tax 
Couii:  later  initiated  these  appeals  as  above  num- 
bered and  entitled,  together  with  a  true  copy  of  the 
docket  entries  in  said  Tax  Court  proceedings,  sup- 
plementing   those    in    the    record    on    taxpayers' 


122  CommisMoner  of  Internal  Revenue 

appeals,   and   which    original    papers   constitute    a 
supplemental  record. 

In  testimony  whereof  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  said  Court  at  the  City  of 
Washington  in  the  District  of  Columbia  this  20th 
day  of  July,  1955. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 


[Endorsed] :  No.  14737.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Commissioner  of 
Internal  Revenue,  Petitioner,  vs.  A.  G.  Homann, 
Respondent,  and  Commissioner  of  Internal  Reve- 
nue, Petitioner,  vs.  Anna  Homann,  Respondent. 
Transcript  of  the  Record.  Petitions  to  Review  De- 
cisions of  The  Tax  Court  of  the  United  States. 

Filed  July  21,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Qlnurt  ai  ^ppeab 

FOR  THE  NINTH  CIRCUIT 


A.  Gr.  Homann,  Petitioner, 

vs. 

Commissioner  of  Internal  Revenue,  Respondent. 

Anna  Homann,  Petitioner, 

vs. 

Commissioner   of  Internal  Revenue,  Respondent. 

PETITIONERS'  BRIEE 


HOMANN  TAX  BRIEF 
OPINION  BELOW 

The  Memorandum  Findings  of  Fact  and  Opinion  of  the 
Tax  Court  (R.  14-26)  are  not  officially  reported. 

JURISDICTION 

Jurisdiction  to  review  decisions  of  the  United  States 
Tax  Court  is  conferred  by  Section  7482  of  the  1954  Inter- 
nal Revenue  Code.  These  petitions  for  review  involve  a  de- 
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ficiency  in  the  income  tax  for  the  calendar  year  1946  for 
petitioner  A.  G.  Homann  $5,922.70,  and  for  the  petitioner 
Anna  Homann,  $6,202.04  and  are  taken  from  decisions 
of  the  Tax  Court  entered  March  1,  1955,  (R.  27-28),  pur- 
suant to  Memorandum  Findings  of  Fact  and  Opinion 
(R.  14-26).  Taxpayers  are  husband  and  wife  residing  in 
the  state  of  Washington,  a  community  property  state,  and 
filed  separate  income  tax  returns  for  1946  (R.  15),  in  the 
Collector's  office  in  Tacoma,  Washington,  all  within  the 
jurisdiction  of  this  Court.  Petitions  for  Review  were  filed 
March  28,  1955  (R.  29-30). 

QUESTION    PRESE!N]TED 

The  sole  issue  is  whether  the  profit  realized  from  the 
sale  of  68  houses  in  1946  is  taxable  as  ordinary  income 
or  as  capital  gains  under  Section  117  of  the  Internal  Rev- 
enue Code  of  1939. 

STATEMENT  OF  THE  CASE 

These  consolidated  cases  (R.  4)  involve  income  tax 
liability  redetermined  against  petitioners  for  income  tax 
deficiency  for  the  calendar  year  1946.  Washington  being 
a  community  property  state,  petitioners,  husband  and 
wife,  filed  separate  income  tax  returns  (R.  15).  Petitioner 
has  been  a  general  contractor  for  thirty  years  and  in  1944 
began  the  construction  of  85  houses  at  Sunnyside,  in  Yak- 
ima  County,  Washington,   near   the   Hanford  Engineer 
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Works,  at  a  total  cost  of  $515,539.82,  of  which  amount  he 
borrowed  $450,000.00  (R.  17)  plus  a  separate  loan  of 
$45,000.00.  All  houses  were  rented  in  1945  before  any 
sales  were  consummated  (B.  17).  All  tenancies  were  month 
to  month  with  no  written  leases.  Petitioner  did  agree 
orally  that  some  tenants  might  apply  the  rent  on  the  pur- 
chase price  in  the  event  of  purchase. 

The  Court  found  the  petitioner  had  never  built  any 
houses  on  his  own  accomit  which  were  sold  to  others  ex- 
cept those  in  controversy.  He  has  never  had  a  real  estate 
brokers  license  and  never  before  built  houses  on  his  own 
account  for  rental.  During  the  year  in  question,  the  Court 
found  (E.  18)  that  all  houses  were  sold  to  volunteers  and 
that  no  "For  Sale"  signs  were  ever  displayed  nor  were 
newspaper  advertisements  carried. 

The  Court  found  (R.  19-20)  that  in  1945  petitioner  start- 
ed the  construction  of  a  cannery  building  in  Olympia, 
Washington  for  the  Midfield  Packers  at  an  estimated 
cost  in  excess  of  $200,000.00  and  that  before  completion, 
the  Midfield  Packers  failed  at  which  time  petitioners  had 
between  $50,000.00  and  $60,000.00  invested  in  the  project. 
Petitioners  filed  a  lien  which  was  foreclosed,  by  decree 
entered  September  9, 1949,  and  affirmed  on  appeal  March 
9,  1951  {Homann  v.  Ruber,  38  Wash.  (2d)  190,  228  P 
(2d)  466,  (R).  20,  53).  He  completed  the  building  at  a 
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cost  of  approximately  $96,000.00.  He  still  owns  the  build- 
ing, the  first  floor  of  which  is  rented  to  the  Olympia  Brew- 
ing Company  at  a  monthly  rental  of  $1,250.00  and  the 
upper  floor  to  the  State  of  Washington  at  a  monthly  rental 
of  $450.00.  16  houses  were  sold  in  1945  and  68  houses 
were  sold  in  1946.  The  Tax  Court  found  that  the  68 
houses  sold  in  1946  were  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  the  petitioners'  busi- 
ness  (R.  22). 

The  taxpayers'  original  purpose  was  to  rent  the  em- 
ployees of  the  Hanford  Engineer  Works  (R.  45,  81,  105-6, 
52).  When  those  employees  were  moved,  a  short  radio 
campaign  was  conducted  to  rent  the  houses  to  others 
(R.  46)  but  no  mention  was  made  of  sale  (R.  62). 

Prior  to  the  freezing  of  taxpayers'  bank  credit,  the 
houses  were  held  for  rent,  but  that  plan  was  changed 
early  in  1946  when  the  bank  denied  taxpayers  further 
credit  and  demanded  liquidation  of  the  existing  advances 
at  the  rate  of  $5,000.00  a  month  (R.  105-6).  Thus,  the 
sales  of  the  houses  were  forced  (R.  52,  106).  It  was  im-  i 
possible  to  sell  all  of  the  houses  in  a  single  transaction, 
(R.  100),  necessarily  resulting  in  individual  sales.  The  i 
houses  were  then  selling  as  fast  as  the  renters  could  be  re- 
moved (R.  106,  94). 

The  real  estate  broker,  Mr.  Horace  L.  Miller,  was  dis- 
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abled  by  paralysis  and  was,  therefore,  unable  to  testify 
(R.  80,  87). 

ASSIONMENT   OF    ERROR 

The  Tax  Court  erred  in  finding  that  the  68  houses  sold 
by  petitioner  during  1946  were  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  business  mthin  the 
meaning  of  Section  117  of  the  Internal  Revenue  Code  of 
1939  in  that  such  determination  is  contrary  to  the  law  and 
not  supported  by  any  evidence. 

SUMMAItY  OF  AE,GUMENT 

.  The  profit  realized  by  petitioners  on  the  sale  of  the 
68  houses  is  taxable  as  capital  gain.  This  is  so  for  the 
following  reasons: 

1.  Petitioners'  uncontradicted  purpose  was  to  own 
rental  property. 

2.  All  of  the  houses  were  rented  before  sale. 

3.  There  was  no  activity  to  stimulate  sales.  All  pur- 
chasers were  volunteers.  Houses  sold  themselves. 
Broker  closed  sales  at  one-half  ordinary  commis- 
sion. 

4.  Taxpayer  is  a  general  contractor  and  devoted  his 
time  to  that  business.  Moreover,  taxpayers  were  at 
all  times  engaged  in  the  business  of  renting  real 
property  and  still  are. 

5.  Taxpayers  have  no  prior  or  subsequent  sales  his- 
tory. Except  for  the  houses  in  question,  none  were 
ever  built  by  the  taxpayers  for  either  rental  or  sale. 
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6.  April  7,  1945,  taxpayer  began  construction  on 
building  for  concern  in  Ohonpia  which  subsequent- 
ly failed,  tying  up  $50,000.00  to  $60,000.00  of  peti- 
tioners' capital.  Bank  loans  ranging  from  $45,- 
000.00  to  $60,000.00  were  called,  necessitating  sale 
of  houses.  Lien  on  Olympia  building  foreclosed, 
purchased  by  taxpayers  and  finished  at  a  cost  of 
$96,000.00.  They  still  own  this  building  which  pro- 
duces rental  income  of  $1,700.00  monthly.  The  68 
houses  which  taxpayers  hoped  to  rent  were  liquid- 
ated in  order  to  save  the  other  investment. 

The  finding  that  the  houses  sold  by  the  petitioners  in 
a  taxable  year  were  held  for  sale  to  customers  in  the  ordin- 
ary course  of  the  taxpayers'  business  is  unsupported  by 
the  evidence  and  is  contrary  to  law.  Frequency  and  con- 
tinuity of  sales  by  themselves  do  not  sustain  the  finding 
nor  is  the  inadequacy  of  the  rental  income  decisive. 

ARaUMENT 
Scope  of  Review 

At  the  outset,  a  brief  discussion  of  the  scope  of  review 
of  factual  determinations  of  the  Tax  Court  is  required. 
Subdivision  (a)  of  Sections  7482  of  the  1954  Internal  Rev- 
enue Code  provides  that  the  decision  of  the  Tax  Court 
may  be  reviewed  in  the  same  manner  as  decisions  of  the 
District  Courts  in  civil  actions  tried  without  a  jury.  While 
the  District  Court  by  Subdivision  {a)  of  Rule  52  of  the 
Rules  of  Civil  Procedure  is  required  to  find  the  facts  and 
separately  state  its  conclusions  of  law  therefrom,  the  Tax 
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Court  is  under  no  such  compulsion  but  commingles  both. 

Here  upon  a  partial  stipulation  of  facts  and  the  re- 
mainder from  undisputed  evidence,  the  Tax  Court  con- 
cluded that  the  68  houses  sold  in  1946  were  held  primarily 
"for  sale  to  customers  in  the  ordinary  course  of  petition- 
ers business." 

This  is  contrary  to  law  and  unsupported  by  evidence 
and  therefore  clearly  erroneous.  The  only  circumstance 
pointing  to  that  conclusion  is  that  68  houses  were  sold  in 
1946  but  it  has  been  determined  that  frequency  and  con- 
tinuity of  sales  alone  does  not  justify  this  conclusion. 

1.  Lobello  V.  Dunlop,  5th  Cir.  210  F.  2d  465 

2.  Victory  Housing  v.  C.  I.  R.,  205  F.  2d  371 

3.  Delsing  v.  U.  S.,  186  F.  2d  59 

4.  Goldberg  v.  C.  L  R.,  223  F.  2d  709 

This  precise  finding  in  the  Gioldberg  case  was  predi- 
cated upon  the  sale  of  90  houses  in  1946.  The  5th  Circuit 
reversed  the  Tax  Court  (223  F.  2d  711,  712).  The  conclu- 
sion expressed  by  that  Court  was  that  findings  induced 
by  an  erroneous  view  of  the  law  are  not  binding  nor  are 
findings  combining  both  fact  and  law  when  there  is  error 
as  to  the  law. 

This  Court  in  McGah  v.  Commissioner,  210  F.  2d  769, 
held  that  such  a  finding  was  not  binding  upon  the  Court  of 
Appeals.  The  taxpayers  showing  here  is  much  stronger 
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and  the  Court  in  the  McGrah  case  declared  that  a  mistake 
had  been  made.  Other  cases  reaching  similar  conclusions 
are  cited  in  the  McGah  and  Goldberg  cases. 

NO  OPTIONS 

The  Court  found  there  were  no  written  leases  but  that 
there  were  oral  arrangements  which  amounted  to  an  op- 
tion to  buy.  This  conclusion  is  unwarranted  by  the  evi- 
dence because  it  is  a  matter  of  state  law  and  the  Supreme 
Court  of  Washington  has  held  in  an  unbroken  line  of 
decisions  that  an  oral  agreement  for  the  sale  of  real 
property  is  void: 

Chamberlain  v.  Abrams,  36  Wash.  587,  79  Pac.  204; 
Somers  Company  v.  Fix,  75  Wash.  233,  134  Pac.  932 ; 
Brown  v.  Kausclie,  98  Wash.  470,  167  Pac.  1075 ; 
Pitman  v.  Smith,  158  Wash.  467,  291  Pac.  334. 

What  was  petitioners'  business! 

Primarily,  of  course,  the  husband  petitioner  is  a  gen- 
eral contractor  which  requires  his  full  time  and  energies 
but  for  the  purpose  of  this  case,  however,  during  the  tax 
year  in  question  and  since,  the  petitioners  have  also  been 
in  the  business  of  renting  real  property.  All  of  the  85 
houses  were  rented  in  1945  and  the  remaining  68  were 
rented  during  1946  up  to  the  time  of  sale.  Taxpayers  have 
never,  either  during  the  tax  year  in  question  or  since, 
abandoned  the  business  of  owning  real  property  for  rent- 
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al  income. 

Early  in  1946,  the  bank  to  whom  the  taxpayers  were  in- 
debted between  $40,000.00  and  $60,000.00,  refused  further 
credit  and  demanded  liquidation  of  the  existing  indebted- 
ness at  the  rate  of  $5,000.00  per  month,  which  necessitated 
the  sale  of  the  houses. 

In  April  of  1945,  petitioner  started  the  construction  of 
a  building  in  Olympia,  Washington  for  the  Midfield  Pack- 
ers, but  the  building  was  uncompleted  at  the  time  of  the 
failure  of  the  Midfield  Packers  when  they  owed  taxpayers 
between  $50,000.00  and  $60,000.00  on  the  building.  While 
the  taxpayers  had  lien  rights  in  that  building  which  sub- 
sequently ripened  into  ownership,  they  then  had  no  in- 
terest in  it  which  could  be  either  sold  or  hypothecated. 
Foreclosure  ensued  and  taxpayers  purchased  the  prop- 
erty at  the  foreclosure  sale  and  subsequently  completed 
the  building  at  an  added  cost  of  $96,000.00.  Since  then  it 
has  produced  them  a  monthly  rental  income  of  $1,700.00. 

Petitioners  reside  in  Olympia  while  Sunnyside  is  in  the 
Yakima  Valley,  approximately  200  miles  distant.  If  all 
other  circumstances  were  equal,  therefore,  the  rental  in- 
vestment at  home  was  more  desirable. 

The  view  of  the  Tax  Court  was  that  the  68  houses  in 
1946  were  held  primarily  for  sale  to  customers   in  the 
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ordinary  course  of  the  petitioners'  business.  It  conclud- 
ed that  the  holding  of  the  property  ''during  the  taxable 
year"  was  decisive.  But  this  is  entirely  erroneous  be- 
cause it  forecloses  the  possibility  of  capital  gains  treat- 
ment on  the  profit  from  the  sale  of  investment  real  prop- 
erty. After  a  decision  to  sell  is  reached,  the  rental  purpose 
disappears.  

Until  the  bank  demanded  liquidation  of  petitioners '  out- 
standing indebtedness,  the  houses  were  held  for  rental 
and  were  rented.  After  that  demand,  however,  they  were 
sold  with  all  possible  dispatch  and  during  that  time  they 
were  held  for  sale  but  that  did  not  change  petitioners' 
business.  The  opinion  in  the  first  McGah  case,  193  F.  2d 
662,  663,  vacated  the  general  finding  and  remanded  the 
case  for  a  specific  finding.  Your  Honors  there  said: 

*'The  Tax  Court  found  that,  at  the  time  of  their  sale, 
the  14  houses  were  held  by  petitioners  primarily  for 
sale  to  customers  in  the  ordinary  course  of  petition- 
ers' trade  or  business.  There  was,  however,  no  find- 
ing as  to  whether  the  14  houses  were  so  held  prior  to 
their  sale,  or  as  to  when  and  how  long,  if  at  all,  the 
14  houses  were  so  held  prior  to  their  sale. ' ' 

Some  species  of  propert}^  are  susceptible  of  instantane- 
ous sale  or  in  a  single  transaction,  illustrative  of  which  are 
listed  securities  or  a  building.  68  houses  on  the  other  hand 
must  be  sold  individually  and  when  the  change  in  peti- 
tioners circumstances  occurred,  the  sale  was  made  with 
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dispatch  and  without  sales  activity  because  the  houses 
were  selling  faster  than  the  renters  could  be  e\dcted.  This 
view  is  emphasized  in  the  following  passage  from  the 
opinion  in  Victory  Housing  No.  2,  205  F.  2d  371,  373 
(10  C.  A.): 

''The  fact  that  42  units  were  sold  over  a  period  of 
six  months  does  not  establish  a  real  estate  business 
or  the  sale  of  property  in  the  ordinary  course  of  such 
a  business.  If  a  farmer  has  twenty  separate  farms 
which  he  used  in  his  farming  business  and,  desiring  to 
quit  farming  and  to  dispose  of  his  holdings,  sells  them 
in  the  course  of  three  or  four  weeks,  or  three  or  four 
months,  the  fact  that  there  are  a  considerable  number 
of  sales  in  a  relatively  short  time  standing  alone  is  not 
sufficient  to  put  him  in  the  business  of  selling  farms 
in  the  ordinary  course  of  such  a  business.  The  same 
must  be  said  with  respect  to  these  42  units." 

A  similar  conclusion  was  reached  in  the  8th  Circuit, 
Dillon  V.  C.  I.  R.,  213  F  2d  218,  220.  The  following  para- 
graph in  that  opinion  is  quite  significant: 

"The  Tax  Court  bases  its  determination  upon  the 
ground  that  ''We  must  determine  the  purpose  for 
which  the  property  is  held  during  the  taxable  year 
(1946)  in  question,"  and  that  after  October  15,  1945, 
"the  20  houses  in  question  were  held  primarily  for 
sale  to  customers  in  the  ordinary  course  of  business 
in  the  taxable  year  and  net  profits  ,  .  .  are  taxable 
as  ordinary  income."  The  20  houses  were  sold  dur- 
ing the  period  from  Januarv''  1,  1946,  to  August  8, 
1946.  The  Court  arrives  at  its  conclusion  on  this  point 
by  a  consideration  of  the  business  done  in  the  tax- 
able year  1946,  and  attaches  no  significance  to  the 
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resolution  of  the  taxpayer  to  liquidate  his  holdings 
in  the  houses  in  the  fall  of  1945.  The  Court  cites  one 
of  its  own  opinions  only  to  support  its  theory.  Strict- 
ly applying  this  rule  had  the  taxpayer  decided  to 
liquidate  his  holdings  in  December,  1945,  and  failed 
to  complete  the  liquidation  before  January,  1946, 
the  result  would  have  been  the  same.  Neither  a  stat- 
ute nor  the  decision  of  any  court  is  cited  to  support 
the  theory  of  the  Tax  Court.  We  think  the  principle 
applied  is  neither  legal  nor  reasonable,  but  that  it  is 
clearly  erroneous.  Under  the  evidence  here  the  peti- 
tioner was  not  in  the  real  estate  business  in  Omaha 
in  1946.  He  was  liquidating  his  ownership  of  20  houses 
through  a  corporation  engaged  in  the  real  estate 
business.  There  is  no  conflict  in  the  evidence  on  this 
decisive  point." 

And,  significantly,  the  5th  Circuit  in  Goldberg  v.  C.  I.  R., 
223  F.  2d,  709,  712  said: 

'^The  frequency  and  continuity  of  sales  is  also  im- 
portant. If  a  rental  corporation's  assets  are  sold  in  a 
single  transaction  to  a  single  purchaser,  it  could  not 
be  reasonably  contended  that  there  was  a  sale  to  a 
customer  in  the  regular  course  of  business.  But  more 
often  the  owner  sells  his  rental  properties  piecemeal 
to  different  individuals.  How  frequent  the  sales  are 
depends  on  many  circumstances;  the  extent  to  which 
the  seller  turns  his  talents  to  the  promotion  and  soli- 
citation of  sales,  the  number  of  units  in  the  rental 
project,  and  the  state  of  the  market.  Only  the  first 
of  these  circumstances  has  any  rational  connection 
with  the  question  whether  the  owner  has  changed 
his  business  to  selling,  or  is  simply  liquidating  his 
business.  Thus  the  frequency  and  continuity  of  sales 
factor  is  significant  only  so  far  as  it  reasonably  justi- 
fies the  conclusion  that  the  oAvner  somehow  promoted 
the  sales.  The  courts  do  not  deny  capital  gain  bene- 
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fits  simply  because  a  large  number  of  sales  are  made 
in  a  short  period ;  for  if  the  owner  has  a  large  num- 
ber of  houses  on  a  seller's  market,  it  is  quite  pos- 
sible that  he  may  sell  them  continuously  without  any 
sales  promotion  or  solicitation." 

A  like  conclusion  was  reached  in  McGaJi  v.  Commis- 
sioner, 210  F.  2d  769. 

Of  course,  the  primary  business  of  the  petitioner,  A.  Gr. 
Homann,  was  that  of  a  general  contractor,  but  for  the 
purposes  of  this  case  he  was  also  in  the  business  of  renting 
real  property  and  that  business  never  changed.  While  he 
had  houses  for  rent  in  1946,  since  then  he  has  had  a  build- 
ing for  rent.  It  must  be  conceded  that  during  the  time  the 
houses  were  rented  that  they  constituted  real  property 
used  in  the  taxpayers  rental  business  as  was  said  in  Vic- 
tory  Housing  No.  2  v.  C.  I.  R.,  205  F.  2d  371,  372 : 

**In  order  then  to  uphold  the  finding  and  judgment 
of  the  Tax  Court,  there  must  be  evidence  supporting 
a  finding  that  petitioner  changed  the  nature  of  its 
business  or  enlarged  its  business  so  as  to  include 
therein  not  only  its  rental  business  but  a  general  real 
estate  business  and  that  it  placed  these  capital  assets 
into  its  real  estate  business  and  thereafter  disposed 
of  them  in  the  usual  course  of  such  business." 

The  Tax  Court  placed  undue  emphasis  upon  the  dispar- 
ity between  the  rental  income  and  the  sales  income  (R. 
21-22).  The  rental  income  in  1945  was  only  $4,892.85, 
while  the  sales  income  was  $10,346.43  and  the  rental  ex- 
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penses  exceeded  $9,600.00  and  that  in  1946,  the  income 
from  rents  showed  a  loss  of  $1,034.25  while  the  income 
from  sales  was  in  excess  of  $20,000.00.  But  that  over- 
looks the  fact  completely  that  since  the  liquidation  of 
the  housing  investment  and  the  acquisition  of  the  Olym- 
pia  building  investment  this  was  completely  reversed  with 
no  sales  income  at  all  and  a  rental  income  of  $1,700.00 
monthly  or  an  annual  rental  income  of  $20,400.00. 

Taxpayer  testified  that  his  purpose  was  to  acquire 
rental  property  at  the  time  he  built  the  houses.  It  was 
impossible  for  him  to  hold  the  houses  for  that  purpose 
for  reasons  already  detailed,  but  after  the  liquidation  of 
those  houses,  he  acquired  another  asset  which  fulfills  his 
original  aim  in  consequence  of  which  he  is  still  in  the 
rental  business  and  successfully  so. 

The  reason  which  prompted  Congress  to  enact  the  Cap- 
ital Grains  Provision  in  Section  117  (j)  of  the  1939  Internal 
Revenue  Code,  was  that  the  profit  realized  upon  sales  re 
suiting  from  an  increase  in  value  during  the  time  property 
was  held  for  investment  was  properly  taxed  as  capital 
gain  as  opposed  to  ordinary  income  resulting  from  sales 
to  customers  in  the  ordinary  course  of  the  taxpayers  busi- 
ness. 

The  disparity  between  the  rental  income  and  the  sales 
income  is  not  controlling.  In  Delsing  v.  U.  S.,  186  F  (2d) 
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59,  61,  the  Court  of  Appeals  in  the  Fifth  Circuit  declared: 

''The  disparity  between  income  from  sales  and  from 
rentals  is  not  controlling.  Under  the  facts  and  cir- 
cumstances of  this  case,  we  find  no  permissible  basis 
for  a  determination  that  the  sales  of  the  originally 
constructed  defense  rental  housing  units  constituted 
a  disposition  of  'property  held  by  the  taxpayer  pri- 
marily for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business,'  so  as  to  render  the  profit 
taxable  as  ordinary  income. 

"We  think  the  transactions  evidenced  the  sale  of 
capital  assets  and  that  accordingly  the  judgment  must 
be,  and  is,  reversed  and  the  cause  remanded  with 
direction  to  enter  judgment  in  favor  of  the  taxpayer 
for  the  amount  of  refund  claimed." 

And,  more  recently,  in  the  Goldberg  v.  C.  I.  R.,  223  F.  2d 
709-713,  reiterated  the  same  view  in  this  sentence: 

"The  fact  that  the  rental  business  had  been  unprofit- 
able, to  which  the  Tax  Court  attached  such  signifi- 
cance, is  fully  as  consistent  with  a  decision  to  liquid- 
ate the  property  opportunely,  as  to  turn  it  into  anoth- 
er more  profitable  type  of  business." 

The  liquidation  of  an  investment  unaccompanied  by 
any  considerable  sales  activity  results  in  capital  gain. 

Dillon  V.  C.  I.  R.,  213  F.  2d  218 
Goldberg  v.  Commissioner,  223  F.  2d  709 
Victory  Housing  No.  2  v.  C.  I.  R.,  205  F.  2d  371 
U.  8.  V.  Robinson,  129  F.  2d  297 
Farley  v.  C.  I.  R.,  7  T.  C.  198 

The  Tax  Court  considered  of  controlling  importance 


20  Petitioners^  Brief 

the  volume  of  the  taxpayers  sales  (68)  during  the  tax 
year  1946  in  determining  that  such  sales  were  made  to 
customers  in  the  ordinary  course  of  the  taxpayers  busi- 
ness, but  this  view  is  erroneous.  It  was  answered  in  the 
Goldberg  case,  223  F.  2d  709,  713,  in  the  following  para- 
graph : 

**(3)  In  short,  the  only  evidence  that  the  corporation 
was  engaged  in  the  business  of  selling  real  estate 
was  the  frequency  and  continuity  of  sales,  and  this 
for  a  comparatively  short  time.  Under  the  circum- 
stances, the  fact  was  equivocal,  and  that  fact  alone  is 
not  sufficient  to  support  a  finding  of  the  ultimate  fact 
that  Pinecrest  was  engaged  in  selling  houses  as  a 
business.  We  conclude  that  the  Tax  Court's  finding 
was  based  upon  an  erroneous  application  of  the  law. 
Lobello  V.  Dunlap,  5  Cir.,  210  F.  2d  465;  Dunlap  v. 
Oldham  Lumber  Co.,  5  Cir.,  178  F  2d  781;  United 
States  V.  Robinson,  5  Cir.,  129  F.  2d  297;  Victory 
Housing  No.  2  v.  Commissioner,  10  Cir.,  205  F.  2d 
371." 

CONCLUSION 

For  the  reason  stated,  the  decision  of  the  Tax  Court 
that  the  68  houses  were  held  by  petitioners  for  sale  to  cus- 
tomers in  the  ordinary  course  of  taxpayers'  business  is 
erroneous  and  should  be  reversed. 

Respectfully  submitted, 

HARRY  ELLSWORTH  FOSTER 
501  Security  Building 
Olympia,  Washington 

Counsel  for  Petitioners. 


Petitioners'  Brief  21 

APPENDIX  A 
Sec.  117.  CAPITAL  GAINiS  AND  LOSSES 

(a)     Definitions. — As  used  in  this  chapter — 

(1)  Capital  Assets.  —  The  term  ''capital  as- 
sets" means  property  held  by  the  taxpayer  (whether  or 
not  connected  with  his  trade  or  business,  but  does  not  in- 
clude— 

(A)  stock  in  trade  of  the  taxpayer  or  other 
property  of  a  kind  which  would  properly  be  included  in 
the  inventory  of  the  taxpayer  if  on  hand  at  the  close  of 
the  taxable  year,  or  property  held  by  the  taxpayer  pri- 
marily for  sale  to  customers  in  the  ordinary  course  of  his 
trade  or  business. 

(B)  Property,  used  in  his  trade  or  business, 
of  a  character  which  is  subject  to  the  allowance  for  de- 
preciation provided  in  section  23  (1),  or  real  property 
used  in  his  trade  or  business ; 

( C )  a  copyright ;  a  literary,  musical  or  artistic 
composition;  or  similar  property;  held  by — 

(i)  a  taxpayer  whose  personal  efforts  cre- 
ated such  property,  or 

(ii)  a  taxpayer  in  whose  hands  the  basis 
of  such  property  is  determined,  for  the  purpose  of  deter- 
mining gain  from  a  sale  or  exchange,  in  whole  or  in  part 


22  Petitioners'  Brief 

by  reference  to  the  basis  of  such  property  in  the  hands 
of  the  person  whose  personal  efforts  created  such  proper- 
ty; or 

(D)  an  obligation  of  the  United  States  or  any 
of  its  possessions,  or  of  a  State  or  Territory,  or  any  polit- 
ical subdivision  thereof,  or  of  the  District  of  Columbia, 
issued  on  or  after  March  1,  1941,  on  a  discount  basis  and 
payable  without  interest  at  a  fixed  maturity  date  not  ex- 
ceeding one  year  from  the  date  of  issue. 

*     •     • 

(j)  Grains  and  Losses  from  Inventory  Con- 
version and  from  the  Sale  or  Exchange  of  Certain  Prop- 
erty Used  in  the  Trade  or  Business. — 

(1)  Definition  of  property  used  in  the  trade 
or  business. — For  the  purposes  of  this  subsection,  the 
term  ''property  used  in  the  trade  or  business"  means 
property  used  in  the  trade  or  business,  of  a  character  which 
is  subject  to  the  allowance  for  depreciation  provided  in 
section  23  (1),  held  for  more  than  6  months,  and  real  prop- 
erty used  in  the  trade  or  business,  held  for  more  than  6 
months,  which  is  not  (A)  property  of  a  kind  which  would 
properly  be  includible  in  the  inventory  of  the  taxpayer  if 
on  hand  at  the  close  of  the  taxable  year,  or  (B)  property 
held  by  the  taxpayer  primarily  for  sale  to  customers  in 
the  ordinary  course  of  his  trade  or  business,  or  C  .  .  . 
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opinion  below 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  15-26)  are  not  officially  reported. 

jurisdiction 

Tlie  petitions  for  review  (R.  29,  31-32,  113-115,  116- 

118)  involve  deficiencies  in  income  taxes  determined 

(1) 


2 

by  the  Commissioner  against  the  taxpayers  for  1946. 
On  July  27,  1951,  the  Commissioner  mailed  the  tax- 
payers notices  of  deficiencies  in  taxes  for  that  year. 
(R.  7-12.)  Within  ninety  days  thereafter  and  on 
October  24,  1951,^  the  taxpayers  filed  petitions  with  the 
Tax  Court  of  the  United  States  for  a  redetermination 
of  the  deficiencies  for  1946,  under  Section  272  (a)  (1) 
of  the  Internal  Revenue  Code  of  1939.  The  decisions 
of  the  Tax  Court  that  there  were  deficiencies  in  income 
tax  for  1946  were  entered  on  March  1,  1955  (R.  27-28), 
and  the  cases  were  brought  to  this  Court  by  petitions 
filed  by  taxpayers  on  March  31,  1955  (R.  29,  31-32)  and 
by  the  Commissioner  on  June  21,  1955  (R.  113-115, 
116-118).  Jurisdiction  is  conferred  on  this  Court  by 
Section  7482  of  the  Internal  Revenue  Code  of  1954. 

QUESTIONS   PRESENTED 

1.  Whether  the  Tax  Court's  finding  that  the  68 
houses  in  question  were  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  taxpayer's  busi- 
ness within  the  meaning  of  Section  117  (a)  and  (j) 
of  the  Internal  Revenue  Code  of  1939  was  clearly 
erroneous. 

2.  Whether  the  Tax  Court  correctly  decided  that 
taxpayer 's  basis  for  the  housing  in  question  should  not 
be  reduced  by  an  allowance  for  depreciation  under 
Section  113  (b)  (1)  (B)  of  the  1939  Code. 

3.  Whether  the  Tax  Court  correctly  decided  that  the 
gain  received  by  the  taxpayer  on  the  disposition  of 
various  furnaces,  ranges  and  refrigerators  originally 
installed  in  the  houses  in  question  but  later  removed 


1  Although  this  date  does  not  appear  in  the  printed  record  it  is 
found  in  the  record  on  review. 


and  sold,  constituted  long-term  capital  gain  under 
Section  117  of  the  1939  Code  rather  than  ordinary 
income. 

STATUTE  AND  REGULATIONS  INVOLVED 

The  applicahle  statute  and  Regulations  are  set  forth 
in  the  Appendix,  infra. 

STATEMENT 

The  facts  as  stipulated  and  as  found  by  the  Tax 
Court  (R.  15-22)  are  as  follows: 

A.  G.  Homann,  hereinafter  called  the  taxpayer,  and 
Anna  Homann,  liis  wife,  resided  in  Olympia,  Washing- 
ton, a  community  property  state,  at  all  times  material 
herein.  They  filed  separate  income  tax  returns  for 
the  years  1915,  1946  and  1947  with  the  Collector  for 
the  District  of  Washington.     (R.  15.) 

Taxpayer  is  a  general  contractor  in  Olympia,  Wash- 
ington. x\t  the  present  time  he  maintains  his  office  in 
Lacey,  Washington,  which  is  about  four  miles  east 
of  Olympia,  Washington.  Taxpayer  has  been  engaged 
in  the  general  contracting  business  for  30  years,  and  is 
a  member  of  the  Associated  General  Contractors  of 
America.     (R.  15.) 

Taxpayer's  contracting  business  is  conducted  by 
]iim,  individually,  under  the  name  of  A.  G.  Homann, 
General  Contractor,  No  one  else  has  any  proprietary 
interest  in  his  business.    (R.  15.) 

During  World  War  II,  taxpayer  worked  on  war 
])ro.]ects.  Some  time  i)rior  to  July,  1944,  the  Hanford 
Engineering  Works,  hereinafter  sometimes  called  Han- 
ford, requested  that  100  single  dwelling  homes  be  built 
to  house  100  of  its  employees.  Taxpayer  first  learned 
about  the  proposed  project  from  some  friends  at  the 


Seattle  regional  office  of  the  Federal  Housing  Author- 
ity, hereinafter  referred  to  as  F.H.A.  After  finding 
out  about  the  project,  taxpayer  went  to  Sunnyside, 
Washington,  and  talked  to  a  committee  which  had  been 
formed  to  promote  the  construction  of  such  houses. 
(R.  15-16.) 

After  investigating  what  he  had  heard,  taxpayer 
agreed  to  proceed  with  the  construction  of  the  houses. 
In  or  about  July,  1944,  taxpayer  started  construction 
on  85  single  dwelling  houses  in  Sunnyside,  Washing- 
ton. Another  contractor  in  Sunnyside  built  the  remain- 
ing 15  houses  desired  by  Hanford.    (R.  16.) 

Tax^oayer  constructed  his  houses  on  a  tract  of  land 
land  which  he  purchased,  replatted  and  recorded  as 
Homann's  Addition  to  Sunnyside.  At  least  100  lots  were 
purchased.  F.H.A.  required  that  the  lot  for  each 
house  be  not  less  than  60  feet  wide.  Taxpayer's  plat 
was  submitted  to  F.H.A.  and  the  houses  were  all  ap- 
proved by  that  agency.  F.H.A.  places  a  ceiling  on 
borrowing  in  connection  with  its  authorized  projects. 
(R.  16.) 

When  taxpayer  first  learned  about  the  project  he 
was  told  that  he  could  rent  or  sell  only  to  Hanford 
employees.  Early  in  the  spring  of  1945,  Colonel 
Mathias,  who  was  in  charge  of  Hanford,  advised  tax- 
payer's representative,  Beckwith,  without  previous 
warning,  that  the  Hanford  employees  were  to  be  moved 
to  Oak  Ridge,  Tennessee,  and  that  henceforth  there 
would  be  no  Hanford  employees  available  to  occupy 
the  houses.  None  of  the  houses  were  ever  rented  or 
sold  to  Hanford  employees.  The  houses  were  com- 
pleted in  the  spring  of  1945.  Lawns  and  shrubs  were 
put  in  later  when  the  ground  was  dry  enough  to  work. 
(R.  16-17.) 


In  order  to  finance  this  project,  taxpayer  had  bor- 
rowed about  $150,000  tlirough  Sherrill  and  Roberts, 
the  lending  agency  for  the  project.  Taxpayer  paid 
apx)roximately  $20,000  for  the  land  and  his  own  invest- 
ment in  the  project  fluctuated  between  $20,000  and 
$60,000.  The  amount  i)aid  hy  taxpayer  for  the  land 
and  the  labor  met  the  minimum  requirements  necessary 
to  obtain  this  loan,  [n  .May,  194-1:,  taxpayer  also  bor- 
rowed $45,000  from  the  National  Bank  of  Commerce 
in  Olympia,  Washington.     (R.  17.) 

The  restrictions  on  renting  and  selling  solely  to  the 
Hanford  employees  not  being  effective,  taxpayer  con- 
ducted a  radio  campaign  over  Station  KIT  in  Yakima, 
Washington.  This  program  lasted  for  two  months  and 
consisted  of  spot  announcements.  It  w^as  handled  by 
Beck  with  and  taxpayer  approved  the  plan.  All  of  the 
houses  were  rented  in  1945,  before  any  sales  were  con- 
summated.   (R.  17.) 

Taxpayer  rented  the  houses  on  a  month-to-month 
basis.  There  were  no  written  leases.  There  were  sev- 
eral oral  agreements  entered  into  whereby  rent  would 
be  credited  to  the  purchase  price.  These  agreements 
amounted  to  a  rental  arrangement  with  an  option  to 
buy.  All  tenants  who  wanted  to  buy  could  have  this 
arrangement.     (R.  17.) 

F.  H.  A.  restrictions  through  the  latter  part  of  1945 
allowed  up  to  20  percent  of  its  authorized  housing  to  be 
sold.  The  balance  had  to  be  rented.  Sixteen  of  tax- 
payer's houses,  approximately  20  percent,  were  sold  in 

1945.  Sixty-eight  of  the  houses  were  sold  in  1946,  after 
removal  of  all  F.  H.  A.  restrictions  on  percentage  of 
sales.    Only  one  house  remained  unsold  at  the  end  of 

1946.  This  house,  the  one  occupied  by  Beckwith  as  an 
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officer,  was  sold  in  1947,  and  a  commission  of  $300  was 
paid  on  the  sale.  All  of  the  houses  were  sold  to  indi- 
viduals. Each  purchaser  refinanced  his  purchase,  and 
the  proceeds  of  his  mortgage  were  used  to  retire  the 
original  mortgage  loan.  Sales  were  negotiated  con- 
tinuously throughout  the  years  material  herein,  begin- 
ning in  April,  1945.  The  sales  were  closed  in  groups  at 
irregular  intervals  because  the  lending  agencies  which 
refinanced  the  purchases  would  not  process  individual 
mortgage  loans,  but  required  taxpayer  to  wait  until  a 
group  could  be  accumulated.    (R.  17-18.) 

At  all  times  material  herein,  the  houses  were  under 
rent  control.  This  restriction  did  not  change  by  reason 
of  the  removal  of  the  Hanford  plant  and  the  elimina- 
tion of  restrictions  on  public  rental.    (R.  18.) 

Taxpayer  has  never  built  any  houses  on  his  own  ac- 
count which  were  sold  to  others  except  the  houses  in 
controversy  herein.  He  has  never  had  a  real  estate 
broker's  license.  He  had  never  previously  built  houses 
on  his  own  account  for  rental  purposes.    (R.  18.) 

Horace  Miller  was  a  real  estate  agent  in  the  town  of 
Sunnyside  during  all  years  material  herein,  and  served 
as  taxpayer's  agent  in  the  handling  of  money  transac- 
tions. Miller  was  not  the  only  real  estate  agent  in 
Sunnyside.  Miller  was  to  get  a  5  percent  commission 
for  collecting  and  transmitting  rents  to  taxpayer  and  a 
21/2  percent  commission  on  the  sale  of  the  houses.  He 
always  had  authority  to  sell  the  houses  if  he  found  a 
buyer.     (R.  18-19.) 

Miller  took  a  deposit  on  the  sale  of  a  house  in  Sep- 
tember, 1944.  Miller  had  reason  to  believe  that  he  was 
acting  in  taxpayer's  behalf.    (R.  19.) 

Taxpayer  reported  the  gain  realized  on  the  sale  of 


the  16  houses  sold  in  1945  as  short-term  capital  gain. 
Taxpayer  had  been  in  doubt  as  to  whether  those  houses 
had  been  held  for  the  6  months  necessary  to  qualify  for 
capital  gains  treatment.  Those  houses  were  all  sold  to 
people  who  purchased  without  solicitation.    (R.  19.) 

Sales  of  the  68  houses  sold  in  1946  were  made  to 
peojole  who  came  in  to  purchase  voluntarily.  No  "for 
sale"  signs  were  ever  displayed  on  any  of  the  houses, 
and  such  advertisements  were  not  carried  in  the  news- 
paper.   (R.  19.) 

The  town  of  Sunnyside  doubled  in  population  during 
the  period  in  controversy  and  taxpayer's  houses  were 
selling  without  difficulty.  At  this  time  veterans  of 
World  War  II  were  coming  back  and  wanted  homes. 
Most  of  the  houses  were  sold  to  returning  veterans.  It 
was  not  necessary  to  put  "for  sale"  signs  up  or  to  con- 
duct a  selling  campaign.    (R.  19.) 

Miller  kept  separate  account  of  the  income  from 
rentals  and  the  income  from  sales  after  August  1 ,  1945. 
(R.  19.) 

Taxpayer  did  not  know  how  much  activity  was  car- 
ried on  by  Miller  in  selling  his  85  houses.  Taxpayer's 
superintendent  did  not  know  how  much  sales  activity 
was  carried  on  by  Miller.    (R.  20.) 

Beckwdth  was  employed  by  taxpayer  from  1941  until 
1949  as  an  assistant  and  in  this  capacity  he  had  charge 
of  the  houses  and  looked  for  prospective  new  business. 
He  was  the  only  employee  retained  permanently  and  he 
lived  in  one  of  the  houses  which  served  as  his  office. 
Beckwith  received  a  weekly  wage.    (R.  20.) 

The  houses  were  relatively  new  when  they  were  sold 
and  few  repairs  were  necessary  in  order  to  improve  the 
marketability.    (R.  20.) 
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After  the  houses  were  completed  taxpayer  went  to  the 
project  no  more  than  once  every  four  or  hve  months. 
(R.  21.) 

The  total  cost  of  the  85  houses,  according  to  the 
Sunnyside  books,  was  $515,539.82.  Taxpayer  charged 
off  $94,133.57  on  the  1945  income  tax  return  and 
$415,298.25  on  the  1946  income  tax  return.  On  his  1946 
income  tax  return,  taxpayer  also  charged  off  the  amount 
of  $18,310.75  under  the  heading  of  expenses  of  sale  and 
cost  of  improvements  subsequent  to  acquisition. 
(R.  21.) 

In  taxpayer's  1945  individual  income  tax  return  the 
sales  of  the  houses  were  listed  under  a  schedule  entitled 
short-term  capital  assets.  Under  the  heading  of  "date 
acquired"  the  houses  were  listed  as  having  been  ac- 
quired July  1,  1945.  Under  the  heading,  "date  sold," 
15  of  the  houses  were  listed  as  having  been  sold  Sep- 
tember 1,  1945,  and  one  house  was  listed  as  having  been 
sold  August  1,  1945.  The  respective  gain  on  the  sale  of 
these  houses  in  the  amount  of  $10,306.43  was  included  in 
income  as  net  short-term  capital  gain.  On  a  schedule 
attached  to  taxpayer's  1945  income  tax  return  the  cost 
of  the  Sunnyside  houses  was  shown  at  $500,533.57  (84 
houses  at  $5,890  each  and  one  house  at  $5,773.57). 
(R.  21.) 

On  taxpayer's  1946  individual  income  tax  return  the 
gain  on  the  sale  of  the  68  houses  was  included  under 
long-term  capital  gains  and  losses  with  the  date  sold 
being  listed  as  October  through  December,  1946. 
(R.  21.) 

In  1945,  taxpayer's  income  from  rents  was  $4,892.85. 
His  income  from  sales  of  the  houses  was  $10,306.43. 
Rental  expenses  totaled  $9,606.53.    Expenses  included 
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interest,  taxes,  insurance  and  utilities,  but  nothing  for 
depreciation  or  salary  to  Beckwith.    (R.  21-22.) 

In  1946,  the  income  from  rents  showed  a  loss  of 
$1,034.25.  Repairs  were  deducted  in  the  amount  of 
$14,828.98  and  other  expenses  totaled  $2,454.36.  In- 
come from  sales  in  that  year  was  $20,050.98.  (R.  22.) 
Taxpayer  claimed  no  depreciation  in  1946.    (R.  38.) 

The  houses  were  originally  equipped  with  re- 
frigerators and  ranges.  Some  occupiers  owned  their 
own  refrigerators  or  ranges  and  did  not  desire  to  pur- 
chase or  rent  a  house  imless  these  items  were  removed. 
Many  were  removed  and  sold  for  salvage  value.  Tax- 
payer realized  $6,218.88  from  the  salvage  of  the  re- 
frigerators. (R.  22.)  Some  furnaces  were  defective 
and  removed,  $325  was  realized  from  their  partial  dis- 
position on  July  23,  1946,  and  $350  on  November  8, 
1946.    (R.  22.) 

The  Tax  Court  found  that  the  taxpayer  was  never  in 
the  business  of  selling  second-hand  ranges,  refriger- 
ators or  furnaces.    (R.  22.) 

The  Tax  Court  also  found  that  the  houses  which  tax- 
payer sold  in  the  taxable  year  1946  were  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  his  busi- 
ness.   (R.22.) 

STATEMENT    OF    POINTS    TO    BE    URGED 

1.  The  Tax  Court  erred  in  holding  that  since  tax- 
payer held  the  property  primarily  for  sale  he  would  not 
qualify  for  the  "use  in  trade  or  business"  requirement 
of  the  depreciation  deduction  and  also  that  the  Com- 
missioner erred  in  reducing  taxpayer's  basis  on  account 
of  depreciation  allowable. 

2.  The  Tax  Court  erred  in  holding  that  the  proceeds 
received  by  the  taxpayer  from  the  sale  of  furnaces,  re- 
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frigerators  and  ranges,  whidi  appliances  were  origi- 
nally installed  in  houses  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  taxpayer's  business, 
are  taxable  as  capital  gain  rather  than  as  ordinary 
income. 

SUMMARY    OF    ARGUMENT 

1.  The  principal  question  presented  in  these  cases  is 
whether  the  profit  realized  by  taxpayer  and  his  wife 
from  the  sale  of  the  68  houses  in  1946  should  be  taxed 
as  ordinary  income  or  as  capital  gain.  The  profit 
should  be  taxed  as  ordinary  income  if  the  houses  were 
held  by  the  taxpayer  primarily  for  sale  to  customers  in 
the  ordinary  course  of  his  business  within  the  meaning 
of  Section  117  (a)  and  (j)  of  the  Internal  Revenue 
Code  of  1939.  The  Tax  Court  found  that  the  68  houses 
were  held  by  the  taxpayer  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  his  business  and  there- 
fore the  gain  realized  on  their  sale  was  taxable  as  ordi- 
nary income.  Whether  the  property  was  so  held  is,  of 
course,  a  question  of  ultimate  fact,  no  single  circum- 
stance being  conclusive,  and  the  Tax  Court's  finding  to 
that  effect  should  not  be  disturbed  unless  clearly  erro- 
neous. Therefore,  we  need  only  determine  whether 
that  finding  is  supportd  by  the  record. 

Taxpayer  contends  that  he  was  in  the  business  of 
building  houses  for  rental.  However,  we  submit  that 
in  the  light  cast  by  the  Tax  Court's  application  of  the 
various  guides,  which  have  been  helpful  in  like  cases, 
it  was  fully  warranted  in  finding  that  the  taxpayer  was 
engaged  in  the  business  of  building  houses  for  sale.  It 
is  clear  that  there  is  substantial  evidence  in  the  record 
that  the  68  houses  were  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  taxpayer's  business 
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within  the  meaning  of  Section  117  (a)  and  (j)  of  the 
1939  Code. 

2.  The  Tax  Court  erred  in  deciding  that  taxpayer's 
basis  for  the  68  houses  slioukl  not  be  reduced  hy  allow- 
able depreciation  under  Section  113  (b)(1)(B)  of  the 
Internal  Revenue  Code  of  1939.  It  is  very  clear  that 
while  the  houses  in  question  were  held  primarily  for 
sale  they  were  nevertheless  also  held  until  that  time 
for  the  production  of  income  (rentals).  Thus  the  prop- 
erty falls  within  the  ambit  of  Section  23(1)  (1)  and  (2) 
of  the  Internal  Revenue  Code  of  1939.  Section  113 
(b)(1)(B)  of  the  1939  Code  provides  that  in  arriving 
at  the  adjusted  basis  of  property  for  the  purpose  of 
determining  the  gain  or  loss  upon  its  sale  taxpayers 
shall  make  an  adjustment  for  depreciation  to  the  extent 
allowed  but  not  less  than  the  amount  allowable.  There- 
fore, taxpayer's  basis  for  the  68  houses  should  have 
been  reduced  by  the  appropriate  depreciation. 

3.  The  Tax  Court  also  erred  in  holding  that  the  pro- 
ceeds received  by  the  taxpayer  from  the  salvage  sale  of 
furnaces,  refrigerators  and  ranges  were  taxable  as 
capital  gain  rather  than  as  ordinary  income.  The  rec- 
ord reveals  that  the  aforementioned  items  were  an  inte- 
gral part  of  the  houses  taxpayer  built  for  sale,  and 
must  be  considered  as  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  his  business.  Further- 
more, since  the  gain  resulting  from  the  sale  of  the  fur- 
naces, ranges  and  refrigerators  was  derived  from 
articles  used  in  taxpayer's  trade  or  business  it  is  de- 
prived of  capital  gains  treatment  and  must  be  taxed 
as  ordinary  income. 
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ARGUMENT 
I 

There  i§  Ample  Evidence  in  the  Record  to  Support  the  Tax 
Court's  Finding  that  the  68  Houses  in  Question  Were  Held 
Primarily  for  Sale  lo  Customers  in  the  Ordinary  Course  of 
Taxpayer's  Business  Within  the  Meaning  of  Section  117(a) 
and   (j)  of  the  Internal  Revenue  Code  of  1939 

In  1946,  the  taxpayer  sold  68  bouses  in  Simnyside, 
Washington.  The  taxpayer  and  his  wife  reported  the 
profits  realized  from  the  sales  in  their  separate  returns 
for  1946  as  long-term  capital  gain.  Later  the  Commis- 
sioner determined  deficiencies  against  the  taxpayer 
and  his  wife  for  the  year  1946  on  the  ground  that  the 
profits  derived  from  the  68  houses  constituted  ordinary 
income  rather  than  capital  gain  since  the  units  were 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  taxpayer's  business.  The  taxpayer  and  his 
wife  petitioned  the  Tax  Court  for  a  redetermination  of 
the  asserted  deficiencies  and  that  court  found  (R.  22) : 

The  houses  which  petitioner  sold  in  the  taxable 
year  1946  were  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  petitioner's  business. 

The  Tax  Court  thereupon  concluded  that  the  gain 
derived  therefrom  was  properly  treated  by  the  Com- 
missioner as  ordinary  income  rather  than  capital  gain. 
(R.  25.) 

This  Court  has  been  confronted  with  the  question  of 
whether  property  was  "property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business,"  under  subsection  (a)  and  (j) 
of  Section  117,  Internal  Revenue  Code  of  1939  (Ap- 
pendix, infra),  in  an  impressive  array  of  cases.    Cohn 
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V.  Commissioner,  decided  October  1,  1955  (1955  C.C.H., 
par.  9674)  ;  Stockton  Harbor  Indus.  Co.  v.  Commis- 
sioner, 216  F.  2d  638 ;  McGah  v.  Commissioner,  210  F. 
2d  769;  Jones  v.  Commissioner,  209  F.  2d  415;  Palos 
Verdes  Corp.  v.  United  States,  201  F.  2d  256;  McGah 
Y.  Commissioner,  193  F.  2d  662;  Rollingwood  Corp.  v. 
Commissioner,  190  F.  2d  263;  Buhino  v.  Commissioner, 
186  F.  2d  304,  certiorari  denied,  342  U.S.  814.  Here 
the  question  to  be  decided  is  essentially  one  of  fact  and 
a  trial  court's  finding  that  property  was  so  held  by  a 
taxpayer  is  not  to  be  disturbed  unless  clearly  erroneous. 
Cohn  V.  Commissioner,  supra;  Stockton  Harbor  Indus. 
Co.  V.  Commissioner,  supra;  Rollingwood  Corp.  v.  Com- 
missioner, supra;  Riibino  v.  Commissioner,  supra;  Gen- 
singer  V.  Commissioner,  208  F.  2d  576  (C.A.  9th). 

As  this  Court  and  others  have  often  pointed  out  there 
is  no  fixed  formula  or  rule  of  thumb  for  determining 
whether  property  sold  by  a  taxpayer  was  held  by  him 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  business.  For  each  case,  in  the  last  analysis, 
must  rest  on  its  own  peculiar  facts.  There  are,  how- 
ever, certain  factors  which  have  been  recognized  as 
helpful  guides  in  ascertaining  the  correct  result. 
Among  these  are  (1)  the  purpose  for  which  the  prop- 
erty was  acquired,  (2)  the  frequency  and  continuity  of 
sales  as  opposed  to  isolated  transactions,  (3)  the  sub- 
stantiality of  the  sale  transactions  and  (4)  the  extent 
and  substantiality  of  the  sales  income  with  respect  to 
the  rental  income  earned  by  the  taxpayer.  Cohn  v. 
Commissioner,  supra;  Victory  Housing  No.  2  v.  Com- 
missioner, 205  F.  2d  371  (C.A.  10th)  ;  Mauldin  v.  Com- 
missioner, 195  F.  2d  714  (C.A.  10th).  And,  we  submit, 
the  Tax  Court  considered  all  of  the  aforementioned 
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criteria  in  arriving  at  its  decision  in  the  cases  at  bar. 
In  the  cases  under  consideration  the  purpose  for 
which  the  85  houses  were  originally  planned  was  for 
rent  or  sale  to  Hanford  employees.  (R.  16,  61.)  How- 
ever, such  purpose  was  frustrated  before  the  operation 
really  began  for  the  Hanford  employees,  who  were  to 
buy  or  rent  the  houses,  were  transferred  to  another 
part  of  the  country.  (R.  16.)  While  the  foregoing 
stated  purpose  standing  alone  is  inconclusive  when  con- 
sidered along  with  taxpayer's  subsequent  conduct  in 
disposing  of  the  houses  as  fast  as  legally  possible,  it 
reveals  that  the  houses  were  actually  built  for  sale." 
This  conclusion,  we  submit,  is  inescapable  when  one 
considers,  as  did  the  lower  court,  the  fact  that  although 
the  construction  of  the  houses  was  not  finished  until 
the  spring  of  1945,  taxpayer  sold  as  many  of  them  as 
was  permitted  by  the  F.H.A.  restrictions  in  that  year, 
and,  then  when  the  sales  restrictions  were  removed  in 
1946,  disposed  of  all  but  one  house  which  was  occupied 
by  taxpayer's  assistant  Mr.  Beckwith,  who  was  in 
charge  of  the  Sunnyside  project.  (R.  17-18,  23,  84.) 
Indeed,  the  foregoing  evidence  completely  negates  any 
idea  that  the  houses  were  erected  as  long  range  invest- 
ment property  and  buttresses  the  position  that  the 
rental  of  the  houses  was  merely  incidental  to  their  sale.^ 


2  Taxpayer  testified  (R.  71-72)  that  one  house  was  tentatively 
sold  in  1944  before  the  project  was  completed  but  that  he  was  told 
by  the  Hanford  people  that  this  was  wrong  and  the  sale  did  not 
go  through.  Taxpayer  also  testified  that  he  applied  some  rental 
payments  to  the  purchase  price  of  the  homes.  (R.  23-24.) 

^  This  Court  said  in  Rollingwood  Corp.  v.  Commissioner,  supra 
(p.  266) : 

Suppose  the  taxpayer  in  the  instant  case  intended  to  rent 
the  houses  for  as  long  as  he  was  required  to  do  so  under  ex- 
isting regulations  and  then  to  sell  them.     Or  suppose  his  in- 
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As  we  have  already  pointed  out  the  Tax  Court's  deci- 
sion is  fully  sui)ported  both  by  the  frequency  and  con- 
tinuity of  sales  and  the  extent  and  substantiality  of  the 
sales  transactions.  For  the  houses  in  question  were 
sold  as  fast  as  possible  under  the  existing  F.H.A.  re- 
strictions ;  84  of  the  85  houses  were  disposed  of  within 
18  months  and  the  project  manager's  residence  soon 
thereafter. 

Courts  have  sometimes  given  consideration  to  the 
existence  or  absence  of  an  advertising  campaign  being 
carried  on  by  the  taxpayer.  In  Rollingwood  v.  Com- 
missioner, supra,  where  there  was  no  advertising  and 
no  "for  sale"  signs  used,  this  Court  said  (p.  267) : 

Petitioners  insist  that  the  sales  were  passive  in 
that  there  were  no  "for  sale"  signs  and  no  sales 
force.  But  the  number  of  sales  speak  for  them- 
selves. 

Here  taxpayer  testified  (R.  65)  that  so  many  people 
tried  to  buy  the  houses  that  he  could  have  sold  them  a 
dozen  times  over.  He  also  said  (R.  106)  that  "The 
houses  were  selling  faster  than  we  could  get  the  renters 
out."  As  the  Tax  Court  pointed  out  (R.  24)  such  a 
"considerable,  continuous,  and  constant  operation  of 
sales  was  envisaged"  that  the  assistant  employed  by 
the  taxpayer  was  willing  to  accept  a  conmiission  of  only 
2i/>  percent  instead  of  the  usual  5  percent. 

tention  was  to  pursue  whichever  of  these  activities  proved  to 
be  the  most  profitable,  that  is,  if  the  rental  market  were  good 
he  would  continue  to  rent  but  if  the  sales  market  were  high  he 
would  sell.  In  cither  of  these  suppositions  we  think  it  is  fair 
to  say  that  one  of  the  essential  purposes  (in  acquiring  or  hold- 
ing the  houses)  is  the  purpose  of  sale.  Under  such  circum- 
stances, if  the  taxpayer  does  dispose  of  the  houses  by  sale,  is 
it  within  the  legislative  jnirpose  to  allow  them  to  treat  the 
proceeds  of  these  sales  as  a  capital  gain?    We  think  not. 
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As  we  have  seen,  taxpayer's  transactions  were  not 
only  substantial  in  number  but  also  from  the  stand- 
point of  financial  return.  Although  it  is  true  that  the 
' '  disparity  between  income  from  sales  and  from  rentals 
is  not  controlling"  (Delsing  v.  United  States,  186  F. 
2d  59,  61  (C.  A.  5th),  see  Cohn  v.  Commissioner,  supra), 
ordinarily  a  taxpayer  whose  primary  interest  in  real 
estate  is  investment  income,  or  rentals,  would  be  ex- 
pected to  receive  more  income  from  rentals  than  from 
sales. 

In  the  case  at  bar,  the  taxpayer  received  the  follow- 
ing profits  from  sales  and  rentals  (R.  21-22) : 


Year 

Profit  from  Sales 

Net  Rentals 

1945 
1946 
1947  4 

$10,306.43 
20,050.98 

$  4,892.85 
(-)     1,034.25 

In  1945  and  1946,  the  taxpayer  received  $3,858.60 
net  rental  income  from  the  85  houses.  Taxpayer  real- 
ized a  profit  of  $30,357.41  from  the  sale  of  84  of  such 
houses.  The  ratio  of  profit  from  sales  to  total  rental 
income  from  the  houses  is  in  excess  of  ten  to  one.  The 
overwhelming  ratio  of  sales  income  to  rental  income 
received  by  taxpayer  from  the  houses  shows  quite  con- 
clusively that  the  houses  were  held  primarily  for  sale 
to  customers  in  the  ordinary  course  of  taxpayer's  busi- 
ness and  that  their  rental  was  only  incidental  thereto. 

Taxpayer,  however,  in  an  obvious  attempt  to  lift 
himself  by  his  own  bootstraps  bases  his  argument  on 
the  contention  (1)  that  during  the  taxable  year  involved 
here  he  was  not  only  a  general  contractor  but  was  also 


^  The  one  house  sold  in  1947  was  occupied  by  taxpayer's  assist- 
ant (R.  18)  so  no  rent  was  received  and  there  is  nothing  in  the 
record  that  would  show  the  profit  arising  upon  its  sale. 
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in  the  business  of  renting  real  property  (Br.  12,  17), 
and  (2)  that  the  sale  of  the  68  houses  in  question  was 
not  voluntarily  made  but  rather  was  necessitated  by 
his  creditor's  demand  that  he  liquidate  his  indebted- 
ness.    (R.  13.) 

1.  It  is  of  course  possible  to  be  engaged  in  the  con- 
duct of  more  than  one  business  (FacMer  v.  Commis- 
sioner, 133  F.  2d  509  (C.  A.  6th))  and  each  case  in  the 
end  must  be  judged  on  its  own  facts.  Indeed,  as  this 
Court  pointed  out  in  the  BoUingtvood  case,  supra  (p. 
266),  most  cases  dealing  with  the  problem  of  whether 
property  was  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  a  taxpayer's  trade  or  business 
involve  a  situation  where  such  taxpayer  is  engaged  in 
some  activity  apart  from  his  usual  occupation  and  the 
question  is  whether  that  activity  constitutes  a  business. 
The  fact  that  taxpayer  was  in  the  contracting  business 
(R.  15)  is  not  inimical  to  the  further  fact  that  he  was 
also  in  the  business  of  building  85  houses  and  holding 
them  for  sale.  He  treated  this  project  as  any  other 
building  would  do,  i.e.,  after  finishing  the  development 
he  sold  the  houses  as  fast  as  permitted  by  the  applicable 
F.  H.  A.  restrictions ;  none  of  the  homes  were  retained 
for  rental  once  the  applicable  selling  restrictions  had 
expired.  (R.  17-18,  23.)  The  critical  question  is 
whether  the  68  houses  here  involved  w^ere  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  the  busi- 
ness taxpayer  was  then  carrying  on.  And  this  question 
the  Tax  Court  has  resolved  against  him  on  the  basis  of 
substantial  evidence.  The  fact  that  the  houses  involved 
were  at  one  time  temporarily  rented  on  a  month  to 
month  basis  is  of  no  consequence.  Cf.  RoUingwood 
Corp.  V.  Commissioner,  supra  (p.  266). 
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Moreover,  the  fact  that  taxpayer  is  presently  renting 
space  in  a  building  in  Olympia  (R.  19-20)  has  no 
relevancy  here  (Br.  17).  The  record  discloses  (R. 
19-20)  that  the  building  taxpayer  erected  for  Midfield 
Packers  was  contracted  for  in  the  ordinary  course  of 
his  business  as  a  general  contractor  and  that  he  only 
acquired  title  to  that  property  on  September  9,  1949, 
and  finished  its  construction  to  protect  his  original 
investment.  Thus,  the  fact  that  taxpayer  subsequently 
rented  the  aforementioned  premises  should  have  no 
bearing  on  the  instant  case. 

2.  There  is  no  merit  whatsoever  to  taxpayer's  argu- 
ment (Br.  12-13,  14)  that  he  was  forced  by  creditors  to 
sell  the  68  houses.  This  is  evidenced  not  only  by  a  lack 
of  any  substantiating  data  in  the  underlying  record  but 
also  by  taxpayer 's  own  testimony  about  which  the  Tax 
Court  observed  (R.  23,  fn.  1)  : 

Petitioner  testified  that  his  working  capital  was 
frozen  in  the  fall  of  1945  and  that  he  could  not  ob- 
tain further  bank  credit.  In  spite  of  this  he  makes 
much  of  the  fact  that  throughout  the  year  1946 
his  salable  assets  upon  which  all  selling  restrictions 
had  been  removed  were  not  in  any  way  being 
pressed  as  a  source  of  capital  funds.  We  find  it 
so  difficult  to  reconcile  these  two  statements  that  we 
have  omitted  any  finding  of  fact  based  upon  them. 

Inasmuch  as  the  issue  here  is  a  factual  one  and  each 
case  of  this  type  must  be  decided  on  its  own  peculiar  set 
of  facts,  it  is  not  believed  necessary  or  helpful  to  con- 
sider all  the  cases  cited  by  the  taxpayer.  Cohn  v.  Com- 
missioner, supra.  However,  we  do  note  that  taxpay- 
er's reliance  upon  the  decisions  of  this  Court  in  the 
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McGah  cases,  supra;  Goldberg  v.  Commissioner,  223  F. 
2d  709  (C.  A.  5th) ;  and  Victory  Housing  No.  2  v.  Com- 
missioner, supra,  is  misplaced  due  to  obvious  factual 
ditferences.  The  McGaJi  cases  are  distinguishable  from 
the  instant  proceeding  in  that  (1)  there  from  the  very 
inception  of  the  partnership  business  the  idea  of  con- 
structing houses  for  rental  purposes  was  the  dominat- 
ing and  controlling  motive ;  and  (2)  there  the  decision 
to  sell  the  rental  units  was  not  voluntarily  made  but 
rather  was  the  result  of  a  bank's  demand  for  payment 
of  part  of  the  money  owed  it  by  the  taxpayer. 

In  Goldberg  v.  Commissioner,  supra,  it  is  of  primary 
importance  to  note  that  the  Tax  Court  found  as  a  fact 
and  the  Court  of  Appeals  agreed  that  the  taxpayer 
bought  the  property  for  rental  as  residential  ]n'operty, 
and  further  that  while  the  lower  court  thought  that  the 
nature  of  taxpayer's  business  later  changed  to  selling 
houses  the  Fifth  Circuit  decided  that  the  facts  of  record 
merely  indicated  a  liquidation  of  capital.  Also  the  fact 
that  the  taxpayer  in  Goldberg  was  in  the  rental  business 
for  four  years  before  liquidating  serves  to  distinguish 
that  case  from  the  instant  one  where  taxpayer  sold  all 
the  houses  as  soon  as  possible. 

In  the  Victory  Housing  case,  the  taxpayer  was  not 
engaged  in  the  business  of  constructing  units  for  sale  to 
customers  as  here,  but  rather  from  its  very  formation 
was  in  the  housing  rental  business.  Furthermore  the 
taxpayer  there  retained  some  of  the  houses  for  rental 
after  the  sales  restrictions  expired  thus  giving  a  basis 
for  the  court's  holding  that  it  merely  liquidated  a  por- 
tion of  its  capital  assets  which  did  not  constitute  a  sale 
of  property  in  the  ordinary  course  of  business. 
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As  we  have  previously  said,  the  question  of  whether 
or  not  property  was  held  primarily  for  sale  to  custo- 
mers in  the  ordinary  course  of  taxpayer's  business  is  a 
question  of  ultimate  fact,  each  case  being  required  in 
the  last  analysis  to  turn  on  its  own  peculiar  facts.  Fur- 
thermore, here  it  is  not  a  question  of  whether  one  case 
can  be  distinguished  from  another  but  rather  whether 
there  is  substantial  evidence  to  support  the  Tax  Court's 
finding  that  taxpayer  held  the  68  houses  in  question 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  business. 

Under  the  circumstances,  it  is  clear  that  the  Tax 
Court  has  not  erred  in  this  case.  It  considered  the 
crucial  question  as  being  whether  at  the  time  of  sale 
the  taxpayer  held  the  68  houses  involved  primarily  for 
sale  to  customers  in  the  ordinary  course  of  his  trade  or 
business  within  the  meaning  of  Section  117(a)  and  (j) 
of  the  1939  Code.  Considering  the  attending  facts  and 
circumstances,  the  Tax  Court  was  amply  justified  in 
finding  that  the  taxpayer  so  held  the  houses  and,  accord- 
ingly, in  deciding  that  the  gain  realized  on  their  sale 
was  taxable  as  ordinary  income  rather  than  as  long- 
term  capital  gain. 

II 

The  Tax  Court  Erred  When  It  Decided  that  Taxpayer's 
Basis  for  the  68  Houses  in  Question  Shoukl  Not  he  Reduced 
by  Allowable  Depreciation 

Section  23(1)  of  the  Internal  Revenue  Code  of  1939 
(Appendix,  infra)  provides  for  a  deduction  on  account 
of  the  depreciation  of  property  by  stating  that  a  tax- 
payer in  computing  net  income  may  deduct  from  gross 
income  a  reasonable  allowance  for  the  exhaustion,  wear 
and  tear  of  property  used  in  the  trade  or  business  or  held 
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for  the  production  of  income.^  Section  111  of  the  In- 
ternal Revenue  Code  of  1939  (26  U.  S.  C.  1952  ed.,  Sec. 
Ill)  provides  that  in  computing  gain  or  loss  from  the 
sale  or  dis^DOsition  of  property  the  resulting  gain  or 
loss  shall  be  the  excess  of  the  amount  realized  over  the 
adjusted  basis  provided  in  Section  113  (b)  of  the  1939 
Code  (Appendix,  infra).  Section  113  (b)(1)(B)  of 
the  1939  Code  (Appendix,  infra)  provides  that,  in  ar- 
riving at  the  adjusted  basis  of  property,  taxpayer  shall 
make  an  adjustment  for  depreciation  to  the  extent  al- 
lowed but  not  less  than  the  amoimt  allowable.  Virginian 
Hotel  Co.  V.  Helvering,  319  U.  S.  523,  525,  rehearing 
denied,  320  U.  S.  810;  Blackhaivk-Perry  Corp.  v.  Com- 
missioner, 182  F.  2d  319,  321  (C.  A.  8th). 

In  spite  of  the  foregoing  sections  of  the  1939  Code, 
the  Tax  Court  rejected  the  Commissioner's  contention 
that  the  taxpayer's  basis  for  the  68  houses  should  be 
reduced  on  account  of  de]3reciation  by  holding  (R. 
25)  — 

respondent  erred  in  reducing  petitioner's  basis  on 
account  of  depreciation  "allowable."  Since  we 
have  concluded  that  from  the  inception  petitioner 
held  the  j)roperty  primarily  for  sale  it  would  not 
qualify  for  the  "use  in  trade  or  business"  require- 
ment of  the  depreciation  deduction. 

We,  however,  submit  that,  despite  the  aforemen- 
tioned holding  of  the  Tax  Court,  it  is  very  clear  that 
not  only  were  the  68  dwellings  held  primarily  for  sale 
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It  is  important  to  note  that  the  68  houses  here  in  question 
were  exhaustible  assets  and  therefore  subject  to  depreciation  under 
the  income  tax  laws.  United  States  v.  Koshland,  208  F.  2d  636, 
639-640  (C.A.  9th);  Commissioner  v.  Moore,  207  F.  2d  265,  277 
(C.A.  9th),  certiorari  denied,  347  U.S.  942. 
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to  customers  but  also  that  up  until  the  time  of  their 
disposal  they  were  held  "for  the  production  of  in- 
come" (rentals)  and  thus  fall  within  the  ambit  of  Sec- 
tion 23  (1)  (2)  of  the  1939  Code  (Appendix,  infra),  and 
should  have  been  depreciated.  Indeed,  this  Court  in 
Rollingwood  v.  Commissioner,  supra  (pp.  265-266), 
stated  that  the  fact  of  rental  is  not  incompatible  with  a 
primary  purpose  of  sale.  See  also  Palm  Homes,  Ine. 
V.  Commissioner,  decided  January  17,  1952  (1952  P-H 
T.  C.  Memo.  Dec,  par.  52,008). 

It  lias  consistently  been  the  practice  of  the  Com- 
missioner to  allow  depreciation  where,  as  here,  prop- 
erty has  been  rented  even  though  the  renting  was  essen- 
tially temporary  and  the  property  was  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  a  tax- 
payer's business.  Ruhino  v.  Commissioner,  decided 
December  28,  1949  (1949  P-H  T.C.  Memorandum  De- 
cisions, par.  49,288)  affirmed,  'per  curiam,  186  F.  2d 
304  (C.A.  9th),  certiorari  denied,  342  U.S.  614;  .1.  L. 
Carter  Co.  v.  Commissioner,  143  F.  2d  296,  297-298 
(C.  A.  5th)  ;  Black  v.  Commissioner,  45  B.T.A.  204. 
Therefore,  we  submit  that  the  Tax  Court  clearly  erred 
when  it  refused  to  require  the  taxpayer  to  reduce  the 
basis  of  the  houses  sold  in  1946  by  the  allowable  de- 
preciation. 
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III 

The  Tax  Court  Erred  in  Holding  that  the  Proceeds  Received 
hy  the  Taxpayer  from  the  Sale  of  Furnaces,  Refrigerators 
and  Ranges  for  Salvage  Were  Taxable  as  Capital  Gain 
Rather  Than  as  Ordinary  Income 

Taxpayer  equip])ed  the  85  houses  constructed  in 
Sunnyside,  Washington  with  furnaces,  refrigerators 
and  ranges.  The  furnaces  however  proved  defective 
and  so  were  removed  and  replaced  by  taxj^ayer  with 
oil  furnaces;  the  old  furnaces  were  scrapped  and  tax- 
payer realized  $650  from  the  sale  of  their  usable  parts. 
Some  of  the  tenants  and  purchasers  of  taxpayer's 
houses  owned  their  own  ranges  and  refrigerators  and 
did  not  desire  to  purchase  or  rent  a  house  unless  these 
items  were  removed.  Taxpayer  complied  with  their 
wishes  and  removed  the  unwanted  ranges  and  refrig- 
erators which  he  sold  as  second  hand  for  $6,218.88. 
(R.  22,  54-56,  90-91.)  The  record,  outside  of  taxpayer's 
self-serving  declarations  (R.  55-56)  does  not  reveal 
that  any  adjustments  were  ever  made  to  the  cost  basis 
of  the  houses  and  the  receipts  garnered  from  the  sale 
of  the  furnaces,  ranges  and  refrigerators  in  1946  were 
never  closed  to  profit  or  loss.  Therefore,  the  Commis- 
sioner treated  those  omitted  receipts  as  additional  or- 
dinary income  for  1946.*^ 

The  Tax  Court  however  found  (R.  22)  that  the  tax- 
l)ayer  was  never  in  the  business  of  selling  second-hand 
furnaces,  ranges  or  refrigerators  and  held  (R.  26)  : 

In  placing  some  of  the  properties  in  proper  con- 
dition it  apparently  became  necessary  for  peti- 

^  It  can  safely  be  assumed  that  pursuant  to  usual  business  prac- 
tices the  original  cost  of  the  furnaces,  ranges  and  refrigerators  was 
treated  as  a  part  of  the  construction  cost  of  the  homes  with  tax- 
payer receiving  credit  for  them  when  he  charged  off  the  allocated 
building  costs  on  his  returns  for  1945,  1946,  and  1947.  (R.  55.) 


tioner  to  remove  some  furnaces,  ranges  and  refrig- 
erators. These  were  subsequently  sold  for  their 
salvage  value  and  respondent  insists  that  this  in- 
come also  is  ordinary  income  and  not  capital  gain. 
We  are  unable  to  agree. 

Whatever  i^etitioner's  business  as  builder,  de- 
veloper and  seller  of  finished  houses,  he  was  not  in 
the  business  of  selling  used  or  secondhand  equip- 
ment. These  items  were  not  held  for  sale  in  the 
ordinary  course  of  petitioner's  business. 

Section  117  (a)  of  the  1939  Code  defines  capital 
assets  to  mean  "property  held  by  the  taxpayer  (whether 
or  not  connected  with  his  trade  or  business)  *  *  *." 
Standing  alone,  this  broad  definition  would  also  include 
property  purchased  for  the  purpose  of  resale.  But  the 
statute  limits  the  breadth  of  the  definition  by  excluding 
certain  classes  of  property  from  being  considered  as 
capital  assets  among  which  are:  (1)  Stock  in  trade  of 
the  taxpayer  or  other  property  of  a  kind  which  would 
properly  be  included  in  the  inventory  of  the  taxpayer 
if  on  hand  at  the  close  of  the  taxable  year ;  (2)  property 
held  by  the  taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  his  trade  or  business ;  and  (3) 
property  used  in  the  trade  or  business,  of  a  character 
which  is  subject  to  the  allowance  for  depreciation  pro- 
vided in  Section  23  (1),  or  real  property  used  in  his 
trade  or  business,  and  which  falls  in  classes  (1)  and  (2). 

In  view  of  the  Tax  Court's  finding  (R.  22)  that  the 
houses  erected  by  taxpayer  in  Sunnyside  were  held 
l^rimarily  for  sale  in  the  ordinary  course  of  his  business 
it  is  submitted  that  the  furnaces,  refrigerators  and 
ranges,  initially  being  an  integral  part  of  the  houses, 
were  unquestionably  purchased  and  held  for  sale.    And 
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it  also  seems  clear  that  the  disposal  of  the  furnaces, 
refrigerators  and  ranges  did  not  constitute  a  new  busi- 
ness but  was  merely  an  adjunct  of  the  business  of  sell- 
ing the  houses.  Cf.  Nuta  v.  Commissioner,  decided 
September  24,  1952  (1952  P-H  T.C.  Memorandum  De- 
cisions, par.  52,283).  Indeed  the  present  situation  is 
analogous  to  that  faced  daily  by  dei^artment  stores 
which  sell  defective  material  or  returned  merchandise 
at  reduced  2)rices — the  gain  or  loss  from  such  sales 
being  treated  as  ordinary  income.  Therefore,  the  fur- 
naces, refrigerators  and  ranges  were  in  all  essential 
respects  a  part  of  tax2)ayer's  stock  in  trade  held  for 
sale  and  the  gain  realized  by  taxpayer  on  their  sale 
should  be  taxable  as  ordinary  income  rather  than  as 
capital  gain. 

In  essence,  this  has  been  the  view  taken  by  this  Court. 
In  FidJer  v.  Commissioner,  decided  March  1, 1955  (1955 
C.C.H.,  par.  9263),  the  taxpayer  was  required  to  treat 
the  loss  sustained  on  the  sale  of  certain  literary  proj)- 
erties  owned  by  him  as  a  capital  loss  rather  than  as 
an  ordinary  loss  on  the  basis  that  (1)  he  did  not  pur- 
chase the  projjerties  for  use  in  his  business;  (2)  he 
made  an  investment  in  the  literary  properties  with  the 
hope  of  selling  them  at  a  profit ;  and  (3)  he  did  not  hold 
them  primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business  or  show  that  they  con- 
stituted stock  in  trade  or  property  of  a  kind  which 
would  })roperly  be  included  in  inventory.  Here,  using 
the  very  same  reasoning,  it  is  readily  apparent  that 
taxpayer  purchased  the  proj^erty  in  question  for  use 
in  his  business,  always  expected  to  realize  a  profit  from 
their  sale  and  held  them  lu'ior  to  their  removal  pri- 
marily for  sale  to  customers  in  the  ordinary  course 
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of  his  trade  or  business  as  an  integral  part  of  the 
houses.  Moreover,  after  their  removal  he  did  not 
modify  his  intention  to  dispose  of  them.  This  is  con- 
clusively shown  in  the  fact  he  did  actually  sell  them 
as  salvage. 

In  Grace  Bros.  v.  Commissioner,  173  F.  2d  170,  this 
Court  held  (pp.  178-179)  that  taxpayer's  liquidation 
of  stock  in  trade  did  not  convert  it  into  a  capital  asset. 
And  in  Commissioner  v.  Boeing,  106  F.  2d  305  (C.A. 
9th),  certiorari  denied,  308  U.S.  619,  it  was  held  im- 
material that  a  taxpayer,  engaged  in  the  sale  of  cut 
logs  from  lands  owned  by  him,  was  motivated  by  a 
desire  to  liquidate  his  investment.  The  gain  resulting 
from  such  sales — being  from  his  "trade  or  business" — 
was  ruled  ordinary  income. 

Since  the  furnaces,  refrigerators  and  ranges  sold 
by  the  taxpayer  in  the  instant  case  were  held  primarily 
for  sale  to  customers  as  a  part  of  his  business  of  dispos- 
ing of  the  houses  they  are  clearly  denied  treatment  as 
capital  assets  by  Section  117(a)  of  the  1939  Code,  and 
the  gain  resulting  from  their  sale  must  be  considered 
ordinary  income.  Richards  v.  Commissioner,  81  F.  2d 
369,373  (C.A.  9th). 

CONCLUSION 

We  submit  that  the  decision  of  the  Tax  Court,  in  so 
far  as  it  held  that  the  68  houses  were  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  tax- 
payer's business  is  correct  and  should  be  affirmed  by 
this  Court.  On  the  other  hand,  we  submit  that  that 
portion  of  the  lower  court's  decision  holding  (1)  that 
taxpayer 's  basis  for  the  68  houses  should  not  be  reduced 
for  allowable  depreciation;  and  (2)  that  the  receipts 
from  the  sale  of  the  furnaces,  ranges  and  refrigerators 
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should  be  treated  as  capital  gain-  is  clearly  erroneous 
and  should  be   reversed  by  this  Court. 

Respectfully  submitted, 

H.  Brian  Holland, 

Assistant  Attorney  General, 
Ellis  N.  Slack, 
Robert  N.  Anderson, 
John  J.  Kelley,  Jr., 

Attorneys, 
Department  of  Justice, 

Washington  25,  D.(J. 
November,  1955 
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APPENDIX 

Internal  Revenue  Code  of  1939: 
Sec.  22.  Gross  Income. 

(a)  General  Definition. — "Gross  income"  in- 
cludes gains,  profits,  and  income  *  *  *  from 
professions,  vocations,  trades,  businesses,  com- 
merce, or  sales,  or  dealings  in  property,  whether 
real  or  personal,  growing  out  of  the  ownership  or 
use  of  or  interest  in  such  property ;  *  *  *  or  the 
transaction  of  any  business  carried  on  for  gain  or 
profit,  or  gains  or  profits  and  income  derived  from 
any  source  whatever.     *    *     * 


(26  U.S.C.  1952  ed..  Sec.  22.) 

Sec.  23.    Deductions  from  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions: 


(1)  [as  amended  by  the  Revenue  Act  of  1942,  c. 
619,  56  Stat.  798,  Sec.  121  (c)]  Depreciation.— K 
reasonable  allowance  for  the  exhaustion,  wear  and 
tear  (including  a  reasonable  allowance  for  obso- 
lescence)— 

(1)  of  property  used  in  the  trade  or  business,  or 

(2)  of  property  held  for  the  production  of  in- 
come. 

In  the  case  of  property  held  by  one  person  for  life 
with  remainder  to  another  person,  the  deduction 
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shall  be  computed  as  if  the  life  tenant  were  the 
absolute  owner  of  the  property  and  shall  be  al- 
lowed to  the  life  tenant.  In  the  case  of  property 
held  in  trust  the  allowable  deduction  shall  be  ap- 
portioned between  the  income  beneficiaries  and 
the  trustee  in  accordance  with  the  pertinent  pro- 
visions of  the  instrument  creating  the  trust,  or,  in 
the  absence  of  such  provisions,  on  the  basis  of  the 
trust  income  allocable  to  each. 


(26  U.S.C.  1952  ed.,  Sec.  23.) 

Sec.  113.    Adjusted  Basis  for  Determining  Gain 
OR  Loss. 


(b)  [as  amended  by  Sec.  130  (b),  Revenue  Act 
of  1942,  supra;  Sec.  204  (b).  Revenue  Act  of  1950, 
c.  994,  64  Stat.  906;  and  Sec.  1,  Act  of  July  14, 
1952,  c.  741,  66  Stat.  629]  Adjusted  Basis.— The 
adjusted  basis  for  determining  the  gain  or  loss 
from  the  sale  or  other  disposition  of  property, 
whenever  acquired,  shall  be  the  basis  determined 
under  subsection  (a),  adjusted  as  hereinafter  pro- 
vided. 

(1)  General  rule. — Proper  adjustment  in  respect 
of  the  property  shall  in  all  cases  be  made — 

(A)  for  exjDenditures,  receipts,  losses,  or  other 
items,  properly  chargeable  to  capital  account, 
but  no  such  adjustment  shall  be  made  for  taxes 
or  other  carrying  charges,  or  for  expenditures 
described  in  section  23  (bb),  for  which  deduc- 
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tions  have  been  taken  by  the  taxpayer  in  deter- 
mining net  income  for  the  taxable  year  or  prior 
taxable  years; 

(B)  in  respect  of  any  period  since  February 
28,  1913,  for  exhaustion,  wear  and  tear,  obsoles- 
cence, amortization,  and  depletion,  to  the  extent 
of  the  amount — 

(i)  allowed  as  deductions  in  computing  net 
income  under  this  chapter  or  prior  income  tax 
laws,  and 

(ii)  resulting  (by  reason  of  the  deductions 
so  allowed)  in  a  reduction  for  any  taxable 
year  of  the  taxpayer's  taxes  under  this  chap- 
ter (other  than  subchapter  E),  subchapter  E 
of  chapter  2,  or  prior  income,  war-profits,  or 
excess-profits  tax  laws, 

but  not  less  than  the  amount  allowable  under 
this  chapter  or  prior  income  tax  laws.  Clause 
(ii)  of  this  subparagraph  shall  not  apply  in  re- 
spect of  any  period  since  February  28,  1913,  and 
before  January  1,  1952,  unless  an  election  has 
been  made  under  subsection  (d).  Where  for 
any  taxable  year  prior  to  the  taxable  year  1932 
the  depletion  allowance  was  based  on  discovery 
value  or  a  percentage  of  income,  then  the  ad- 
justment for  depletion  for  such  year  shall  be 
based  on  the  depletion  which  would  have  been 
allowable  for  such  year  if  computed  without  ref- 
erence to  discovery  value  or  a  percentage  of  in- 
come; 

(C)  in  respect  of  any  period  prior  to  March 
1,  1913,  for  exhaustion,  wear  and  tear,  obsoles- 
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cence,  amortization,  and  depletion,  to  the  extent 
sustained ; 


(26  U.S.C.  1952  ed.,  Sec.  113.) 

Sec  117.    Capital  Gains  and  Losses. 

(a)  Definitions. — As  used  in  this  chapter — 

(1)  Capital  assets. — The  term  "capital  assets" 
means  property  held  by  the  taxpayer  (whether 
or  not  connected  with  his  trade  or  business),  but 
does  not  include  stock  in  trade  of  the  taxpayer 
or  other  property  of  a  kind  which  would  prop- 
erly be  included  in  the  inventory  of  the  taxpayer 
if  on  hand  at  the  close  of  the  taxable  year,  or 
property  held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  trade 
or  business,  or  property,  used  in  the  trade  or 
business,  of  a  character  which  is  subject  to  the 
allowance  for  depreciation  provided  in  section 
23  (1)  ; 


(j)  [as  added  by  Sec.  151(b)  of  the  Revenue  A;'t 
of  1942,  supra,  and  amended  by  Sec.  127  (b)  of  the 
Revenue  Act  of  1943,  c.  63,  58  Stat.  21]  Gains  and 
Losses  from  Involuntary  Conversion  and  From 
the  Sale  or  Exchange  of  Certain  Property  Used  in 
the  Trade  or  Biisiness. — 

(1)  Definition  of  property  used  in  the  trade 
or  business. — For  the  purposes  of  this  subsec- 
tion, the  term  "property  used  in  the  trade  or 
business"  means  property  used  in  the  trade  or 


32 

business,  of  a  character  which  is  subject  to  the 
allowance  for  depreciation  provided  in  section 
23(1),  held  for  more  than  6  months,  and  real 
property  used  in  the  trade  or  business,  held  for 
more  than  6  months,  which  is  not  (A)  property 
of  a  kind  which  would  properly  be  includible  in 
the  inventory  of  the  taxpayer  if  on  hand  at  the 
close  of  the  taxable  year,  or  (B)  property  held 
by  the  taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  his  trade  or  business. 
Such  term  also  includes  timber  with  respect  to 
which  subsection  (k)(l)  or  (2)  is  applicable. 


(26  US.C.  1952  ed.,  Sec.  117.) 

Treasury    Regulations    111,    promulgated    under   the 
Internal  Revenue  Code  of  1939: 

Sec.  29.23  (1)-1.  Depreciation. — A  reasonable 
allowance  for  the  exhaustion,  wear  and  tear,  and 
obsolescence  of  property  used  in  the  trade  or  busi- 
ness, or  treated  under  section  29.23 (a) -15  as  held 
by  the  taxpayer  for  the  production  of  income,  may 
be  deducted  from  gross  income.  For  convenience 
such  an  allowance  will  usually  be  referred  to  as 
depreciation,  excluding  from  the  term  any  idea  of 
a  mere  reduction  in  market  value  not  resulting 
from  exhaustion,  wear  and  tear,  or  obsolescence. 
The  proper  allowance  for  such  depreciation  is  that 
amount  which  should  be  set  aside  for  the  taxable 
year  in  accordance  with  a  reasonably  consistent 
l)lan  (not  necessarily  at  a  uniform  rate),  wdiereby 
the  aggregate  of  the  amounts  so  set  aside,  plus  the 
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salvage  value,  will,  at  the  end  of  the  useful  life  of 
the  depreciable  property,  equal  the  cost  or  other 
basis  of  the  property  determined  in  accordance 
with  section  113.    *    *    * 

Sec.  29.117-1.  Meaning  of  Terms. — The  term 
"capital  assets"  includes  all  classes  of  property 
not  specifically  excluded  by  section  117(a)  (1).  In 
determining  whether  property  is  a  "capital  asset," 
the  period  for  which  held  is  immaterial. 

The  exclusion  from  the  term  "capital  assets"  of 
property  used  in  the  trade  or  business  of  a  tax- 
payer of  a  character  which  is  subject  to  the  allow- 
ance for  depreciation  provided  in  section  23(1) 
and  of  real  property  used  in  the  trade  or  business 
of  a  taxpayer  is  limited  to  such  property  used  by 
the  taxpayer  in  the  trade  or  business  at  the  time  of 
the  sale,  exchange,  or  involuntary  conversion. 
Gains  and  losses  from  the  sale  or  exchange  of  such 
property  are  not  subject  to  the  percentage  pro- 
visions of  section  117(b)  and  losses  from  such 
transactions  are  not  subject  to  the  limitations  on 
losses  provided  in  section  117(d),  except  that 
under  section  117(j)  the  gains  and  losses  from  the 
sale  or  exchange  of  such  property  held  for  more 
than  six  months  may  be  treated  as  gains  and  losses 
from  the  sale  or  exchange  of  capital  assets,  and 
may  thus  be  subject  to  such  limitations.  See  sec- 
tions 29.117-7.  Property  held  for  the  production 
of  income,  but  not  used  in  a  trade  or  business  of 
the  taxpayer,  is  not  excluded  from  the  term  "cap- 
ital assets"  even  though  depreciation  may  have 
been  allowed  with  respect  to  such  property  under 
section  23(1)  prior  to  its  amendment  by  the  Reve- 


34 

uue  Act  of  1942.  However,  gain  or  loss  upon  the 
sale  or  exchange  of  land  held  by  a  taxpayer  pri- 
marily for  sale  to  customers  in  the  ordinary  course 
of  his  business,  as  in  the  case  of  a  dealer  in  real 
estate,  is  not  subject  to  the  limitations  of  section 
n7(b),  (c),  and  (d).  The  term  "ordinary  net 
income"  as  used  in  these  regulations  for  the  pur- 
poses of  section  117  means  net  income  exclusive  of 
gains  and  losses  from  the  sale  or  exchange  of 
capital  assets. 
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ON  PETITIONS  FOR  REVIEW  OF  THE  DECISIONS 
OF  THE  TAX  COURT  OF  THE  UNITED  STATES 


TAXPAYERS'  REPLY  BRIEF 


SUMMABY  OF  ARGUMENT 

I 

In  the  taxpayers '  opening  brief  it  is  urged  that  the  Tax 
Court  erred  in  the  determination  that  the  68  houses  sold 
in  the  year  1946  were  held  for  sale  to  customers  in  the 
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ordinary  course  of  business  and  the  g'ain  resulting  was 
taxable  as  ordinary  income.  For  the  reasons  urged  in 
the  opening  brief,  taxpayers  urged  that  the  Tax  Court 
erred  in  this  respect. 

n 

In  the  Commissioner's  petition  for  review,  reversal  is 
sought  of  the  Tax  Court's  finding  that  the  taxpayers' 
basis  for  the  68  houses  should  be  reduced  by  depreciation. 
In  the  Tax  Court  the  Commissioner  conceded  that  if  the 
houses  were  held  by  the  taxpayers  for  sale  in  the  ordinary 
course  of  business  that  the  tax  basis  should  not  be  reduced 
by  allowable  depreciation.  This  question  was  not  argued 
by  the  taxpayers  in  the  Tax  Court  and  the  Tax  Court's 
finding  in  this  respect  was  invited  by  the  Commissioner 
and  cannot  now  be  argued  as  grounds  for  reversal. 


Ill 


Commissioner's  petition  also  asserts  error  in  the  Tax 
Court's  finding  that  the  sale  of  salvage  material  removed 
from  the  houses  resulted  in  ordinary  income. 

Taxpayers  maintain,  however,  that  the  Tax  Court  cor- 
rectly held  the  proceeds  from  the  salvage  sale  of  the 
equipment  removed  from  the  houses  resulted  in  capital 
gain  and  not  ordinary  income  because  taxpayers  were 
never  in  the  business  of  selling  such  salvage  material. 


ARGUMENT 
The  Gain  Realized  by  the  Taxpayers  on  the  Sale  of  68 
Houses  and  Lots  in  the  Calendar  Year  1946  Is  Taxable  as 
Capital   Gain   under  Section   117   of  the    Internal    Revenue 
Code  of  1939. 

The  Commissioner  relies  upon  Rollingwood  v.  Commis- 
sioner, 190  F.  2d  263  (9th  Cir.),  but  factually  the  relation- 
ship with  the  instant  case  is  remote  indeed.  Bohannon,  the 
principal  in  the  R.ollingwood  case,  had  a  controlling  stock 
interest  in  the  Rolling-wood  Corporation,  and  the  Court 
of  Appeals  pointed  out  that  Bohannon 's  business  before 
the  outbreak  of  the  war  w^as  that  of  constructing  homes, 
subdividing  and  selling  real  property.  The  sale  of  the 
Rolling-wood  houses  was  not  to  preserve  a  rental  invest- 
ment but  to  continue  in  the  business  of  building  homes 
for  sale. 

While  Homann  never  before  or  since  built  houses  for 
his  own  account  or  for  sale  to  others,  the  important  thing 
is  that  his  pui'pose  in  building  the  houses  was  to  obtain  a 
rental  investment  which  was  thwarted  by  circumstances 
beyond  his  control.  In  consequence  of  which  he  was  oblig- 
ed to  liquidate  his  investment  in  the  Sunnyside  houses 
in  order  to  save  the  Olympia  building  which  has  proved 
a  desirable  rental  investment  and  which  he  still  has. 

The  7th  Circuit  decided  Chandler  v.  U.  S.  on  October 


14,  1955  (11)55  C.C.H.  par.  9(391)  in  which  the  conclusion 
was  reached  in  harmony  with  the  cases  cited  by  taxpay- 
ers that  the  question  whether  the  property  was  held  pri- 
marily for  sale  to  customers  is  a  conclusion  of  law  or  a 
mixed  question  of  law  and  fact.  It  was  further  held  that 
in  a  desire  to  liquidate  an  unprofitable  holding  of  a  mil- 
lion acres,  the  fact  that  the  taxpayer  made  many  separate 
sales,  was  not  significant. 

II 

The  Tax  Court  Correctly  Held  That  if  the  Houses  Were 
Held  Primarily  for  Sale  that  the  Taxpayers'  Basis  Should 
Not  Be  Reduced  By  Allowable  Depreciation. 

The  Commissioner's  l)rief  (P.  21)  quotes  a  portion  of 
the  finding  of  the  Tax  Court  on  the  question  of  deprecia- 
tion (R.  25)  but  significantly  omits  the  all  important  con- 
cluding sentence.  The  complete  finding  is  as  follows : 

"By  the  same  token,  however,  respondent  erred  in 
reducing  petitioner's  basis  on  account  of  depre- 
ciation "allowable."  Since  we  have  concluded  that 
from  the  inception  petitioner  held  the  property  pri- 
marily for  sale  it  would  not  qualify  for  the  "use  in 
trade  or  business"  requirement  of  the  depreciation 
deducton.  In  fact,  we  do  not  read  respondent's  con- 
tentions as  seriously  opposing  this  view."  (P.25) 
(Underscoring  supplied). 

The  Commissioner's  contention  is  untenable  for  two 
reasons.  First,  if  erroneous,  it  is  invited  error  and  second, 
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is  was  urged  below. 

This  case  was  not  argued  orally  in  the  Tax  Court,  but, 
after  the  testimony  was  completed,  was  submitted  en- 
tirely upon  written  briefs.  The  section  of  the  Commis- 
sioner's brief  dealing  with  the  question  of  depreciation 
is  reprinted  herein  as  ''Appendix  A." 

The  position  taken  by  the  Commissioner  is  sigiiifi- 
cantly  stated  in  this  paragraph: 

"The  petitioner  took  no  depreciation  on  the  houses 
in  the  year  1945  or  the  year  1946.  This,  of  course,  is  in 
full  accord  with  respondent's  theory  of  this  case 
since  if  the  the  houses  were  held  primarily  for  sale  no 
depreciation  could  be  taken.  The  statutory  notice  of 
deficiency  has  thereby  reduced  the  basis  by  the 
amount  of  the  depreciation  allowed  or  allowable  and 
this  was  done  merely  by  way  of  protecting  the  rev- 
enues since,  if  the  petitioner  is  sustained  in  his  argu- 
ment that  the  houses  were  property  used  in  the  trade 
or  business,  the  depreciation  should  have  been  taken." 
(Underscoring  supplied). 

With  this  view  the  taxpayer  agrees  and  consequently 
had  no  reason  for  discussing  the  question  of  depreciation 
in  either  the  opening  or  reply  briefs  in  the  Tax  Court. 

It  is  readily  conceded  that  if  the  ultimate  decision  is 
that  the  property  was  held  for  investment  and  not  for  sale 
to  taxpayers'  customers  in  Ihe  ordinary  course  of  business, 
that  the  allowable  depreciation  must  be  taken  into  account 
in  determining  the  gain.  On  the  other  hand,  if  the  Tax 


Court's  conclusion  is  correct  that  the  houses  were  held 
for  sale  to  the  taxpayers'  customers  in  the  ordinary  course 
of  business,  then  that  is  the  very  antithesis  of  the  finding 
that  the  houses  were  held  for  the  production  of  income 
and  depreciation  cannot  be  taken  into  account  in  deter- 
mining the  gain.  That  is  the  gist  of  the  Tax  Court's  de- 
cision and  the  Commissioner  in  his  brief  categorically 
stated  that  if  the  houses  were  held  primarily  for  sale  no 
depreciation  could  be  taken  and  consequently  in  the  con- 
cluding sentence  of  the  finding,  the  Tax  Court  observed: 

"In  fact,  we  do  not  read  respondent's  contentions 
as  seriously  opposing  this  view." 

The  Commissioner  may  not  take  one  position  in  the 
Tax  Court  and  then  urge  on  review  here  a  completely  an- 
togonistic  theory.  This  Court  said  in  U.  S.  v.  Waechter, 
195  F.  2d  963 : 

"We  agree  that  the  Government,  whatever  may  be 
the  strength  of  its  present  argument,  cannot  fairly 
urge  as  a  ground  for  reversal  a  theory  w^hich  it  did 
not  present  while  the  case  was  before  the  trial  court." 

See  also  Inman-Paulsen  Lumber  Company/  v.  C.  I.  R., 
219  F.  2d  159. 

Moreover,  if  erroneous,  the  error  was  invited  and  invit- 
ed error  is  not  ground  for  reversal,  Capella  v.  Zurich 
General  Accident  Liability  Insurance  Company,  194  F. 
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2d  588;  Oren^tein  v.  U.  S.,  191  F.  2d  181;  Smails  v.  0'- 
Mallcy,  127  F.  2d  410;  Reldy  v.  Myntti,  116  F.  2d  725. 

A  party,  including*  the  United  States,  cannot  urge  error 
on  a  ruling  or  judginent  made  with  express  or  implied 
consent,  United  States  v.  Star  Construction  Co.,  186  F. 
2d  666  (  C.  A.  10th;  1951). 

Ill 

The  Tax  Court  Correctly  Found  that  the  Proceeds  from 
the  Salvage  Sale  of  Equipment  Removed  from  the  Houses 
Resulted  in  Capital  Gain  and  Not  Ordinary  Income. 

Proceeds  from  the  salvage  sale  of  furnaces,  refrig'era- 
tors  and  ranges  removed  from  houses  resulted  in  capital 
g-ain  rather  than  ordinary  income. 

The  houses  upon  completion  were  equipped  with  ranges 
and  refrigerators.  Some  purchasers  or  tenants  had  their 
own  ranges  or  refrigerators  and  did  not  desire  to  pur- 
chase others,  in  consequence  of  which  such  items  were 
removed  and  sold  for  whatever  salvage  they  would  bring. 

The  original  furnaces  in  the  houses  all  proved  defec- 
tive and  were  removed  after  causing  two  hostile  fires 
and  replaced  with  suitable  heating  equipment.  The  de- 
fective furnaces  were  sold  which  resulted  in  some  salvage. 
Upon  the  undisputed  proof  in  this  connection,  the  Tax 
Court  made  the  following  finding: 
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"111  placing  some  oi'  the  properties  in  proper  con- 
dition it  apparently  became  necessary  for  petitioner 
to  remove  some  furnaces,  ranges  and  refrigerators. 
These  were  subsequently  sold  for  their  salvage  value 
and  respondent  insists  that  this  income  also  is  ordin- 
ary income  and  not  capital  gain.  We  are  unable  to 
agree. 

Whatever  petitioner's  business  as  builder,  developer 
and  seller  of  finished  houses,  he  was  clearly  not  in  the 
business  of  selling  used  or  secondhand  equipment. 
These  items  were  not  held  for  sale  in  the  ordinary 
course  of  petitioners'  business."  (R.  26). 

The  taxpayers  have  never  been  engaged  in  the  busi- 
ness of  selling  such  salvage  material  either  before  or 
since.  The  Tax  Court's  finding  that  the  profit  resulting 
from  the  sale  of  that  salvage  was  a  capital  gain  and  tax- 
able as  such  and  not  ordinary  income  should  be  affirmed. 

CONCLUSION 

Taxpayers  respectfully  submit  that  the  Tax  Court  erred 
in  determining  that  the  68  houses  were  held  primarily 
for  sale  in  the  ordinary  course  of  business  and  that  con- 
sequently the  gain  resulting  from  the  sale  was  taxable 
as  ordinary  income  and  not  at  the  capital  gains  rate.  If 
the  Tax  Court  is  reversed  on  the  foregoing  primary  prop- 
osition, then  the  gain  should  be  reduced  by  the  "allow- 
able" depreciation.  On  the  other  hand,  if  the  Tax  Court 
is  affirmed  on  the  primary  question,  then  it  should  like- 


wise  be  affirmed  in  its  finding  that  the  tax  basis  should 
not  be  reduced  by  depreciation.  In  any  event,  the  Tax 
Court's  conclusion  that  the  taxpayers  were  never  in  the 
business  of  selling  secondhand  ranges,  furnaces  and  re- 
frigerators, is  manifestly  correct  and  its  conclusion  that 
the  income  resulting  from  such  salvage  sales  is  taxable 
at  the  capital  gain  rate  should  be  affirmed. 

Respectfully  submitted, 
HARRY  ELLSWORTH  FOSTER 
501  Security  Building 
Olympia,   Washington 

Counsel  for  Taxpayers. 

APPENDIX  A 

EXCERPT  FROM  THE  COMMISSIONER'S  BRIEF 
Filed  in  the  Tax  Court,  February  18,  1954 

A.  In  the  event  it  is  held  that  the  houses  sold  by  peti- 
tioner in  the  year  1946  ivere  not  held  primarily  for  sale 
in  the  ordinary  course  of  petitioners'  business  then  the 
basis  of  the  houses  sold  must  be  reduced  by  the  amount 
of  the  depreciation  alloived  or  allowable.  In  any  event, 
since  the  record  sJiows  that  two  houses  were  sold  subse- 
quent to  the  taxable  year,  the  basis  must  be  adjusted  to 
eliminate  that  portion  of  the  houses  which  remained  un- 
sold at  the  end  of  the  taxable  year. 
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The  petitioner  took  no  depreciation  on  the  houses  in 
the  year  1945  or  the  year  1946.  This,  of  course,  is  in  full 
accord  with  respondent's  theory  of  this  case  since  if  the 
houses  were  held  primarily  for  sale  no  depreciation  could 
be  taken.  The  statutory  notice  of  deficiency  has  thereby 
reduced  the  basis  by  the  amount  of  the  depreciation  al- 
lowed or  allowable  and  this  was  done  merely  by  way  of 
protecting  the  revenues  since,  if  the  petitioner  is  sus- 
tained in  his  ai-gument  that  the  houses  were  property 
used  in  the  trade  or  business,  the  depreciation  should  have 
been  taken. 

Before  discussing  the  case  law  with  regard  to  this  por- 
ticular  point  it  is  hereby  pointed  out  that  the  Court's 
holding  on  the  major  issue  in  this  case  could  influence 
the  decision  on  this  issue  in  still  another  way.  If,  for  ex- 
ample, the  Court  should  hold  that  the  houses  were  held 
primarily  for  sale — starting  in  1946 — then  the  respondent 
should  be  sustained  on  the  depreciation  issue  as  to  1946 
and  the  basis  should  be  reduced  accordingly.  The  respond- 
ent has  contended  in  the  major  argument  that  the  houses 
were  either  always  held  for  sale  or  that  the  purpose  in 
holding  the  houses  changed  so  that  in  any  event  they  were 
held  for  sale  at  the  time  of  their  disposal. 

Section  23(1)  of  the  Internal  Revenue  Code  provides 
for   the   deduction   of   depreciation   by   saying   that   the 
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taxpayer  may  deduct  from  gross  income  in  arriving  at 
net  income  a  reasonable  allowance  for  the  exliaustion, 
wear  and  tear  of  property  used  in  the  trade  or  business. 
Section  111  of  the  Internal  Revenue  Code  provides  that 
in  computing  gain  or  loss  the  gain  or  loss  shall  be  the 
excess  of  the  amount  realized  over  the  adjusted  basis 
provided  in  section  113  (b)  of  the  Internal  Revenue  Code. 
Section  113 — which  contains  the  basis  provisions — first 
provides  under  subsection  (a)  that  the  unadjusted  basis 
shall  be  cost.  Under  subsection  (b)  the  adjustments  are 
made  which  result  in  the  adjusted  basis  which  is  what  we 
are  here  concerned  with.  Section  113  (b)  (1)  (B)  provides 
that  in  arriving  at  adjusted  basis  the  taxpayer  shall  make 
an  adjustment  for  depreciation  to  the  extent  allowed  but 
not  less  than  the  amount  allowable.  The  reason  for  this  is 
obvious.  It  precludes  the  taxpayer  from  taking  advantage 
in  a  later  year  of  his  prior  failure  to  take  any  depreciation 
allowance.  See  Regulations  29.23(1) -5. 

Under  the  authority  of  Virginian  Hotel  Corporation  v. 
Helvering  (1943)  319  U.  S.  523  /30  A.F.T.R.  1304/,  if  the 
property  in  the  instant  case  is  held  by  this  Court  to  be 
property  used  in  the  trade  or  business  either  in  1945,  1946 
or  both  years  then  the  respondent's  action  in  reducing  the 
basis  by  this  amount  must  be  sustained  at  least  as  to  the 
year  in  which  the  property  was  so  held. 


